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NOTE. 


The  text  of  tliis  work  is  intended  as  a  review  and  not  as 
a  treatise,  and  is  confined  to  points  that  have  been  actually 
decided  or  enacted  in  Xew  Jersey.  It  is  primarily  a  siini- 
raary  of  the  statutory  changes  and  their  date  and  duration, 
and  closes  with  a  chronological  table  of  the  more  important 
statutory  changes. 

For  the  full  and  repeated  statutory  citations  the  reader 
is  referred  by  foot  notes  from  the  text  to  the  index.  In 
like  manner  as  to  cases  decided,  and  for  the  purpose  of 
avoiding  needless  repetition,  the  text  indicates  or  summarizes 
the  matter  of  the  index  of  the  main  topic,  supplementing 
it  by  cross-reference  to  other  topics  and  by  assembling 
points  that  are  scattered  through  other  topics  of  the  index. 
The  statements  of  the  text,  in  default  of  more  particular 
citation,  are  supported  by  the  statutes  and  cases  enumerated 
in  the  index  of  the  main  topic  referred  to  at  the  head  of  the 
section  or  paragraph.  The  text  is  referred  to  in  the  index 
by  its  own  section  numbers. 

It  is  believed  that  with  the  help  of  this  index  the  standard 
text  books  present  the  law  of  ISTew  Jersey  upon  the  whole 
subject  matter  as  it  is  now,  and  as  it  has  been  changed  from 
time  to  time  since  the  Colonial  days. 

For  brevity,  cases  are  numbered  and  cited  by  their  num- 
ber, all  affirmances  and  reversals  being  shown  in  the  table  of 
cases  by  the  original  case  number  with  a  or  b  added.  Points 
reversed  are  omitted  and  only  the  reversing  decision  cited. 
If  the  case  is  affirmed  without  an  opinion,  the  decision  below 
is  the  one  cited. 

In  like  manner,  the  statutes  are  numbered  and  cited  by 
their  number  (e.  g.,  S.  100) — and  the  compilations  and  re- 
visions are  referred  to  as  Rl,  R2,  &c.,  with  the  first  paging 
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of  the  subject-title  and  the  required  section.  The  tables  of 
statutes  and  of  revisions  follow  the  table  of  cases.  The  date, 
(indicated  in  the  index  in  brackets)  is  that  of  the  passage 
of  the  act.  The  second  date,  if  any,  indicates  its  modifica- 
tion or  repeal.  If  no  second  date  follows,  the  statute  is  still 
in  force.  Cases  construing  the  statute  are  referred  to  by 
case  number  with  a  letter  0.  following  the  citation  of  the 
statute. 

All  statutes  from  1776  to  1905  inclusive,  and  all  cases 
reported  in  ISTew  Jersey  Law  Reports  1-71,  New  Jersey 
Equity  Reports  1-67,  and  Atlantic  Reporters  1-62  inclusive, 
should  be  found  in  this  index. 

The  index  is  confined,  as  to  guardians  and  trustees  to  tes- 
tamentary guardians  and  trustees — as  to  curtesy  and  dower 
to  estates  vested  or  disputed  in  the  survivor,  excluding  in- 
choate rights — and  as  to  gifts,  to  those  taking  effect  or  dis- 
puted against  the  estate  of  a  deceased  donor. 

It  is  interesting  to  note  the  continuity  and  persistence  of 
substantial  statutes  once  adopted — and  to  find  that  the  inces- 
sant and  rapidly  increasing  changes  (an  average  of  four  new 
statutes  a  year  for  one  hundred  and  thirty  years  and  of  one 
in  a  month  for  the  last  twenty  years)  relate  in  general  to 
points  of  minor  importance,  and  often  serve  to  correct  inad- 
vertences and  omissions  in  the  earlier  draft. 

JOSEPH  F.  RANDOLPH. 

June,  1906. 


SUCCESSION   LAW 

OF   NEW  JERSEY. 


Chapter  1.     LAWS  AND  COURTS. 

1.  Conflict  of  Laws — Lex  Loci. 

2.  Lex  Temporis. 

3.  Constitution  and   Jurisdiction  of  New  Jersey  Courts.     Sur- 

rogate. 

6.  Orphans'  Court — constitution. 

7.  jurisdiction — in  general — probate. 

8.  jurisdiction   as   to   letters — security — revoca- 

tion. 

9.  jurisdiction  as  to  assets  and  debts. 

10.  jurisdiction  as  to   accounting  and  distribu- 

tion. 

11.  jurisdiction    as   to    actions — miscellaneous — 

appellate. 

12.  Prerogative  Court — constitution — probate  jurisdiction. 

13.  action  on  bond — appellate  jurisdiction. 

14.  Chancery — jurisdiction — in  general. 

15.  statutory  jurisdiction. 

16.  Courts  of  Law — jurisdiction. 

1.  CONFLICT  OF  LAWS  1— LEX  LOCI. 

There  is  no  statute  regulating  these  questions  except  as 
to  the  force  of  British  Statutes.  Until  1799  they  had  been 
kept  in  force  "so  far  as  applicable"  by  the  constitution  of 
1776 — which  also  retained  the  common  law  "as  heretofore 
practiced"  in  the  colony.  It  was  provided  by  Act  of  1799, 
re-enacted  in  1819,  and  repealed  in  1846,  that  British  Stat- 
utes should  have  no  force  or  authority  in  l^ew  Jersey.^ 
Until  1799  the  Statute  of  Wills,  21  Henry  8  c.4,  was  in 
force  in  this  state.' 

Under  Common  Law  rules  the  law  of  the  domicil  of  the 
decedent  has  been  held  to  determine  the  character  of  the 

1  See  Index  Conflict  of  Laivs.  3  Case  133. 

2  See  Index  British  Statutes. 

1  (1) 
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testator's  proiDerty,  e.g.,  as  community  property^ — the  legiti- 
macy of  his  children^ — the  validity  of  his  will  as  to  his  per- 
sonal property,  even  though  the  bequests  were  payable  out 
of  foreign  realty^ — the  construction  of  a  will  of  personal 
projDerty' — and  the  character  of  its  testamentary  trusts^  and 
the  distribution  of  intestate  personal  property.^  Actual, 
statutory  and  matrimonial  doniicil  may  all  come  in  ques- 
tion. ^^ 

The  law  of  the  place  where  real  i:»roperty  is  situated  de- 
termines the  validity  of  a  devise  of  land^^ — as  well  as  its 
fo'iin^^ — and  construction.^^  It  determines  also  the  right  of 
dower^* — and  the  necessity  for  election  as  to  dower^^ — each 
devise  being  separately  considered  in  this  respect.-^ ^  It  also 
determines  the  right  and  manner  of  selling  decedent's  land^'^ 
— the  character  of  the  proceeds  of  sale,^^  even  when  brought 
into  the  jurisdiction  of  another  domiciP^ — and  the  character 
of  a  trust  under  which  the  sale  of  land  is  made.-'^ 

On  the  other  hand,  the  statutory  right  of  action  for  the 
death  of  decedent  is  determined  by  the  law  of  the  place  of 
the  accident.^^ 

2.  CONFLICT  OF  LAWS — LEX  TEMPORIS.l 

In  general  the  law  of  the  time  of  testator's  death  governs 
the  descent  of  his  land  in  determining  who  are  his  heirs  on 
failure  of  a  contingent  remainder.-  It  also  governs  the  con- 
struction of  his  wilF— as  to  the  estate  devised,^  and  the  in- 
clusion of  after-acquired  real  property,^  even  under  tlie 
description  of  a  farm  "that  I  now  own"^  and  the  meaning 
of  the  testator's  expression  "according  to  law."'^  But  the 
application  of  the  collateral  inheritance  tax  to  the  execution 
of  a  testamentary  power  of  appointment  is  referred  back  to 
the  death  of  the  original  testator.^     And  a  will  mav  be  con- 

4  Cases  1780a,  1817,  1817a.  17  Case  1.570. 

5  Case  858.  18  Case  730. 

6  Case  1400.  19  Case  1417. 

7  Case  1780a.  20  Case  1417. 

8  Case  1045.  21  Case  1108. 

9  Cases  849,  897,  1817.  1  See  Index  Lex  Temporis. 

10  Case  1817a.  2  Cases  240,  240a. 

11  Cases  1034,  1463.  3  Cases  1763,  2103,  2163. 

12  Case  388.  4  Case  1469. 

13  Case  1780a.  5  Case  628. 

14  Case  876.  6  Case  259. 

15  Case  1780a.  7  Case  628. 

16  Case  251.  8  Case  321. 
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strued  to  speak  from  the  date  of  its  execution,  if  plainly  so 
intended.^  And  this  has  been  the  constrnction  of  the  stat- 
utes preventive  of  lapse.^^ 

On  the  other  hand,  the  law  of  the  time  of  distribution  has 
been  held  to  determine  who  are  the  legatees  described  in  the 
will  as  "next  of  kin.''^^ 

3.    CONSTITUTIOX     AXI)     JURISDICTION     OF     NEW     JERSEY 
COURTS.      1.   COURTS  OF  PROBATE — SURROGATE.  1 

The  surrogate  is  a  dejiuty  to  the  ordinary.^  He  is  also 
both  judge  and  clerk  of  his  own  court.^  He  is  clerk  of  the 
Orphans'  Court  by  Act  of  1784  and  later  revisions — and 
cannot,  since  1797,  sit  in  the  Orphans'  Court  as  judge — nor, 
since  1796,  act  as  attorney  or  proctor  in  that  gourt.  And 
since  1892  employes  in  his  office  are  disqualified  in  like  man- 
ner. The  statutes  require  of  him,  since  1781:,  an  official  oath, 
and  since  1799  an  official  bond. 

By  Act  of  1784  there  is  to  be  one  surrogate  for  each  county 
— at  first  appointed  by  the  ordinary — after  1822  by  legis- 
lative joint  meeting — and  since  1846  by  popular  election. 
By  Act  of  1784  and  later  statutes  his  jurisdiction  is  limited 
to  his  own  county.  His  probate  jurisdiction  is  in  the  county 
of  the  decedent's  domicil.^  But  in  the  case  of  a  non-resident 
he  has  probate  jurisdiction,  if  there  is  personal  property  in 
his  county,  although  the  will  has  not  been  proved  in  the  for- 
eign domicil.^  His  jurisdiction  includes  the  probate  of  wills 
— which  he  is  required  to  record^  and  to  transmit  to  the 
register  of  the  Prerogative  Court.  It  includes  also  the  grant- 
ing of  letters  of  administration,'^  administration  c.  t.  a.,® 
administration  d.  b.  n.^  and  substituted  administration. -^^ 
This  includes,  since  1838,  the  gTanting  of  administration 
on  the  estate  of  a  non-resident  in  reasonable  cases — limited, 
since  1880,  to  non-residents  who  have  left  real  or  personal 
property  in  the  county.  The  jurisdictional  fact  of  non- 
residence  is  to  be  determined  by  the  surrogate,  and  his  juris- 

9  Case  1819.  6  See  Index  Record  of  Wills. 

10  Cases  438,  1407.  7  See  Index  Administrator. 

11  Case  1016.  8  See  Index  Administrator  c. 

1  See  Index  Surrogate.  t.  a. 

2  Case  410.  9  See  Index  Administrator  d. 

3  Case  1479.  6.  n. 

4  Case  343.  10  See  Index  Snhstituted  Ad- 

5  Case  9fi6.  ministrator. 
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diction  rests  on  it,  and  is  not  excluded,  as  in  other  cases,  by 
a  contest  as  to  right  of  administration.^^ 

He  may  also,  since  1885,  grant  letters  of  administration 
upon  statutory  presumption  of  decedent's  death.^^  And 
since  1871  he  may  grant  letters  of  guardianship  when  the 
Orphans'  Court  is  not  in  session.  In  all  cases  of  probate  or 
letters,  except  in  the  case  of  administration  on  the  estate  of 
a  non-resident,  the  jurisdiction  is  limited  tO'  uncontested 
cases — and  is  at  times  shared  by,  or  shifted  to,  the  ordinary 
or  Orphans'  Court,  apparently  by  the  careless  drafting  of 
the  statutes.  If  contest  arises  the  jurisdiction  is  transferred 
by  surrogate's  citation  to  the  Orphans'  Court. 

4.  In  granting  letters  of  administration  the  surrogate  can- 
not assume  jurisdiction  by  consent  of  parties,^ ^  nor  re-open 
his  0"wn  appointment,  pending  appeal  from  it,  and  make  a 
fresh  appointment.^^  So,  he  cannot  resume  jurisdiction 
over  the  probate  of  a  will  where  it  has  been  once  lost  by 
caveat  filed  and  citations  issued,  though  the  caveat  is  after- 
ward withdra^vn.^^  So,  where  the  jurisdiction  has  been  ex- 
hausted by  a  probate  gi'anted  by  him,  he  cannot  re-open  the 
probate  by  a  rule  returnable  to  the  Orphans'  Court.^^  But 
he  may  resume  jurisdiction  after  a  caveat  filed  and  with- 
drawn before  citations  are  issued. ^'^  The  surrogate  was  au- 
thorized by  Act  of  1825  to  file  and  record  copies  of  foreign 
probate  of  wills  and  letters  of  administration  and  guardian- 
ship. In  1828  this  was  changed  to  the  recording  of  foreign 
probates  and  issuing  ISTew  Jersey  letters  upon  them — which 
were  not  subject  to  appeal. -^^  He  had  authority  also  to  record 
the  copy  of  a  will  probated  in  another  state,  or  in  a  foreign 
country,  as  evidence  of  title  by  Act  of  1866,  which  continued 
in  force  imtil  1886.  Since  1886  the  statute  has  required  the 
entire  foreigTi  record  to  be  recorded.  Since  1891  the  statute 
has  provided  for  the  probate  of  a  foreign  will  in  the  Preroga- 
tive and  Orphans'  Courts  by  means  of  the  foreign  record ; 
and  since  1898  this  probate  may  be  made  by  the  surrogate 
on  proof  of  the  due  execution  of  the  original  will.  The 
surrogate  may  also,  by  Act  of  1896,  record  foreign  letters 
as  authority  for  the  foreign  representative  to  appear  in  ac- 
tions or  execute  releases  relating  to  land  in  that  county. -^^ 

11  Case  1212.  15  Case  1777. 

12  See  Index  Death,  Presump-        16  Case  1210. 

Hon  of.  17  Case  1618. 

13  Case  790a.  18  Case  263. 

14  Case  1100.  19  See  Index  Foreign  Will,  etc. 
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The  surrogate's  action  in  recording  the  foreign  probate 
under  the  statute  is  judicial,  and  the  record  is  competent 
evidence,  irrespective  of  appeal  from  or  reversal  of  the 
original  foreign  probate. ^*^  The  general  effect  of  these  stat- 
utes and  their  construction  will  be  considered  hereafter.^' 
In  general  the  surrogate's  letters  have  the  same  force  and 
effect  as  those  of  the  ordinary.^^ 

5.  Inventories  of  the  executors,  administrators  and  guard- 
ians appointed  by  the  surrogate  or  by  the  Orphans'  Court 
are  filed  with  the  surrogate — and  as  well,  since  1891,  those 
of  the  ordinary's  appointees.^^  Renunciation  of  letters  are 
also  filed  with  him.*'*  Accounts  are  audited  by  him  and 
reported  to  the  Orphans'  Court  for  settlement,^^  and  deposi- 
tions taken  by  him  in  matters  that  are  before  him,  and  in- 
vestments retained  or  sold  in  the  case  of  his  appointees  by 
his  order.^^  He  is  also  charged  with  the  appraisal  and  col- 
lection of  the  collateral  inheritance  tax.^^  And  by  Act  of 
1871  the  surrogate  in  office  for  the  time  being  acts  and  signs 
all  papers  as  such. 

6.  ORPHANS'  COURT  1 — CONSTITUTION. 

The  Orphans'  Court  was  established  in  1784,  and  was 
then  held  by  three  or  more  judges  of  the  Court  of  Common 
Pleas — since  1855  by  any  two  of  them,  with  the  Supreme 
Court  judge  of  the  circuit  as  president  .judge — including, 
since  1887,  the  law  judge  of  the  county,  if  any;  and  since 
1894  the  law  judge  may  preside  in  the  absence  of  the  Su- 
preme Court  judge.  Since  1895  the  court  may  be  held  by 
the  judges  of  the  county  courts,  and  since  1898  by  the  Su- 
preme Court  judge  and  the  law  judge  of  the  Court  of  Com- 
mon Pleas,  or  either  of  them.  Since  1883  the  law  judge  of 
another  county  may,  by  request,  act  in  the  place  of  the  law 
judge  of  the  county. 

Since  1784  the  surrogate  has  been  clerk  of  the  court.  He 
cannot,  since  1820,  nor  can  his  employe  since  1892,  act  as 
counsel  or  proctor  in  the  court. 

Masters  and  examiners  in  Chancery  act  as  such  in  the  Or- 
phans' Court  by  Act  of  1855.     And  the  sheriff  and  constables 

20  Case  348.  25  See  Index  Accounting. 

21  See  Infra,  sec.   125.  26  See  Index  Investment. 

22  See  Index  Letters.  27  See  Index  Collateral  Inheri- 

23  See  Index  Inventory.  tance  Tax. 

24  See  Index  Renunciation.  1  See  Index  Orphans'  Court. 
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of  the  county  serve  as  its  officers.     And  an  official  oatli  is 
required  from  both  judges  and  surrogate. 

In  1855  the  four  tenns  a  year  were  reduced  to  three,  and 
in  1874  it  was  provided  that  the  court  shall  always  he  open 
for  citations  and  return  of  process. 


-Jurisdiction — in  General — Probate. 


The  jurisdiction  of  the  Orphans'  Court  is  general" — and 
need  not  be  specially  averred.^  And  it  cannot  be  questioned 
collaterally.'*  Although  of  limited  scope,  it  is  not  confined 
to  orphans  or  minors.^ 

It  has  jurisdiction  of  the  probate  of  wills  only  where  dis- 
pute arises  before  the  surrogate  and  a  caveat  is  issued — after 
which  its  jurisdiction  is  exclusive  of  the  surrogate.  Its  juris- 
diction as  to  probate  is  concurrent  with  that  of  the  ordinary 
— and  is  subject,  to  appeal  to  the  Prerogative  Court. *^  The 
jurisdiction  as  to  original  probate  of  testator's  will  lies  in  the 
place  of  his  doanicil.'^  After  caveat  filed. the  probate  juris- 
diction of  the  Orphans'  Cburt  may  be  lost  by  withdrawal  of 
the  petition  for  probate,^  unless  the  court  has  fixed  a  time 
for  hearing  upon  the  caveat.® 

As  to  foreig-n  wills,  the  Act  of  1891  and  the  Revision  of 
1898  gave  concurrent  jurisdiction  to  the  ordinary  and  the 
Orphans'  Court  to  admit  a  will  to  record  as  evidence  of  title 
by  copy  of  the  foreign  probate.^ ^ 

8.  Jurisdiction  as  to  Letters — Seciu-ity — Revocation. 

The  Orphans'  Court  has  not  only  jurisdiction  to  grant 
letters  testamentary  on  probate  of  a  will,  but  it  has  authority 
in  disputed  cases  to  grant  letters  of  administration  on  the 
estate  of  a  resident  decedent — and  from  1885  to  1898  on  the 
estate  of  a  person  presumed  to  be  dead,  whether  resident  or 
non-resident — and  until  1905  on  the  estate  of  an  intestate 
leaving  no  next  of  kin.^^  In  the  appointment  of  adminis- 
trator local  assets  will  confer  jurisdiction.^^  But  jurisdic- 
tion to  appoint  an  administrator  for  a  non-resident  intestate 

2  Cases  182,  1140.  8  Case  946. 

3  Case  1140.  9  Case  1777. 

4  Case  228.  10  See    Index     Foreign     Will, 

5  Case  6.  Probate  and  Letters. 

6  See  Index  Appeal.  11  See   Index  Administration. 

7  Case  343.  12  Case  658. 
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in  1901  will  not  be  implied  from  its  jurisdiction  in  tlie  case 
of  a  resident.^ ^ 

The  Orphans'  Court  may  also  appoint  a  testamentary 
trustee  on  the  death  or  removal  of  his  predecessor,  or  on  the 
death  or  renunciation  of  the  trustee  first  appointed  by  it/^ 
but  it  cannot  appoint  a  trustee  for  a  separate  share  which  is 
part  of  an  entire  trust  ;^^  nor  determine  the  capacity  of  a 
foreign  corjDoration  as  trustee;^®  nor  appoint  another  trustee 
in  its  place  except  on  its  neglect  or  refusal  to  act.^^ 

It  may  appoint  a  guardian  on  removal  of  his  predecessor 
for  want  of  security  or  otherwise,  or  for  a  non-resident  ward ; 
and  may  control  a  testamentary  guardian's  custody  of  his 
ward.^^ 

The  Oi-j^ihans'  Court,  on  granting  letters,  may  fix  the 
amount  of  security  required  from  administrators,  guardians 
and  trustees — and  since  1828  from  a  non-resident  executor. 
This  is  dispensed  with  since  1880,  if  so  expressed  in  the  will. 
It  might  also  require  bond  from  an  executor  in  case  of  danger 
of  waste  by  Act  of  1870 — and  from  an  executrix  on  her  mar- 
riage^ ^ — as  well  as  further  security  when  required^*^ — and 
may  discharge  a  surety  from  further  liability  on  the  bond.^^ 

The  Orphans'  Court  may  also  remove  a  trustee  and  ap- 
point a  successor  on  his  removal-^ — or  revoke  the  letters  of 
an  executor,  administrator  or  guardian,  and  appoint  a  suc- 
cessor.-^ It  cannot,  however,  pending  an  appeal  from  its 
appointment  of  administrator,  remove  its  own  appointee  and 
appoint  another.-'* 

It  may  appoint  a  successor  to  an  executor  as  trustee  of  the 
trust  vested  in  him,-'^  though  only  by  implication^^*  if  not 
vested  in  him  as  executor.-^ 

13  Case  1212.  22  See  Index  Removal  of  Trus- 

14  See  Index  Trusts  and  Tnis-  tee;  Trusts  and  Trustees. 

tees.  23  See    Index    Revocation    of 

15  Case  1551.  Letters;    Guardian;    Mar- 

16  Case  1172.  ried  Woman. 

17  Case  1173.  _  24  Case  1100. 

18  See  Index  Guardian.  25  Case  253. 

19  See  Index  Bond.  25*  Case  1551. 

20  See    Index    Administrator;        26  Case  255. 

Bond;  Guardian. 

21  See     Index     Discharge     of  ^ 

Surety. 
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9.  Jurisdiction  as  to  Assets  and  Debts. 

Tlie  Orj)hans'  Court  has  jurisdiction  to  order  an  examina- 
tion into  the  condition  of  an  estate.^"  It  may  also  require 
the  investment  of  funds  in  the  hands  of  the  representative, 
and  may,  since  1881,  provide  for  continuing  the  original  in- 
vestments of  the  decedent  f^  but  cannot  direct  investments  to 
be  retained  contrary  to  the  express  direction  of  the  will.^^ 

It  has  also  jurisdiction  as  to  presentment  of  claims  and 
limitation  of  creditors. ^°  And  it  may  pass  upon  claims  pre- 
sented, though  disputed  by  a  creditor,  if  they  are  not  dis- 
puted by  the  accountant^^ — but  not  upon  claims  disputed  by 
the  executor  or  administrator,^^  such  as  the  claim  of  an 
executor^^  disputed  by  his  co-executor  f'^  except  in  insolvent 
estates.^^ 

It  has  jurisdiction  also  as  to  insolvent  estates,^^  and  as 
to  sale  of  land  for  debts.^''^  But  as  to  the  latter  the  statute 
must  be  strictly  followed.^^  This  jurisdiction  is  exclusive 
of  Chancery;^®  but  will  not  prevent  the  equitable  remedy 
of  a  judgment  creditor  as  such  against  heirs  and  devisees.*" 

10.  Jurisdiction  as  to  Accounting  and  Distribution. 

The  Orphans'  Court  has  jurisdiction  over  the  accounts  of 
executors  and  administrators  since  1784,*^  and  of  guardians 
since  1Y99,^^  and  of  testamentary  trustees  since  1855 — and 
in  case  of  dispute,  exclusive  of  the  surrogate,  as  to  all  ac- 
counts of  executors,  administrators,  guardians  and  testa- 
mentary trustees  since  1Y84.*^  Since  1891  this  jurisdiction 
is  exclusive  of  the  Prerogative  Court,  except  in  the  case  of 
administrators  pendente  lite  appointed  by  that  court.  The 
Orphans'  Court  cannot,  however,  cite  a  non-resident  foreign 
executor  of  a  deceased  'New  Jersey  executor  to  account  in 
ISTew  Jersey,  in  the  absence  of  assets  in  ISTew  Jersey.**  It 
has  exclusive  jurisdiction  to  hear  and  detennine  exceptions 
to  accounts  filed  with  the  surrogate.*^     And  it  may  construe 

27  See  Index  Examination  into        36  See  Index  Insolvent  Estates, 

Estate.  37  See  Index  Sale  of  Land  for 

28  See  Index  Investment.  Debts. 

29  Case  1912.  ^8  Case  1042. 

30  See   Index   Presentment  of        39  Case  1303. 

Claims.  40  Case  800. 

31  Case  695.  41  See  Index  Accoiinting. 

32  Case  695.  42  See  Index  Guardian. 

33  Case  52.  43  See  Index  Accounting. 

34  Case  1878.  44  Case  1859. 

35  Case  164.  45  See  Index  Exceptions. 
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decedent's  will  so  far  as  it  may  be  necessary  to  determine  the 
status  of  an  exceptant,^^  or  to  the  passing  of  the  ac- 
count.*^ And  it  may  make  allowances  to  the  accountant"*® 
and  allow  costs  on  exceptions  to  account.'*^  But  it  cannot 
apportion  commissions  between  co-executors  after  their  ac- 
counts have  been  j^assed  and  the  money  distributed.^^  The 
Orphans'  Court  jurisdiction  as  to  accounts  is  concurrent  with 
that  of  courts  of  equity,  and  in  a  proper  case  may  be  ousted 
by  such  court  taking  prior  cognizance  of  the  matter.^^ 

The  Orphans'  Court  has  jurisdiction  also  in  the  distribu- 
tion of  the  estates  of  intestates  since  1795 — and  may  decree 
distribution  inider  a  will  since  1872,'^^  but  not  before  the 
Act  of  1872.^3 

It  may  also  require  security  before  distribution  to  a  legatee 
for  life^^ — and  may  order  the  transfer  of  funds  since  1847 
to  a  foreign  giiardian,^^  and  since  1886  to  a  foreign  trustee.'^® 
But  it  cannot  open  its  own  decree  of  distribution  after  the 
time  for  appeal  has  expired.^"^ 

Wliere  it  is  incidental  and  necessary  to  a  proper  distribu- 
tion of  the  estate,  it  may  construe  the  will.^® 


11. 


-Jurisdiction  as  to  Actions — Miscellaneous — and  Appellate. 


The  Orphans'  Court  has  jurisdiction  of  actions  for  a  legacy 
or  distributive  share  since  1855^^ — but  only  against  the  per- 
sonal representative  without  joinder  of  other  parties.^^  It 
may  also  entertain  an  action  brought  upon  the  administra- 
tion bond,®^  or  upon  a  refunding  bond  f"^  or  between  co- 
executors  for  a  share  of  the  commissions  received  by  one;^^ 
and  may  award  costs  in  such  actions.^^ 

It  may  also  enforce  a  contract  of  the  decedent  for  the  sale 
of  land,  on  the  application  of  his  personal  representatives,  or 
of  the  purchaser,  and  after  j^ublic  notice^^ — and  may  effect  a 
partition  of  land  in  behalf  of  an  infant  by  ordering  an  ex- 


46  Case  1434. 

47  Case  1196. 

48  See  Index  Commissions. 

49  See  Index  Cosis. 

50  Case  1729. 

51  See  Index  Accounting. 

52  See  Index  Distribution. 

53  Cases  299,  1299. 

54  See  Index  Payment  of  Leg- 

acy. 
56  See  Index  Guardian. 
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57  Case  650. 

58  Cases  914,  1087,  1185,  1669. 

59  See  Index  Distribution. 

60  Case  264. 

61  See  Index  Bond. 

62  See  Index  Refunding  Bond. 

63  Case  1709. 

64  See  Index  Costs. 

65  See  Index  Contract  of  De- 

cedent. 
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ellange  of  deeds. '''^  And  it  has  jurisdiction  as  to  the  adoption 
of  children,"^^  and  in  jDToceedings,  since  1880,  to  establish 
proof  of  title  by  descent.*'^  It  has  jurisdiction  for  the  assign- 
ment of  dower,  and  the  sale  of  land  for  dower,  and  in  certain 
cases  free  from  dower.^^  It  may  now,  since  1901,  and  might 
formerly,  prior  to  1799,  order  a  sale  of  the  land  of  minor 
children  for  their  maintenance"*^ — but  has  no  power  since 
1799  to  make  an  allowance  for  the  maintenance  of  decedent's 
family,'^^  except  as  provided  by  the  statute  of  1895  pending 
contested  probate,  and  by  the  statutory  family  exemption. '^^ 

It  may  confirm  the  execution  of  a  testamentary  power  of 
sale  by  the  successor  or  survivor  of  the  original  representa- 
tives, since  1888'''^ — or  authorize  its  execution  by  the  guardian 
of  a  lunatic  trustee  since  1897;  but  it  cannot  itself  accept 
and  execute  such  a  power. '^ 

It  has  also  jurisdiction  over  all  questions  relating  to  the 
collateral  inheritance  tax."^ 

Provision  was  made  in  1825,  repealed  in  1846,  for  re- 
moval of  the  surrogate  and  appointment  of  his  successor  by 
the  Orphans'  Court  in  case  of  mental  incapacity.'^^ 

Appeal  lies  to  the  Orphans'  Court,  since  1855,  from  the 
surrogate's  decree  on  probate,  letters  or  inventory,"'^  but  not 
by  that  act  or  earlier  from  the  surrogate's  grant  of  letters  on 
a  foreign  will.^^ 

Appeal  lies  from  the  Orphans'  Court  to  the  Prerogative 
Court.^^ 

But  the  Orphans'  Court  cannot  review  a  probate  of  the 
surrogate  after  the  expiration  of  the  three  months  allowed 
for  appeal, "^"^  nor  by  any  methpd  but  that  of  the  statutory  ap- 
peal.®^ 

66  Act  of  1905,  S.  568.  '  74  Case  149. 

67  See  Index  Adoption.  75  See  Index  Collateral  Inheri- 

68  See  Index  Descent.  tance  Tax. 

69  See  Index  Doiver.  76  Act  of  1825,  S.  85. 

70  See  Index  Sale  of  Land  for  77  See  Index  Appeal.   And  see, 

Maintenance.  before  1855,  Case  166. 

71  Case  28.  78  Case  263. 

72  See    Index    Alloivance     for        79  ^ee  Index  Appeal. 

Family.  80  Cases  939,  1210. 

73  See  Index  Poiver  of  Sale.  81  Cases  1210,  2115. 


Laws  and  Courts.  11 

12.  PREROGATIV  E    COURT  1 — Constitution — Probate    Jur- 
isdiction. 

By  the  Act  of  1TS-1-,  and  by  the  constitution  of  1844,  the 
chancellor  was  made  ordinary  and  judge  of  the  Prerogative 
Court — the  statutes  since  1830  providing  that  a  judge  of  the 
Supreme  Court  might  sit  for  him,  and,  since  1888,  that  a 
vice  ordinary  might  be  appointed  from  among  the  vice  chan- 
cellors. 

The  secretary  of  state  is  the  register  of  the  court. 

Since  1784  it  has  had  jurisdiction  of  probate  and  letters  of 
administration  and  guardianship;  and  since  1874  the  powers 
of  the  Orphans'  Court  in  matters  of  accounting  have  been 
expressly  extended  to  it.^  Since  1891,  however,  all  proceed- 
ings after  probate  or  letters  gi-anted  by  the  ordinary  have 
been  committed  exclusively  to  the  Orphans'  C'o\n't,  except,  in 
the  case  of  administrators  pendente  lite  appointed  by  the 
Prerogative  Court.^ 

The  probate  jurisdiction  of  the  Prerogative  Court  now 
requires  preliminary  proof  that  no  caveat  has  been  filed  in 
the  county  of  decedent's  residence,  or  that  notice  has  been 
given  to  all  parties  concerned  ;^  and  this  provision  applies  to 
the  probate  of  a  foreign  will.^  It  may,  however,  proceed 
after  caveat  filed  with  the  surrogate  and  petition  for  probate 
filed  in  the  Orphans'  Court  and  withdrawn.^ 

The  Prerogative  Court  may  review  its  own  probate  in 
common  form  and  make  probate  of  the  will  in  solemn  form.'^ 

The  ordinary,  as  well  as  the  surrogate,  had  jurisdiction 
by  the  Act  of  i825  to  order  the  record  of  a  foreign  probate 
and  the  filing  and  recording  of  foreign  letters  of  administra- 
tion and  guardianship.  But  this  act  was  repealed  in  1828 — 
and  the  jurisdiction  of  the  ordinary  over  the  probate  of  wills 
already  probated  in  another  state  or  country  was  not  restored 
until  1891.  Since  1896  a  foreig-n  executor  or  administrator 
may  bring  suit  in  ^ew  Jersey  courts  on  filing  a  copy  of  his 
letters  in  the  Prerogative  Court  or  in  the  surrogate's  office.^ 

And  the  statute  authorizes  the  ordinary,  as  well  as  the 
surrogate,  to  grant  letters  of  administration,  on  presumption 
of  decedent's  death,  since  1885.^ 
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1  See  Index  Prerogative  5  Case  518. 

Court.  6  Case  946. 

2  See  Index  Accounting.  7  Cases  696,  966,  966a.  _ 

3  See  Index  Accounting— Or-  8  See  Index  Foreign  Will,  etc. 

phans'  Court.  9  See  Index  Administrator. 

4  See  Index  Probate. 
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The  Prerogative  Court  has  power  also  to  discharge  from 
further  liability  both  its  appointees^^  and  their  sureties,^^ 
to  remove  a  trustee/ ^  or  revoke  the  letters  of  administration 
or  letters  testamentary,^^  and  to  appoint  a  successor  on  such 
discharge^^  or  removaP^  or  revocation  of  letters. ^^  And  it 
may  appoint  a  substituted  administrator  under  the  Act  of 
1901.17 

The  Prerogative  Court  may  also  regulate  investments 
made  or  held  by  its  appointee^^ — and  order  the  transfer  of 
funds  to  a  foreign  guardian  or  trustee,^^  including  proceeds 
of  sale  of  land.^*' 

It  may  also  control  the  custody  of  an  infant's  person  by 
his  guardian. ^1 

And  may  make  an  allowance  for  the  family  pending  a 
contested  probate.^^ 


13. 


-Action  on  Bond — Appellate  Jurisdiction. 


Action  on  administration  bonds  is  brought  by  leave  of  the 
ordinary,  and  in  his  name,  and  the  proceeds  of  the  action 
are  distributed  by  his  order.^^ 

Matters  relating  to  the  collateral  inheritance  tax  are  also 
within  its  jurisdiction.^^ 

Appeal  lies  in  general  from  the  Orphans'  Court  to  the  Pre- 
rogative Court  since  1784^^ — and  is  especially  provided  by 
statute  in  case  of  probate,^^  assignment  of  dower,^^  and  dis- 
tribution.2^  This  is  true  also  of  the  allowance  of  commis- 
fcions  by  the  Orphans'  Court.^^ 

It  lay  also  originally  from  the  surrogate  in  matters  of 
probate  and  administration  until  an  ap}>eal  to  the  Orphans' 
Court  was  interposed  by  the  Act  of  1855,^°  and  appeal  still 


10  See  Index  Discharge  of  Ex- 

ecutor. 

11  See     Index     Discharge     of 

Surety, 

12  See  Index  Removal  of  Trus- 

tee. 

13  See    Index    Revocation    of 

Letters. 

14  See  Index  Discharge  of  Ex- 

ecutor. 

15  See  Index  Removal  of  Trus- 

tee. 

16  See    Index    Revocation     of 

Letters;  Administrator. 

17  See  Index  Substituted  Ad- 

ministrator. 


18  See  Index  Investmerits. 

19  See  Index  Foreign  WiU.  etc. 

20  See  Index  Sale  of^  Land. 

21  See  Index  Guardian. 

22  See    Index    Allowance     for 

Family. 

23  See  Index  Bond  {Adminis- 

tration). 

24  See  Index  Collateral  Inheri- 

tance Tax. 

25  See  Index  Appeal. 

26  See  Index  Prolate. 

27  See  Index  Doiver. 

28  See  Index  Distrihution. 

29  Case  665. 

30  See  Index  Appeal. 
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lies  from  his  appointment  of  guardian  when  the  Orphans' 
Court  is  not  in  session,^^  and  in  matters  not  otherwise  pro- 
vided for.^^ 

And  since  1869  appeal  lies  from  the  Prerogative  Court 
to  the  Court  of  Errors  and  Appeals,^^  but  until  1869  this 
was  not  the  case  under  the  constitution  of  1844.^^  The 
constitutionality  of  the  Act  of  1869  has  been  questioned 
and  affinned,^^  Before  the  constitution  of  1844  an  appeal 
lay  from  the  Prerogative  Court  to  the  Governor  and 
Council. ^^ 

14.  CHANCERY  1 — Jurisdiction — in  General. 

Chancery  has  no  jurisdiction  in  tlie  matter  of  probate  or 
grant  of  letters;  and  may  not  set  aside  the  surrogate's  pro- 
bat^nor  revoke  the  letters  of  an  administrator  or  executor, 
although  it  may  control  the  administration  by  injunction 
and  receiver. 

It  cannot  pass  on  the  question  of  undue  influence  nor 
re-open  a  probate  made  on  withdrawal  of  a  caveat  which 
was  induced  by  fraud. 

It  will  not  enforce  a  condition  by  forfeiture^— nor  enforce 
the  claim  of  a  general  creditor  not  yet  determined  at  law^— 
nor  enforce  a  claim  in  trover,  which  has  been  ascertained, 
without  accounting  or  discovery-^ior  determine  questions 
of  legal  title— nor  relieve  against  a  judgment  at  law  because 
of  the  statutory  exclusion  of  the  testimony  of  a  party.  ^ 

It  will  not  entertain  an  action  against  heirs  and  devisees 
except  for  equitable  relief'*— aor  an  action  on  the  administra- 
tion bond— nor  order  a  sale  of  decedent's  lands  by  his  per- 
sonal representatives  for  the  payment  of  his  debts— nor  an 
accounting  for  waste  committed  by  decedent  as  tenant  by  the 
curtesy. 

It  will  not  relieve  against  a  sale  of  land  or  an  improper  dis- 
tribution made  under  a  mistake  in  law — nor  against  collusion 
in  aid  of  a  party  to  it— nor  aid  the  beneficiary  under  a  Avill  to 
assert  rights  which  he  has  obtained  by  undue  influence. 

And  in  general  it  will  not  take  jurisdiction,  where  there  is 
a  sufficient  remedy  at  law,  or  in  the  pending  administration 

31  See  Index  Guardian.  1  See  Index  Equity  Jurisdic- 

32  See  Index  Appeal.  tion. 

33  See  Index  Appeal.  2  Case  1070. 

34  Case  435.  3  Cases  1127,  1142,  1149. 

35  Case  1590.  4  See    Index   Heirs    and   De- 

36  See  Index  Appeal.  visees. 


14  Succession  Law  of  'New  Jeeset. 

proceeding— although  there  may  be  a  formal  prayer  for  dis- 
covery in  the  bill. 

On  the  other  hand,  a  court  of  equity  has  concurrent  juris- 
diction with  probate  courts  in  the  matter  of  accounting^  and 
distribution ;  and  if  it  once  takes  jurisdiction,  it  will  retain 
it  until  distribution.  Chancery  may  also  appoint  and 
remove  testamentary  trustees^ — leaving  a  trustee's  authority 
as  executor  intact,  if  he  is  also  an  executor''' — or  it  may 
require  bond  from  him  as  trustee.^  It  may  also  protect, 
enforce,  modify  or  determine  a  testamentary  trust^ — and 
may  control  disagreements  between  co-trustees,^ °  enforce  and 
control  the  directions  of  the  wilP^ — and  the  discretionary 
powers  provided  by  it^^ — and  separate  the  trust  shares,  if 
expedient.^  ^ 

It  may  establish  the  contents  of  a  lost  will,^^  or  relieve 
against  the  spoliation  of  a  will.^^ 

It  may  enforce  a  testamentary  charge  of  expenses,^  ^  or  of 
debts,^^  annuities^  ^  or  legacies^ ^ — may  determine  the  relative 
rights  of  legacies  and  annuities  charged  against  the  same 
property^*' — or  the  rights  of  legatees  charged  against  an 
indebtedness  due  from  the  executor  to  the  estate^ ^ — or  against 
an  equitable  estate  of  the  testator,  as  against  trustee  and 
mortgagees.^^  And  in  enforcement  of  the  charge  it  may 
compel  an  accounting  by  the  devisee  charged,^^  or  a  sale  of 
land  by  the  executor  under  a  power  of  sale.^'*  The  jurisdic- 
tion of  Chancery  is  exclusive  in  the  enforcement  of  a  charge 
of  legacy  against  lands  specifically  devised. ^^ 

Chancery  has  jurisdiction  to  enforce  a  contract  of  the 
decedent  as  a  trust^^ — or  his  agreement  for  a  devise^^ — or  an 
equitable  del)t  of  the  decedent  to  his  wife"^ — or  to  relieve  a 

5  See     Index     Accounting —        16  Case  750. 

Equity  Jurisdiction.  17  Case  829. 

6  See  Index  Trusts  and  Trus-        18  Case  424. 

tees.  19  See   Index   Charge   of  Leg- 

7  Case  912.  acies. 

8  Case  604.  20  Case  1516, 

9  See  Index  Equity  Jvrisdic-        21  Case  2026. 

tion — Trusts  and  Trustees.        22  Case  424. 

10  Case  873.  23  Case  829. 

11  See  Index  Direction  to  Sell;        24  Case  322. 

Direction  of  Will.  25  Case  2162. 

12  See  Index  Discretion.  26  Case  918. 

13  See     Index     Separation     of        27  See    Index    Agreement    for 

Shares.  Devise. 

14  See  Index  Lost  Will.  28  Case  1468. 

15  Case  312. 
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claim  by  reason  of  waiver  from  tlie  legal  bar  arising  from 
its  non-presentment^^ — or  to  enforce  bnsiness  debts  against 
a  specific  part  of  the  estate  subjected  bj  the  decedent's  will 
to  the  continuation  of  his  business^^ — or  an  agreement  be- 
tween next  of  kin  for  a  contest  and  division  of  the  results  of 
success^ ^ — or  to  provide  for  the  future  performance  of  a  cove- 
nant of  decedent  by  retention  of  assets^ ^ — or  to  decree  sj)ecific 
performance  of  a  contract  for  or  against  the  decedent's 
estate^ ^ — ^or  to  require  indeannity  against  dower  under  his 
contract  of  sale^'* — or  enforce  judgments  at  law  against  lands 
descended  or  devised.^'^* 

It  may  also  administer  partnership  assets^ ^ — and  proceeds 
of  condemnation  of  decedent's  land — and  may  correct  mis- 
takes— relieve  against  fraud^*^ — vacate  or  enjoin  a  sale  of  land 
for  fraud — grant  discovery — and  injunctions^' — decree  inter- 
pleadei" — marshall  assets — appoint  receivers^^ — and  adminis- 
trators ad  litenr^^ — and  allow  commissions,'*^  which  are  not 
governed  by  the  rate  fixed  by  the  Orphans'  Court  Act."*^ 

It  has  also  jurisdiction  of  actions  for  legacies'*^  and  dis- 
tributive sliares^^ — for  account  of  rents  and  re-admeasure- 
ment of  dowei*^'* — for  the  protection  of  legatees  in  remainder 
against  a  legatee  for  life."*^  And  it  has  jurisdiction  of  ac- 
tions between  co-administrators^^ — and  against  a  foreign 
executor  on  his  voluntary  appearance*'  or  as  surviving  part- 
ner in  possession  of  partnership  personalty  in  ISTew  Jersey*^ 
— or  against  'New  Jersey  assets  held  by  him  under  an  estab- 
lished trusf*"^ — or  ISTew  Jersey  lands  purchased  with  trust 
funds  and  held  by  his  heirs^° — and  against  the  representatives 
of  a  deceased  partner  on  the  insolvency  of  the  surviving  part- 
ner.^^  But  the  mere  residence  of  a  foreign  executor  in  ISTew 
Jersey  will  not  give  the  court  jurisdiction  over  him  as  such 
executor.  ^2 


29  Case  1142. 

30  Case  1532. 

31  Case  1965. 

32  Case  1371. 

33  See   Index   Specific   Perfor- 

mance. 

34  Case  1227. 
34*  Case  800. 

35  See  Index  Partnership. 

36  See  Index  Fraud. 

37  See  Index  Injunction. 

38  See  Index  Receiver. 

39  See     Index     Administrator 

Pendente  Lite. 


40  See  Index  Commissions. 

41  Case  626. 

42  See  Index  Legacy. 

43  See  Index  Distrihution. 

44  See  Index  Dower. 

45  See  Index  Life  Estate. 

46  See    Index    Action — Equity 

Jurisdiction. 

47  Case  1907. 

48  Case  607. 

49  Case  1049. 

50  Case  1640. 

51  Case  1803. 

52  Case  1683. 
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It  may  for  the  interest  of  the  estate  order  a  mortgage  of 
the  decedent's  lands  imder  a  power  of  sale  for  needed  im- 
provements^^ or  payment  of  debts.^^ 

It  may  also  determine  the  disposition  to  be  made  of 
decedent's  corpse  on  an  application  for  its  removal.^^ 

15.  Statutory  Jurisdiction. 

Particular  statutes  have  also  conferred  or  defined  the  jur- 
isdiction of  the  Court  of  Chancery  in  actions  against  a  trus- 
tee or  personal  representative  after  his  discharge  or  removal 
for  the  recovery  of  assets  by  his  successor,  since  1849 — in 
partition  suits  against  the  unknown  heirs,  devisees  and  repre- 
sentatives of  a  party  presumed  to  be  dead,  since  1871 — and 
in  foreclosure  suits  against  the  unknown  heirs,  devisees  and 
representatives  of  any  party  having  an  interest  or  estate  since 
1873— or  of  any  proper  defendant  since  1893.^  But  these 
statutes  do  not  authorize  a  bill  to  quiet  title  against  imknown 
heirs,  &c.^ 

Chancery  may  also  enforce  a  charge  of  legacy  and  direct 
its  payment  into  court,  if  vesting  on  a  contingency,  since 
1875 — or  set  apart  land  for  its  security  and  discharge  the 
residue  of  the  real  property,  since  1860 — or  since  1890,  order 
a  mortgage  or  sale  of  land  for  its  payment.^ 

It  may  also  provide  for  cy  pres  execution  of  a  charity  for 
schools  which  have  been  superseded  by  the  public  school, 
since  1890— and  may  direct  the  sale  by  school  trustees  of 
property  given  to  them  for  school  purposes.* 

It  may  also  authorize  a  married  woman  living  separate 
from  her  husband  to  devise  lands  free  from  his  curtesy,  since 
1878— and  so,  since  1890,  as  to  the  wife  of  a  lunatic— and 
the  court  may  direct  lands  to  be  sold  free  from  curtesy  in 
the  case  of  infants'  lands,  since  1861— in  partition  against 
unknown  o^vner,  since  1863 — and  in  partition,  in  general, 
since  1855 — and  in  sale  of  land  of  idiot  or  limatic  wife,  since 
1889 — sale  of  land  of  person  presumed  to  be  dead,  since  1889 
— sale  of  land  for  taxes  and  assessments,  since  1874.^ 

It  may  direct  the  sale  of  land  of  a  person  presumed  to  be 
dead,  since  1889— and  may,   since  1861,  direct  the  invest- 

53  Case  1665.  3  See  Index  Charge   of  Leg- 

54  Case  1842.  acp. 

55  Case  1296.  4  See  Index  Charity. 

1  See  Index  Action.  5  See  Index  Curtesy. 

2  Case  2221. 
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ment  of  the  share  of  such  person  in  the  proceeds  of  a  parti- 
tion sale.^ 

It  may  fix  the  inchoate  dower  of  an  insane  wife,  to  be 
afterward  adnieasnred  accordingly,  since  1878 — may  order 
lands  to  be  sold,  since  1894,  or  mortgaged,  since  1897,  for 
the  jDayment  of  dower — and  to  be  sold  free  from  dower  in  the 
case  of  infants'  lands,  since  1845 — partition  against  unknown 
owners,  since  1863 — partition  in  general,  since  1855 — sale  of 
land  of  idiot  or  limatic  husband,  since  1889 — sale  of  land  of 
person  presumed  to  be  dead,  since  1889 — sale  of  land  for 
taxes  and  assessments,  since  1874.'^ 

It  has  jurisdiction  of  proceedings  for  escheat  of  lands, 
since  1828.^ 

It  may  direct  the  payment  or  removal  of  proceeds  of  a 
Chancery  sale  of  land  to  a  foreign  guardian,  since  1868 — or 
to  a  foreign  trustee,  since  1886 — or  to  a  foreign  court  ap- 
pointed to  act  as  such,  since  1905.^ 

It  mav  direct  conveyance  by  an  infant  trustee,  since 
1794.i« 

It  may  order  its  appointees  to  sell  or  continue  the  deced- 
ent's original  investments,  since  1889.-^^ 

The  equitable  jurisdiction  over  suits  for  legacies  was  until 
1874  expressly  covered  by  the  statute  providing  for  such 
action  in  any  court  of  record.-^ ^ 

Chancery  may  direct  the  mortgage  of  lands  of  decedent's 
estate  for  the  payment  of  mortgages,  judgments,  taxes  and 
assessments  by  a  trustee  with  contingent  power  of  sale,  since 
1889,  and  generally,  since  1890^^ — for  improvements  of 
infant's  lands,  since  1891 — for  maintenance- and  education  of 
an  infant  or  lunatic,  since  1903 — ^and  for  the  advantage  of 
the  cestui  que  trust  in  general,  since  1898.^'* 

It  may  direct  the  payment  of  a  legacy  to  the  next  of  kin 
of  an  insane  legatee,  since  1894.^^ 

It  may  order  the  sale  of  land  of  a  decedent  for  the  main- 
tenance of  an  infant  beneficiary,  since  1898 — or  for  taxes 
and  assessments  by  a  trustee  with  a  contingent  power  of  sale, 

6  See  Index  Death,  Presump-        11  See     Index     Direction      of 

Hon  of.  Court. 

7  See  Index  Dower.  12  See  Index  Legacy. 

8  See  Index  Escheat.  13  See  Index  Sale  of  Land  in 

9  See    Index     Foreign  Will,  Chancery. 

Prohate  and  Letters.  14  See  Index  Mortgage. 

10  See  Index  Infant.  '  15  See  Index  Payment  of  Leg- 

acy. 
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since  1871,  or  with  an  estate  for  life  only,  since  1874 — and 
generally  for  the  payment  of  mortgages,  judgments,  taxes  or 
assessments,  since  1890.  It  may  direct  a  sale  of  land  free 
from  the  tmst  by  a  religious  society,  since  1850 — or  by  an 
educational  corporation,  since  1905,  holding  as  devisee  in 
trust — or  a  sale  in  partition,  free  from  decedent's  debts,  since 
1869.^« 

And  it  may  appoint  new  trustees  on  descent  of  lands  to  an 
infant  as  trustee,  since  1874.^"^ 

16.  COURTS  OF  LAW — Jurisdiction. 

By  statute  the  Supreme  Court  has  exclusive  jurisdiction 
of  writs  for  admeasurement  of  dower^ — and  an  action  for 
damages  under  the  statute  for  the  death  of  decedent  can  only 
be  brought  in  a  court  of  law.^  Since  1730  an  action  for  a 
legacy  may  be  brought  in  any  court  of  record — and  now,  since 
1874,  in  the  Supreme  Court  or  the  Circuit  Cburt.^ 

In  probate  matters  the  Orphans'  Court  may,  since  1874, 
certify  into  the  Circuit  Court  for  trial  by  jury  there  a  pro- 
ceeding on  caveat.*  And  until  1874  a  certiorari  to  the  Su- 
preme Cburt  might  bring  up  for  review  from  the  Orphans' 
Court  any  matter,  from  which  no  appeal  was  provided  to  the 
Prerogative  Court. ^ 

Beside  the  usual  common  law  actions,  the  statute  gives  an 
action  at  law  against  representatives  of  a  decedent  for  me- 
chanics' liens^ — for  waste  committed  by  decedent' — for  recov- 
ery of  assets  from  predecessor  after  his  discharge  or  removal 
as  executor,  &c.® — for  recovery  upon  the  administration  bond^ 
— for  a  distributive  share^*' — for  debts  of  decedent  against 
heirs  and  devisees^  ^ — and  for  claims  against  an  insolvent 
estate  after  notice  to  sue.^^ 

And  courts  of  law  having  jurisdiction  in  partition  suits 
may  order  a  partition  sale  free  from  dower,  since  1816^^ 
and  from  curtesy,  since  1855.^* 

16  See  Index  Sale  of  Land  in  6  See- Index  MecJianics'  Liens. 

Chancery.  7  See  Index  Waste. 

17  See  Index  Trusts  and  Trus-  8  See  Index  Action. 

tees.  9  See  Index  Bond. 

1  See  Index  Dower.  10  See   Index  Distrihution. 

2  See    Index    Death,    Action        11  See    Index   Heirs    and   De- 

fer, visees. 

3  See  Index  Legacy.  12  See  Index  Insolvent  Estate. 

4  See  Index  Prolate.  13  See  Index  Dower. 

5  See  Index  Certiorari.  14  See  Index  Curtesy. 
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Chapter  2.      SUCCESSION  BY  CONTRACT  OK  LAW. 

17.  Joint  Estates  and  Survivorship. 

18.  Executory  Agreements — gifts  Causa  Mortis. 

19.  Intestacy. 

20.  Curtesy. 

21.  Dower — in  general. 

22.  in  what  property, 

23.  quarantine. 

24.  assignment — Orphans'  Court  procedure. 

25.  equitable  or  legal  jurisdiction — damages. 

26.  sale  or  conveyance  free  from  dower. 

27.  release — forfeiture. 

28.  election. 

30.  Descent — statutes— issue — adopted     children — after-bom     chil- 

dren. 

31.  statutes — collaterals. 

32.  who  take — escJieat. 

33.  what  passes. 

17.  JOINT  ESTATES  AND  SURVIVORSHIP.! 

By  statute,  since  1812,  a  joint  tenancy  is  no  longer  created 
in  'New  Jersey  without  express  words.  An  exception  is 
made,  however,  by  the  Act  of  1868  of  a  conveyance  to  trus- 
tees who  take  as  joint  tenants  with  survivorship' — and  later 
appointees  and  successors  hold  with  them  in  like  manner. 
And  so  executors  or  administrators,  purchasing*  in  foreclos- 
ure of  a  mortgage  belonging  to  the  estate,  by  Act  of  1887. 

The  estate  of  entirety  in  husband  and  wife  with  right  of 
survivorship  still  exists^ — ^and  has  been  applied  to  a  convey- 
ance to  two  persons  described  as  husband  and  wife,  though 
the  man  had  another  wife  living-^ — and  to  land  purchased 
with  their  joint  savings  and  held  first  in  the  individual  name 
of  one  and  then  of  the  other.*  And  the  survivorship  in  the 
wife  is  not  subject  to  a  mortgage  made  by  the  husband^ — nor 
to  a  mechanics'  lien  contract  made  by  him® — nor  to  the  dower 
right  of  his  former  wife.'^ 

Joint  tenancy  applies  also  to  personal  property  and  the 
surviving  payee  of  a  chose  in  action  takes  it.*  This  has 
been  held  to  be  so  in  the  case  of  a  mortgage  to  husband  and 
wife  securing  a  bond  to  the  husband  for  payment  to  the 

1  See  Index  Joint  Tenants.  5  Case  843. 

2  Cases  81,  629.  '6  Case  226. 

3  Case  2057.  7  Case  2065. 

4  Case  2187.  8  Case  443. 
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wife.^  But  where  mortgage  and  bond  are  i^ayable  to  both, 
they  hold  as  tenants  in  common  without  survivorship.^^ 

Joint  deposits  have  been  held  to  survive  where  they  were 
of  the  nature  of  a  gift  and  intended  as  such — and  otherwise 
not — it  being  held  to  be  a  question  of  intention.^ ^ 

Partnership  property  survives^ ^ — even  in  the  case  of  real 
property  convert-ed  intO'  personal  property  by  the  articles  of 
partnership  agreement. -^^ 

Homestead  property  under  the  ISTew  Jersey  statute  sur- 
vives to  the  Avidow  and  children  who  occupy  it,  until  the 
youngest  child  attains  the  age  of  twenty-one  years.^^ 

Community  property,  as  the  right  exists  in  another  state, 
follows  as  to  personal  property  the  law  of  the  decedent's 
domicil  and  controls  a  subsequent  bequest  of  the  property^ ^ 
— as  well  as  an  earlier  will  made  in  another  and  earlier 
domicil.-^  ° 

18.  EXECUTORY  AGREEMENTS — Gifts  Causa  Mortis. 

Antenuptial  agreements  remain  in  force  after  the  marriage 
of  the  parties  by  the  Act  of  1852.^  Marriage  settlements 
are  reserved  by  the  statute  of  descent,  since  1780,  and  in 
descent  to  the  parent  of  an  illegitimate  child,  since  1877.^ 
Provision  is  also  made  by  Act  of  1799  for  election  between 
dower  and  jointure  though  insufficiently  reserved.^ 

Agreements  for  devise  made  in  due  form  and  on  sufficient 
consideration  are  enforceable  in  equity  against  the  lands  of 
decedent — or  may  be  used  as  evidence  of  intention  in  support 
of  a  claim  at  law  against  the  general  estate.^ 

Gifts  inter  vivos  are,  in  general,  not  noted  in  this  work 
ecxcept  where  a  question  has  arisen  between  the  donee  and 
the  representatives  of  the  estate  as  to  recovery  on  a  chose  in 
action  or  on  a  joint  deposit  which  was  the  object  of  the  gift 
and  where  the  possession  of  apparent  legal  title  remained  in 
the  decedent  at  the  time  of  his  death.^ 

Gifts  causa  mortis  are  not  regulated  by  statute  and  are 
made  by  delivery  and  in  contemplation  of  death.® 

9  Case  680.  1  See  Index  Antenuptial  Con- 

10  Case  2237.  tract. 

11  See  Index  Joint  Deposit.  2  See  Index  Descent. 

12  Case  1976.  3  See  Index  Election. 

13  Case  1794.  4  See    Index    Agreement    for 

14  See  Index  Homestead.  Devise. 

15  Case  1780.  5  See    Index    Assets— Gift— 

16  Cases  1817,  1817a.  Joint  Deposit. 

6  See    Index    Donatio    Causa 
Mortis. 
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19.  INTESTACY.l 

Intestacy  is  not  favored^— and  a  presumption  against  an 
intention  to  die  in  any  measure  intestate  exists  wher^  the 
decedent  has  made  a  Avill.^  But  in  such  case  there  may  be 
a  partial  intestacy.  This  is  true  of  the  surplus  after  satis- 
fying a  specified  trust,*  ot  legacies,^  or  a  power  of  sale  to 
executors  for  debts  and  legacies^ — with  no  residuary  devise. 
So,^too,  where  the  income  is  disposed  of  and  not  the  princi- 
paF— or  the  remainder  is  not  disposed  of  after  a  devise  for 
life^— or  where  there  is  no  devise  but  a  mere  power  of  sale^ 
or  direction  to  selP*^  or  to  sell  and  apply  the  proceeds  to  build- 
ing, if  the  family  desire  it^i— or  to  sell  and  divide  the  pro- 
ceeds after  payment  of  legacies  among  part  of  the  heirs.^^ 
So,  where  the  rents  are  not  disposed  of  before  sale  under 
such  power^^  or  direction. ^^  So,  where  there  is  a  general 
devise  of  the  realty  and  an  express  disclaimer  of  title  as  to 
a  certain  tract.^^  So,  where  a  legacy  lapses  and  there  is  no 
residuary  gift,^*^  or  where  a  residuary  share  lapses,^^  or  where 
a  remainder  after  a  life  estate  fails  by  default  of  issue,^^  or 
by  forfeiture  of  condition/^  or  where  the  gift  fails  as  to 
property  which  has  been  expressly  excepted  from  the  resi- 
du6,2o  or  where  a  will  is  revoked  in  part  by  a  codicil  which 
makes  no  other  disposition  of  the  property  bequeathed.-^ 

But  there  is  no  intestacy  under  a  trust  to  sell  and  divide 
the  proceeds  of  sale  among  the  heirs  after  providing  for  the 
widow  for  her  life^^— nor  by  reason  of  the  ademption  of  a 
legacy  by  its  payment.^^ 

There  may  be  an  express  exclusion  of  an  heir.  But  this 
is  not  effected  by  a  recital  of  testator's  intention  to  convey 
the  property^*— nor  by  a  bequest  to  one  of  the  next  of  kin 
"as  his  full  portion"25— nor  by  a  devise  to  an  heir  reciting 
that  the  testator  did  "not  give  him  any  further  portion. "^^ 

1  See  Index  Intestacy.  14  Cases  309,  865. 

2  Cases  259.  1080.  15  Case  462 

3  Case  231.  16  Case  2010. 

4  Case  1991.  17  Case  1678. 

5  Case  1810.  •                          18  Case  1515. 

6  Case  877a.  19  Case  745. 

7  Case  1601.  20  Case  906. 

8  Case  958a.  21  Case  1799. 

9  Case  745.  22  Case  1672. 

10  Cases  309,  865.  23  Case  1752. 

11  Case  1558.  24  Case  1570. 

12  Case  202.  25  Case  1678. 

13  Case  587.  26  Case  1558. 
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Where  an  exclusion  is  made  by  name,  it  has  been  held  not 
to  extend  to  an  intestate  share  coming  directly  from  the  tes- 
tator,"^ or  as  heir  of  a  legatee  who  dies^^ — but  it  has  been 
extended  to  a  substitutionary  share  given  to  the  survivors  of 
a  class,^^ 

20.  CURTESY.l 

Curtesy  is  expressly  preserved  in  the  statutes  of  descent — 
in  estates  tail  converted  by  statutei — and  in  the  Act  of  1864 
enabling  a  married  woman  to  devise  her  lands — even  where 
the  husband  consents  to  her  will. 

On  the  other  hand,  statutory  provision  is  made  for  sale  of 
land  free  from  the  right  of  curtesy,  with  investment  or  pay- 
ment of  a  gross  sum,  in  partition  sales — sale  by  the  Orphans' 
Court  for  payment  of  debts — sale  of  infants'  lands — and 
Chancery  sale  of  land  of  idiots  or  of  the  wife  of  an  idiot  or 
lunatic — and  sale  of  land  in  Chancery,  or  under  the  Martin 
Act,  for  taxes  and  assessments. 

Provision  is  also  made  by  statute  for  devise  or  conveyance 
by  a  married  woman  as  if  sole,  if  living  separate  from  her 
husband. 

The  right  is  preserved  imder  the  ]\Iarried  Woman's  Act  of 
1852^ — especially  where  the  marriage  and  title  of  the  wife 
were  prior  tO'  the  statute^ — and  it  cannot  be  excluded  by  a 
devise  to  her  with  express  provision  to  that  eifect. 

But  the  tenant  by  curtesy  is  made  liable  by  statute  for 
waste  committed — and  he  cannot  by  his  conveyance  bar  the 
estate  of  the  heir. 

An  estate  pur  auter  vie  may  be  devised  under  the  statute 
free  fromi  curtesy.'* 

21.  DOW'ERl — in  General. 

The  right  of  dower  is  retained  in  l^ew  Jersey  substantially 
as  at  common  law  and  is  expressly  preserved  by  statute  in 
descent — in  estates  tail  as  now  converted  by  statute — and  in 
Orphans'  Court  sale  of  land  for  debts.^ 

The  right  of  dower  before  assignment  is  a  chose  in  action 
which  cannot  be  transferred  or  released  in  fraud  of  credi- 

27  Case  745a   (confined  by  its  3  Case  2076. 

terms  to  the  bequest).  4  Case  2131. 

28  Cases  1920,  2145.  1  See  Index  Doiver. 

29  Case  1213.  2  See  Index  Sale  of  Land  hy 

1  See  Index  Curtesy.  Orphans'  Court. 

2  Case  1524. 
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tors.^  And  even  tlie  inchoate  right  constitutes  a  hreach  of 
covenant  against  incmnbrances.'* 

It  mnst  be  supported  by  the  husband's  seisin.  It  is  sub- 
ject to  a  mortgage  made  by  him  before  such  seisin,^  or  before 
his  marriage'^— OT  to  a  mortgage  in  which  the  wife  has  joined 
and  which  has  been  paid  by  executors'  sale  of  land  under  a 
power  of  sale.^  And  the  mortgagee's  right  will  not  merge, 
as  respects  the  dower,  in  the  equity  of  redemption,  eithea-  by 
reason  of  its  purchase  by  him^  or  of  the  purchase  of  the  mort- 
gage by  the  grantee  of  the  land.^  The  widow's  right  may, 
however,  be  merged  in  the  equity  of  redemption  purchased 
by  her  and  made  subject  to  a  mortgage  to  which  it  was  origi- 
nally prior.^^  Dower  is  also  subject  to  legacies  charged  on 
the  lands  in  a  devise  to  the  husband^^— and  to  assessments 
for  improvements  but  not  for  current  taxes  paid  by  the  hus- 
band's grantee.^^ 

On  tiie  other  hand,  it  is  not  subject -to  a  mortgage  made  by 
the  husband  after  his  marriage^ ^— nor  to  a  judgment  ren- 
dered against  him  on  his  bond  although  it  was  given  in  satis- 
faction of  a  legacy  which  was  charged  against  him  as  de- 
visee.-^^ 

22.  DOWER  1 — 111  what  Property. 

It  is  provided  by  statute  that  lands  held  in  express  trust 
shall  not  be  subject  to  dower.  And  this  is  true  also  of  lands 
held  in  midisclosed  trust  (which,  however,  may  make  relief  in 
equity  necessary ).2  So,  of  an  equitable  estate  in  the  hus- 
band' as  in  the  case  of  a  devise  to  the  executors  to  sell  and 
distribute  between  the  husband  and  his  brothers  in  unequal 
proportions.^  But  the  equitable  estate  of  the  husband  is 
subject  to  dower,  if  there  is  a  right  of  possession^— or  under 
an  agreement  for  devise^— or  under  a  resulting  trust.^.  So, 
the  widow  may  have  dower  in  the  husband's  equity  of  re- 
demption,"^   including  the  surplus  proceeds   in  foreclosure^ 

3  Case  1017.  13  Cases  584,  1399. 

4  Case  229.  14  Case  242. 

5  Cases  619,  634,  1399.  1  See  Index  Doiver. 

6  Cases  315,  1451.  2  Case  1952. 

7  Case  876.  3  Case  404. 

8  Case  638.  4  Case  186. 

9  Case  155.  5  Case  838. 

10  Case  278.  6  Case  1697. 

11  Case  619.  7  Cases  53a,  279. 

12  Case  1716.  8  Case  560. 
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and  may  redeem  from  the  mortgage  j^ro  tanto^ — and  may 
have  her  interest  in  the  equity  of  redemption  protected 
against  waste  and  misapplication  of  timber. ^'^ 

And  the  widow  is  entitled  to  dower  in  an  estate  tail  in  her 
husband  (converted  by  the  statute),  although  a  former  wife 
had  joined  with  the  husband  in  conveying  the  land  and  it 
had  been  afterward  reconveyed  to  him.^^  She  is  also  enti- 
tled to  dower  in  unimproved  lands^^-rin  proprietary  shares^^ 
— in  the  surplus  belonging  to  the  husband  as  devisee  under 
sale  for  conversion  for  specific  purposes^'* — and  in  devise  to 
the  husband  vesting  and  vested,^ ^  or  divesting^ ^  on  a  certain 
contingency — and  in  his  individual  share  as  a  tenant  in  com- 
mon/''' though  in  partnership  property  which  was  first  sub- 
ject to  partnership  debts  and  settlement  between  partners.^^ 

But  there  is  no  dower  in  lands  held  by  the  husband  as  a 
joint  tenant^  ^ — nor  in  the  value  of  improvements  made  by 
his  grantee  after^  conveyance  by  the  husband.^^ 

Since  1817  the  widow  may  have  dower  in  the  lands  of  an 
alien  husband^^ — but  not  before  that  time.^^ 

23.  DOWER  1 — Quarantine, 

A  right  similar  to  that  of  common  law  quarantine  is  pro- 
vided by  the  Act  of  1799— and  the  widow  is  made  chargeable 
with  rent  after  assigmnent  of  dower  by  Act  of  1820. 

The  statutory  right  of  possession  is  to  be  distinguished, 
however,  from  common  law  quarantine.^  It  is  a  privilege 
and  not  a  particular  estate  requiring  the  holder's  consent  in 
partition.^  It  may  be  transferred.*  She  holds  possession 
prima  facie  as  dowress^ — may  redeem  from  a  mortgage^ 
and  must  pay  water  rents  as  occupant  and  user^ — but  not  as 
a  life  tenant  the  taxes,^  interest^  or  repairs^^— especially, 
as  to  taxes  or  assessments,  where  she  occupies  the  land  by 

9  Cases  224,  634.  21  Case  186. 

10  Case  699.  22  Case  107. 

11  Case  2027.  1  See  Index  Dower. 

12  Case  699.  2  Cases  437.  1574,  1574a. 

13  Case  1952.  3  Case  741. 

14  Case  1638.  4  Case  437. 

15  Case  96.  5  Case  1481. 

16  Case  260.  6  Case  1377. 

17  Case  242.  7  Case  1574a. 

18  Case  1399.  8  Cases  1311,  1574,  1574a. 

19  Case  2065.  9  Cases  1574,  1727. 

20  Case  35.  10  Cases  1574a,  1727. 
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consent  ^  of  the  heirs. ^^  On  the  other  hand,  she  cannot 
charge  infant  heirs  with  the  expense  of  permanent  improve- 
ments made  by  her.^^ 

She  is  entitled  to  the  mansion  honse^^  for  use  as  a  dwelling 
for  herself  and  her  family^*— but  not  to  lands  adjoining  the 
house  (which  stood  on  her  own  land)/^  nor  to  the  rents  of 
an  unfinished  building/^  or  of  adjoining  premises  leased 
either  by  the  decedent  or  by  herself.^'  She  is  entitled  to 
crops  grown  on  the  land  in  her  possession  after  her  husband's 
death, ^^  but  not  to  crops  growing  at  that  time.^^ 

On  the  other  hand,  she  is  not  liable  for  rents  collected,^" 
although  she  claim  dower  in  other  property.^i  And  her 
grantee  is  not  liable  for  rent  even  to  a  mortgagee  in  fore- 
closure.-^ 

Her  right  of  possession  is  good  as  against  an  heir  contest- 
ing her  right  to  a  devise  from  her  husband-^— but  is  barred 
by  a  devise  to  her  in  lieu  of  dower.^* 

At  common  law  it  was  a  right  of  possession  but  not  of 
entry^^— and  was  ended  by  a  tender  of  assignment."*^ 

24.  DOWER  1 — Assignment — Orphans'  Court  Procediu'e. 

By  the  Act  of  1799  a  writ  of  dower  might  be  prosecuted 
in  the  Supreme  Court  or  Circuit  with  recovery  of  damages 
for  deforcement— assignment  by  default  or  collusion  being 
made  subject  to  review  when  the  heir  attained  his  majority."^ 

By  the  Act  of  1820  provision  is  made  for  assignment  by 
Orphans'  Court  commissioners  on  petition  of  the  widow  or 
heirs— or,  since  1838,  of  a  purchaser— or  since  1878,  of  a 
purchaser  under  judgment  against  the  decedent.  From  such 
assig-nment  appeal  lies,  since  1820,  from  the  Orphans'  Court 
to  the  Prerogative  Court^  and  from  the  Prerogative  Court, 
until  1844  to  the  Governor  and  Council,  and  since  1869  to 
the  Court  of  Errors  and  Appeals— but  not  before.^ 

Tn  1878,  pro^'ision  was  made  for  admeasurement  of  the 
dower  of  an   insane  wife  in   Chancery.     And   dower  may 

11  Case  1278.  21  Case  1622a. 

12  Case  739.  22  Case  437. 

13  Case  1600.  23  Case  1963. 

14  Case  1163.  24  Case  1963. 
1.5  Case  964  25  Case  78 

16  Case  1727.  26  Case  56. 

17  Cases  1335,  1354  1  Se-e  Iidex  Domer. 

18  Cases  25.  1746.  2  Case  676. 

19  Case  253.  ,  3  Case  435. 

20  Case  832. 
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now  be  raised  by  the  Orpbans'  Court  commissioners  by  sale 
of  land  by  Act  of  1894 — or  in  Chancery  by  mortgage  by  Act 
of  1897. 

Under  the  Act  of  1799  a  proceeding  may  be  set  aside  if 
the  return  is  indefinite'* — the  writ  may  be  served  on  a  non- 
resident heir^ — and  a  sufficient  assignment  may  be  made  by 
one  of  several  heirs  after  partition  among  them.*^ 

Under  the  Acts  of  1S20  and  1838  a  devisee  cannot  make 
application''^ — nor  can  a  party  in  interest  less  than  freehold 
be  made  defendant.*  Previous  demand  by  the  widow  is 
unnecessary^ — ^but  parties  interested  must  have  notice  of  the 
proceeding^ ° — and  publication  against  a  resident  party  is  not 
sufficient.  ^^ 

The  assignment  should  be  made  pro  rata  in  each  of  several 
parcels^ ^ — though  conveyed  to  different  purchasers'^ — and 
not  against  one  though  the  others  were  sold  free  from 
dower.'^  The  proceeding  is  against  each  grantee  for  his 
piece' ^  and  recovery  in  parcels  against  each  possessor.'®  An 
equitable  assignment,  however,  by  consent  and  with  posses- 
sion under  it,  ^vill  be  upheld.'"^  '  The  court  will  not  provide 
pendente  lite  for  the  maintenance  of  the  widow.'* 

An  assignment  may  be  set  aside  for  irregularity'^  or  ex- 
cess^*^ — but  not  on  a  question  of  the  title  of  the  heir  raised 
afterward.^'  On  re-admeasurement  provision  may  be  made 
for  re-imburseanent  for  improvements  made  in  the  mean- 
time.^^ 

25.  DOWER  1 — Equitable  or  Legal  Jurisdietion — Damages' 

The  Court  of  Chancery  has  concurrent  jurisdiction  with 
courts  of  law  in  the  matter  of  dower^ — depending  on  the 
legal  rights  of  parties  properly  ascertainecP — and  not  as- 
sumed for  the  purpose  of  deciding  a  mere  question  of  legal 
right  or  title.^     Equity  may  re-admeasure  the   dower^    or 

4  Case  36.  Ifi  Case  178. 

5  Case  61.  17  Case  1622. 

6  Case  56.  18  Case  612. 

7  Case  447.  19  Case  1621. 

8  Case  1422.  20  Case  766. 

9  Case  226.  21  Case  537. 

10  Case  228.  22  Case  776. 

11  Case  776.  1  See  Index  Dower. 

12  Case  676.  2  Case  315. 

13  Case  1285.  3  Case  1422. 

14  Case  1691.  4  Cases  218.  624,  1952. 

15  Case  1285.  •       5  Case  776. 
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require  an  accounting  for  rents^ — or  an  indemnity  against 
dower  by  the  heirs  in  performance  of  a  decedent's  contract 
of  sale.^  And  it  may  protect  the  dowress  by  injunction^ — 
and  sustain  a  bill  in  equity  for  dower  in  its  attack  on  a 
fraudulent  divorce.^ 

On  the  other  hand,  the  dowress  may,  even  before  assign- 
ment of  dower,  maintain  an  action  at  law  against  a  tres- 
passer^^— but  not  against  the  heirs  in  debt  for  use  and  occu- 
pation,^^ 

The  action  for  dower,  whether  at  law  or  in  equity,  is  sub- 
ject to  the  defence  of  the  statute  of  limitations^^ — but  alien- 
ation by  the  husband  and  subsequent  improvement  by  the 
grantee  is  not  a  sufficient  defense  at  law^^ — nor,  in  the  Pre^ 
rogative  Court,  facts  constituting  an  equitable  bar  but  denied 
by  the  widow. -^'^  In  an  action  at  law  damages  are  recover- 
able by  statute  which  may  be  mitigated  by  evidence  of  money 
received  as  compensation.^^  The  recovery  of  damages  is 
limited  to  the  case  of  deforcement^^  where  the  husband  died 
seized.^ ^  Such  damages  are  not  the  annual  value  of  the 
land^^  and  are  assessed  by  writ  of  inquiry^^ — and  do  not 
include  her  share  of  the  rental  value  of  land  occupied  by 
her.^^  Damages  may  be  recovered  in  equity  where  the  as- 
signment was  made  by  the  Prerogative  Court  which  could 
not  award  damages-^  or  to  the  extent  of  pending  arrears, 
where  the  mdow  died  pending  a  bill  for  dower.^^  Tlie  value 
of  the  dower  recoverable  is  reckoned  from  the  time  of  de- 
mand.^^ 

26.  DOWER  1 — Sale  or  Conveyance  Free  from  Dower. 

Statutory  provision  is  made  for  sale  of  land  free  from 
dower  in  sale  of  infants'  lands  by  Acts  of  1845  and  1866^ 
of  lands  of  idiots  and  lunatics  by  Act  of  1889— lands  of  one 
presumed  to  be  dead  by  Act  of  1889— in  sale  by  Oi-phans' 
Court  for  debts  of  decedent  by  Act  of  1870— in  partition 

6  Case  1335.  16  Case  215. 

7  Case  1227.  17  Cases  3,  16,  2047. 

8  Cases  70,  699.  18  Case  42. 

9  Case  527.  19  Case  21. 

10  Case  274.  20  Case  1622a. 

11  Case  127.  21  Case  1741. 

12  Cases  153,  448a.  22  Case  933. 

13  Case  1540.  23  Case  634. 

14  Case  1934.  1  See  Index  Dower. 

15  Case  170. 
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sales  since  1816 — and  sales  for  taxes  and  assessments  since 
1874— and  under  the  Martin  Act  since  1892. 

And  a  hnsband  living  separate  from  his  wife  by  decree 
obtained  on  his  application  may  convey,  mortgage  and  de- 
vise as  if  sole  by  Acts  of  1874  and  1875 — or  by  direction 
of  the  court,  after  living  separate  seven  years,  by  Act  of 
1896. 

So,  where  infants'  lands  are  mortgaged  by  order  of  the 
court  for  their  improvement  the  mortgage  may  be  freed 
from  the  widow's  dower  and  a  share  of  the  proceeds  paid  to 
her  by  Act  of  1886. 

In  case  of  sale  free  from  dower  the  dower  is  shifted  to 
the  proceeds  of  sale^  and  the  widow  is  not  bound  to  accept 
a  mortgage  taken  by  the  administrator  who  sells  and  chang- 
ing her  right  of  priority^ — ^but  she  will  be  bound  by  her 
acceptance,  if  she  receives  the  mortgage  in  pajanent^ — or  if 
she  takes  the  deed  for  an  equity  of  redemption  and  subjects 
her  right  to  the  intervening  mortgage.^  Wn:iere  an  invest- 
ment is  taken  according  to  the  statute,  the  tax  against  her  is 
only  charged  against  the  widow's  interest^  or  accrued  in- 
come.^ 

The  gross  sum  taken  by  consent  should  be  a  full  compen- 
sation to  the  widow  for  loss  by  the  sale^ — representing  the 
value  of  an  annuity  equal  to  the  income  of  one-third  of  the 
net  proceeds  of  sale^ — fixed  by  ascertainment  of  a  reason- 
able sum  and  not  by  strict  computation. ^°  Her  written  con- 
sent makes  it  a,  vested  right,  which  is  not  lost  by  her  death 
before  its  value  is  ascertained/^  but  passes  in  such  case  to  her 
next  of  kin.^^  Such  death  is,  however,  available  as  evidence 
of  her  physical  condition  in  computing  the  value  of  her  life 
interest. -^^ 

27.  DOWER  1 — Release — Forfeiture. 

Provision  is  made  for  the  release  of  dower  by  an  insane 
wife  by  proceeding  in  Chancery  and  investment  of  proceeds 
to  await  death  of  husband,  by  Act  of  1878— which  is  not  re- 
trospective.^    And  a  widow  who  remarries  may  release  her 

2  Case  1708.  9  Case  287. 

3  Case  1966.  10  Case  850a. 

4  Case  1295.  11  Case  1622a. 

5  Case  278.  12  Case  608. 

6  Case  2043.  13  Case  1622. 

7  Case  2088.  1  See  Index  Doiver. 

8  Case  850.  2  Case  1396. 
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dower  without  her  husband  joining  in  the  act,  in  case  of  sale 
of  infants'  lands,  bj  Act  of  1870 — or  generally  by  Act  of 
1902. 

A  release  cannot,  be  required,  however,  in  an  action  to  en- 
force the  contract  of  sale  of  a  husband  who  dies  after  bill 
filed^ — nor  in  performance  of  her  inequitable  contract.^  And 
a  verbal  release  cannot  be  set  up  in  defense  against  her  action 
at  law  for  her  dower.^ 

The  statutory  grounds  for  forfeiture  of  dower  and  other 
questions  a,ifecting  the  inchoate  right  of  dower  before  the 
death  of  the  husband  are  not  considered  in  this  work. 

28.  DOAVERl — Election. 

The  widow  is  required  by  Act  of  1799  to  elect  between  her 
dower  and  a  jointure  insufficiently  reserved.  And  by  Act 
of  1820  she  must  within  six  months  after  probate  elect  by 
dissent  in  writing  as  against  a  devise  of  lands  by  her  hus- 
band, though  not  expressly  given  in  lieu  of  dower. 

This  statutory  bar  applies  to  all  lands  that  the  testator 
has  devised  to  the  Avidow  or  to  others" — but  not  to  intestate 
lands^ — and  is  not  affected  by  a  testamentary  provision  that 
the  widow  "shall  within  five  years  free  said  property  from 
all  indebtedness."'*  It  is,  however,  discharged  if  the  devise 
to  her  is  lost  by  eviction^  or  sold  by  the  Orphans'  Court  for 
debts® — or,  pro  tanto,  if  revoked  in  part  by  the  subsequent 
birth  of  a  child.'^  But  the  statute  does  not  put  a  widow  to 
her  election,  in  case  of  a  devise  of  lands  in  another  state, 
whatever  may  be  the  law  in  that  state  as  to  dower  in  lands 
within  its  jurisdiction^ — nor  in  case  of  a  devise  in  trust  for 
the  widoAv^  or  a  devise  for  the  use  of  the  widow  and  chil- 
dren.^ *^  On  the  other  hand,  the  devise  of  half  of  testator's 
"estates"  is  sufficient  to  put  her  to^  an  election^  ^ — so,  a  devise 
for  life  of  part  of  the  estate  where  it  was  intended  to  include 
the  homestead  and  the  estate  with  other  realty  was  charged 
with  an  annuity  in  her  favor^^ — so,  the  devise  to  her  of  the 
use  of  part  of  a  house^^ — or  a  devise  for  life  ot  widowhood 

3  Case  1345.  6  Case  1726. 

4  Case  1530.  7  Case  1030. 

5  Case  227.  8  Case  251. 

1  See  Index  Election.  9  Cases  251,  473,  754. 

2  Case  295.  10  Case  72. 

3  Case  251.  11  Case  1672. 

4  Case  1070.  12  Case  1663. 

5  Case  179.  13  Case  325. 
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and  over  if  she  should  marry^'* — or  an  annuity  charged  on 
part  of  the  estate  and  a  devise  of  the  rest  to  others.^ ^ 

Apart  from  the  statute  the  widow  is  put  to  her  election 
only  by  the  language  or  intention  of  the  will.^^  Express 
words  are  not  necessary,^ ^  but  the  intention  must  be  clear^^ 
— as  in  the  case  of  a  disposal  of  the  entire  estate  which  is 
inconsistent  with  dower^'' — or  other  inconsistent  provisionb.^^ 
So,  she  is  put  to  her  election  by  words  that  are  inconsistent 
with  a  claim  of  dower,  such  as  a  power  to  executors  to  sell 
"by  good  and  sufficient  deeds"^^ — ^or  a  residuary  devise  to  A. 
"absolutely  and  in  fee"^^ — or  a  legacy  to  the  widow  "to  ex- 
clude her  from  any  further  demand  on  my  estate. "^^  And 
a  restriction  by  mistake  to  dower  in  one  piece  of  land  may 
be  extended  to  others.^'*  But,  claim  to  a  distributive  share 
of  the  intestate  personalty  is  not  excluded  by  a  devise  or 
legacy  in  lieu  of  dower.^^ 

Election  to  accept  the  testamentary  provision^®  or  an  ante- 
nuptial contract^^  in  lieu  of  her  dower  is  shown  by  the 
widow's  actions — and  wlien  made  constitutes  her  a  quasi  cred- 
itor of  the  estate.^^  But  such  action  must  be  made  fairly 
and  understandingly,^^  and  not  under  a  misrepresentation 
as  to  its  legal  effect^" — or  even  by  passive  assent  given  to 
effect  another  purpose^ ^ — or  receipts  of  payment  of  income^ ^ 
— or  delay  pending  controversy  as  to  the  will.^^ 

An  election  may  be  revoked  for  mistake^^  or  rescinded  in 
equity.""^  An  election  to  have  the  dower  is  a  relinquishment 
only  of  the  widow's  share  of  a  devise  to  her  for  a  home  for 
herself  and  her  infant  children^^  or  of  an  implied  gift  of  the 
surplus  to  her  in  a  direction  to  make  payments  to  her  for 
maintenance  of  daughters.^"  It  will  not  discharge  a  direc- 
tion to  pay  income  to  lier  as  guardian  of  testator's  chikP^ — 
or  to  apply  it  to  the  expenses  of  the  land  devised  to  her.^® 

14  Case  295.  27  Case  743. 

15  Case  1133.  28  Case  2099. 

16  Case  899.  29  Case  140. 

17  Case  158.  30  Case  72. 

18  Case  562.  31  Case  301. 

19  Case  754.  32  Case  1133. 

20  Cases  1436,  1999.  33  Case  292. 

21  Case  1133.  34  Case  2130. 

22  Case  1133.  35  Case  473. 

23  Case  562.  36  Case  1568. 

24  Case  1436.  37  Case  1546a. 

25  Cases  2010,  2119.  38  Case  763. 

26  Cases  295,  473.  39  Case  763. 
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The  election  to  receive  dower  wijl  accelerate  a  remainder  by 
the  rejection  of  a  life  estate  devised.^^  The  election  to  take 
under  the  will  will  enhance  the  residuary  shares  by  their 
proportionate  shares  of  the  dower  relinquished.^^ 

30.  DESCENT  1 —  Statutes — Issue — Adopted    Children  —  After- boni 
Children 

By  the  constitution  of  1776  descent  to  heirs  had  been  pre- 
served in  case  of  suicide.  And  all  forfeiture  of  estate  for 
criminal  conviction  is  now  prohibited  by  the  Acts  of  1796 
and  1898  and  bills  of  attainder  are  prohibited  by  the  con- 
stitution of  181:-1.^  Descent  from  aliens  was  provided  for 
by  Act  of  1835 — and  to  aliens  by  Act  of  1845.  Descent 
from  idiots  and  lunatics  was  provided  for  by  Act  of  1820. 

In  1780  the  common  law  rule  of  descent  was  changed  as  to 
issue  of  the  decedent,  and  since  then  all  children  and  the 
issue  of  deceased  children  take  together  as  heirs,  the  song 
taking  two  shares  and  the  daughters  one  share  each  by  the 
Act  of  1780.  By  Acts  of  1816  and  1817  sons  and  daugh- 
ters now  take  in  equal  shares  and  in  the  Act  of  1817  post- 
humous children  are  expressly  included.  These  statutes  do 
not,  however,  apply  to  estates  in  trust  which  descend  as  at 
common  law^ — nor,  until  changed  bv  Act  of  1820,  to  estates 
tail.-* 

Advancements  made  in  land  are  reckoned  against  shares 
descended  to  issue  by  the  Acts  of  1780  and  1817. 

Adopted  children  take  by  descent  both  from  their  adopting 
and  their  natural  parents,  since  1877 — exce]>t  as  to  property 
limited  to  the  heirs  of  the  body  oi  the  adopting  parent  or 
coming  to  him  from  collateral  next  of  kin  by  representation. 
In  like  manner  adoj)ting  parents  take  by  descent  from  their 
adopted  children.  And  adopted  and  lawful  children  have 
equal  rights  of  descent  inter  se.  But  if  the  adopting  parent 
is  dead  his  next  of  kin  and  not  those  of  the  adopted  child 
take  by  descent  from  the  adopted  child  who  dies  without 
issue. 

Children  born  after  making  of  will  take  a  share  as  in  intes- 
tacy, by  Act  of  1824,  unless  excluded  or  provided  for.^  The 
share  is  subject  to  the  widow^s  dower^  and  is  made  up  by  pro 

40  Case  763.       '  3  Cases  243.  725,  1698,  1957. 

41  Case  1030.  4  Cases  48,  141,  156. 

1  See  Index  Descent.  5  See  Index  After-horn  Child. 

2  See  Index  Attainder.  6  Case  1030. 
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rata  contribution  by  all  devisees  and  legatees^ — and  they  are 
subrogated  to  the  dower  right  in  the  child's  share,  if  other 
provision  is  made  for  the  widow.^  Testamentary  provision 
for  unborn  children  may  be  in  general  terms.^  Posthumous 
children  take  a  share  as  in  intestacy,  unless  expressly  pro- 
vided for  or  excluded  by  the  will  by  Act  of  1799.^^ 

31.  DESCENT  11 — Statutes — Collaterals. 

In  default  of  issue  land  passes  by  descent  to  the  brothers 
and  sisters  of  the  decedent.  These  took,  the  brothers  two 
shares  and  the  sisters  one  share,  by  the  Act  of  1780 — but 
since  1816  in  equal  shares — the  issue  of  a  deceased  brother 
or  sister  taking  the  parent's  share  by  all  of  these  statutes. 
The  whole  blood  take  to  the  exclusion  of  the  half  blood  under 
statutes  of  1780,  1816,  1817  and  1838.  The  half  blood  took 
like  the  whole  blood  in  unequal  shares  by  the  Act  of  1780  and 
in  equal  shares  by  the  Acts  of  1816,  1817  and  1838  above 
cited — ^by  the  Acts  of  1780  and  1816,  in  default  of  brothers 
and  sisters  of  the  whole  blood  and  their  issue — and  by  the 
Act  of  1817,  in  default  of  the  fathei— and  by  the  Act  of  1838, 
of  father  and  mother  capable  of  inheriting.  By  the  Acts  of 
1817  and  1838  the  issue  of  deceased  brothers  and  sisters  of 
the  half  blood  take  their  parent's  share.  The  half  blood  are, 
however,  excluded  if  not  of  the  blood  of  the  ancestor  from 
whom  the  land  came  by  descent  or  devise  by  Act  of  1816,  or 
by  descent,  devise  or  gift  by  Acts  of  1817  and  1838  and  the 
later  Act  of  1894.  Under  the  Act  of  1780  the  want  of  blood 
of  the  ancestor  did  not  work  their  exclusion.^^  Illegitimate 
children  who  are  legitimized  by  the  law  of  their  foreign  dom- 
icil  take  with  other  brothers  and  sisters.^ ^ 

In  default  of  issue  and  brothers  and  sisters  and  their  issue 
land  passes  by  descent  to  the  decedent's  father,  unless  the 
inheritance  came  from  the  mother,  by  the  Act  of  1817. 

In  default  of  issue  and  brothers  and  sisters  and  their  issue 
and  of  the  father,  the  descent  goes  to  the  mother  for  life  with 
remainder  at  her  death  as  though  she  had  not  survived  the 
decedent,  by  Act  of  1838.  The  mother  takes  also  from  her 
0T\m  illegitimate  child  by  Acts  of  1877  -and  1905  and  her 

7  Cases  1247,  1890.  11  See  Index  Dpf^cent. 

8  Case  1030.  12  Cases  117,  1329,  overruling 

9  Cases  589,  2148.  in  effect  22  and  30. 
10  See  Index  Posthumous  Cliil-  13  Case  858. 

dren. 
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heirs  in  her  stead  on  her  death  before  snch  child,  by  the  Act 
of  1905. 

Beyond  issue  and  brothers  and  sisters  and  their  issue  there 
was  no  statutory  provision  until  1817.  In  that  year  provis- 
ion was  made  for  descent  in  default  of  issue  and  brc-ithers  and 
sisters  and  their  issue  and  of  a  father  capable  of  inheriting 
to  all  collaterals  in  equal  degree.  In  1838  this  was  changed 
to  next  heirs  of  equal  degree  in  default  of  issue,  brothers  or 
sisters  of  whole  or  half  blood  or  their  issue,  or  any  parent 
capable  of  inheriting  and  re-enacted  in  189-1 — whether,  since 
1905,  of  the  whole  or  the  half  blood;  but  excluding  in  all  of 
these  acts  heirs  who  were  not  of  the  blood  of  the  ancestor 
from  whom  the  land  came,  and  by  Act  of  1905  although  the 
blood  of  the  ancestor  was  more  remote. 

In  default  of  other  heirs  the  surviving  husband  or  wife 
now  takes  by  descent,  since  1894,  where  the  land  has  not 
escheated  to  the  state. 

It  is  also  now  provided  that  prima  facie  proof  of  title  by 
descent  may  be  made  and  recorded  in  the  Orphans'  Court  by 
Act  of  1880. 

32.  DESCENT  1 — Wlio  Take.     Escheat. 

In  ascertaining  who  are  the  next  heirs  among  collaterals, 
degrees  are  reckoned  by  the  rules  of  the  civil  law.^  As 
nearest  of  kin  a  great  uncle  and  a  first  cousin  take  equal 
ranlv^ — and  first  cousins  exclude  children  of  a  deceased 
cousin^ — and  surviving  uacles  exclude  children  of  a  deceased 
uncle*^ — and  half  blood  brothers  and  sisters  exclude  uncles 
and  aunts.^  The  issue  of  a  deceased  brother  include  his  chil- 
dren and  the  issue  of  deceased  children.^  A  grandmother 
has  no  right  to  inherit  as  a  collateral  under  the  statute.^ 

Wliole  blood  excludes  half  blood — but  half  blood  collaterals, 
taking  in  default  of  whole  blood,  take  under  the  Act  of  1780 
irrespective  of  the  blood  of  the  ancestor.^  Under  the  Acts  of 
1816  and  1817  half  blood  are  excluded  if  not  of  the  blood  of 
the  ancestor,  but  if  of  that  blood,  the  nearest  of  blood  take 
though  not  the  nearest  of  the  blood  of  the  ancestor.^ °  The 
rule  as  to  blood  of  the  ancestor  does  not  apply  to  a  decedent 

1  See  Index  Descent.  6  Case  98. 

2  Cases    276,    753,    overruling  7  Case  17. 

769.  8  Cases  276,  276a. 

3  Cases  1848,  1848a.  9  Case  1329,  overruling  in  ef- 

4  Case  753.  feet  22,  30. 

5  Case  1944.  10  Case  1781a. 
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■who  took  originally  by  devise  but  through  subsequent  convey- 
ances held  at  the  time  of  his  death  as  grantee  of  a  third 
party.^^  .  And  illegitimate  children  legitimized  by  the  law 
of  their  foreign  domicil  take  from  one  another  as  brothers 
and  sisters  of  the  whole  blood,^^ 

Before  the  Act  of  1820  the  eldest  son  took  an  estate  tail  as 
heir  of  the  body.^^  And  since  that  act  trust  estates  still 
descend  as  at  common  law.^^ 

Heirs  taking  on  failure  of  a  contingent  remainder  limited 
after  an  estate  tail  are  ascertained  by  tlie  law  in  force  at  the 
time  of  testator's  death. ^^ 

In  default  of  heirs  the  title  vests  at  the  decedent's  death  by 
escheat  in  the  state^^ — %vhich  may  transfer^''' — or  release-^ ^ — its 
title.  Proceedings  to  escheat  land  are  in  Chancery  by  Act 
of  1828 — and  by  Act  of  188G  claims  may  be  presented 
against  the  proceeds  of  sale.^® 

Lands  may  pass  by  descent  from  aliens  by  the  Act  of  1835 
—and  to  aliens  by  the  Act  of  1845.2<^ 

33.  DESCENT  1 — What  Passes, 

The  heir  takes  by  descent  subject  to  the  debts  of  the  ances- 
tor^— and  subject  to  the  execution  of  a  testamentary  power 
of  sale^ — or  a  direction  to  sell'* — or  to  a  testamentary  trust, 
for  which  the  tiiistee  had  failed^ — or  to  a  charge  of  legacy. 
He  takes  as  land  a  statutory  right  of  re-survey^ — or  an  ease- 
ment limited  to  decedent  without  words  of  inheritance''' — or 
a  reversion  after  a  lease^ — or  an  estate  which  is  contingent  as 
to  event  but  not  as  to  the  person^ — 'or  land  which  was  con- 
veyed to  a  trustee  for  decedent  in  pa^anent  of  a  legacy  to 
him^° — 01'  land  which  the  decedent  held  subject  to  an  agi'ee- 
ment  of  sale  and  the  proceeds  of  the  sale.^^ 

11  Case  1469.  2  Cases  1596,  1596a,  2231. 

12  Case  858.  3  Case  232. 

13  Cases  48,  141,  156.  4  Cases  691,  865. 

14  Cases  243,  725,  1696,  1857.  5  Case  823. 

15  Cases  240,  240a.  6  Case  141. 

16  Cases  195,  195a.  7  Case  1493. 

17  Case  236.  8  Case  1279. 

18  Case  211.  9  Case  199. 

19  See  Index  Escheat.  10  Case  748. 

20  See  Index  Aliens.  11  Case  257. 
1  See  Index  Descent. 
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Chapter  3.      AD3ITNISTRATION  AND  PROBATE. 

34.  Appointment  of  Administrator— jurisdiction — appeal. 

35.  who  may  be  appointed. 

36.  Legal  Capacity  to  Make  a  Will. 

37.  Pei'sonal  Capacity:    sound  mind — undue  influence — fraud. 

38.  Who  May  Take  by  Will:    aliens — societies — corporations. 

39.  perpetuity — charity. 

40.  What  May  Be  Devised — after-acquired  land — expectant  estates. 

41.  Wills — written  or  nuncupative. 

42.  execution  and  attestation — publication. 

43.  cancellation  and  alteration. 

44.  revocation — ademption — after-born  children. 

45.  Probate  of  Wills — effect  as  evidence. 

46.  probate  procedure. 

47.  procedure  on  caveat. 

48.  revocation  and  appeal. 

49.  Letters  Testamentary — guardian — trustee. 

50.  Letters  of  Administration — foreign  letters — appeal. 

51.  Revocation  of  Letters — removal  of  trustee. 

52.  Appointment    of    Successor — de    bonis    non — substituted    ad- 

ministrator. 

53.  Administration  Bond. 

34. .  APPOIXTMENT      OF      ADlVnNISTRATOR  1  —  Jurisdiction  — 
Appeal. 

Ill  case  of  intestacy  an  administrator  is  appointed  under 
the  Act  of  1784  and  later  statutes  by  the  ordinary  or  by  the 
Orphans'  Court  or  surrogate  of  the  proper  county,  the  juris- 
diction of  the  surrogate  being  confined  to  undisputed  cases, 
and  that  of  the  Orphans'  Court  to  cases  where  a  dispute 
arises.  This  authority  extended  to  the  case  of  an  intestate 
dying  in  New  Jersey  without  leaving  next  of  kin  entitled  to 
the  appointment.  Since  1838,  the  surrogate's  jurisdiction 
has  extended  to  non-residents,  if  administration  was  neces- 
sary or  desirable,  and  if,  since  1874,  the  non-resident  left 
personal  property  in  the  county.  In  the  case  of  intestates 
generally,  such  appointment  is  to  be  made  on  the  estate  of  a 
non-resident  on  60  days'  default  in  application  by  the  foreign 
representative,  since  1871 — or  on  the  application  of  the  for- 
eign representative,  since  1880.  As  to  intestates  leaving  no 
next  of  kin,  the  jurisdiction  has  been  continuous  in  the  or- 
dinary, and  with  a  break  between  1885  and  1890  in  the  sur- 
rogate, and  in  the  Orphans'  Court  up  to  the  repealer  of  1905. 
Tlie  appointment  was  originally  to  be  made  only  after  50 

1  See  Index  Administrator. 
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days'  default  in  aiDplication  for  administration  by  next  of  kin 
— since  1S98,  after  40  days. 

In  case  of  presumption  of  death,  provision  is  made  for 
administration  on  the  estate  of  a  resident,  since  1885  by  the 
ordinaiy  or  Oi-phans'  Court,  and  since  1898  by  the  surrogate 
— and  on  the  estate  of  a  non-resident  leaving  personal  prop- 
erty in  the  state,  since  1885  by  the  ordinary,  since  1898  by 
the  surrogate,  and  from  1885  to  1898  by  the  Orphans'  Court. 

By  the  revision  of  1874,  repealed  in  1905,  the  same  powers 
are  vested  in  the  ordinary  as  in  the  surrogate  and  in  the 
Orphans'  Court. 

Jurisdiction  is  prima  facie  in  the  domicil  of  the  decedent^ 
— but  may  be  conferred  by  local  assets^ — especially  in  the  case 
of  a  non-resident.^ 

On  the  other  hand,  it  cannot  be  implied  in  the  Orphans' 
Cburt  (in  1901)  as  to  the  estate  of  a  non-resident  from  the 
statutory  powers  given  in  the  case  of  a  resident  decedent.^ 
It  is  exhausted  by  the  probate  of  a  will,  although  the  will  is 
invalid*^ — and  it  cannot  be  exercised  pending  appeal  from  its 
OAvn  revocation  of  other  letters.''' 

Appeal  lay  from  appointment  by  the  surrogate  to  the  Pre- 
rogative Court  by  Act  of  1784  until  1856.  It  now  lies  to  the 
Orphans'  Court. 

From  the  Orplians'  Court  appeal  lies  to  the  Prerogative 
Court  by  Act  of  1784— and  from  the  Prerogative  Court  to 
the  Court  of  Errors  and  Appeals,  by  Act  of  1869.® 

The  bond  required  on  appointment  of  administrator^ — 
and  the  effect  of  letters  when  granted^"  are  considered  in  a 
later  part  of  this  work. 

35.  APPOINTMENT   OF   AD]\nNISTRATOR  1 — AAlio   May   be   Ap- 
pointed. 

By  the  Act  of  1795  the  widow  and  next  of  kin  of  the  de- 
cedent are  entitled  to  the  administration — reserving  the  right 
of  the  husband  to  administer  on  the  estate  of  his  deceased 
wife — and  on  their  refusal  any  proper  person  may  be  ap- 
pointed. So,  if  the  decedent  dying  in  jSTew  Jersey,  leaves  no 
next  of  kin,  by  Act  of  1784  repealed  in  1905.  So,  by  the 
surrogate,  if  the  decedent  leaves  no  next  of  kin  in  iSTew  Jer- 

2  Case  1491.  7  Case  1100. 

3  Case  658.  8  See  Index  Appeal 

4  Case  966.  9  See  Index  Bond. 

5  Case  1212.  10  See  Index  Letters. 

6  Case  790a.  1  See  Index  Administrator. 
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sey,  by  Act  of  1894  repealed  in  1905 — and  by  tbe  ordinary, 
after  40  days'  default  in  application,  since  1898.  r- 

A  married  woman  may  be  appointed  by  Act  of  1898. 

Corporations  of  a  certain  character  may  be  appointed,  viz : 
safe  deposit  and  tmst  companies  organized  before  1899, 
by  Act  of  1886 — trust  companies  by  Act  of  1899 — if  a  spe- 
cial fund  is  set  apart  for  the  purpose  by  Act  of  1903 — and 
religious,  educational  or  benevolent  corporations  bv  the  Act 
of  1899.2 

Under  the  statute  the  widow  is  preferred  although  she  may 
have  been  separated  from  the  decedent  and  reputed  to  be  in- 
continent.^ And  the  Orphans'  Court  cannot  pass  on  the  alle- 
gation that  a  widow's  release  was  obtained  by  fraud."*  But 
the  husband's  right  of  administration  does  not  extend  to  per- 
sonal property  held  in  trust  for  the  wife  with  limitation  over 
to  her  children.^ 

If  there  is  no  widow  the  next  of  kin  is  preferred^  and 
must  be  appointed. ''^  Moral  fitness  will  be  considered  among 
next  of  kin.^  A  son  will  b©  preferred  to  a  daughter^ — and 
an  illegitimate  married  daughter  to  a  non-resident  brother.^*^ 
If  the  next  of  kin  is  an  infant  his  guardian  will  be  ap- 
pointed.^^ 

The  statutory  nile  of  preference  does  not  apply  to  an  ad- 
ministrator pendente  lite.^^ 

A  stranger  may  be  appointed  on  the  waiver  of  the  next  of 
kin^^ — or.  by  their  supposed  consent^  ^ — or  on  their  nomina- 
tion^^— or  their  unanimous  nomination.^®  But  the  next  of 
kin  have  no  power  to  nominate  the  appointee^ ''^ — or  to  assign 
their  right. -^^ 

After  revocation  of  letters  the  original  appointee  may  be 
reappointed.^^ 

2  See  Index  Corpoi-ations.  11  Case  1005. 

3  Case  2182.  12  Case  563. 

4  Case  1186.  13  Case  2136. 

6  Case  1538.  14  Cases  1100,  2183. 

6  Case  864.  15  Case  950. 

7  Case  950.  16  Case  2050. 

8  Case  950.  17  Cases  1542.  2136. 

9  Case  1100.  18  Case  2050. 
10  Case  2181.  19  Case  339. 
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36.  legal  capacity  to  3lvke  a  will. 

By  the  Act  of  1795  all  persons  have  power  to  make  wills 
of  personal  property  ''as  heretofore."^  An  infant  under  the 
age  of  twenty-one  years  has  not  power  to  make  a  devise  of 
land  or  of  an  estate  pur  auter  vie  by  the  Act  of  1795 — and  no 
power  to  make  a  Avill  of  personal  property  by  the  Act  of 
1850.-  A  father,  who  is  imder  the  age  of  twenty-one,  may, 
however,  by  will,  appoint  a  guardian  for  his  infant  child  by 
Act  of  1795.3 

A  married  woman  could  not  devise  her  lands  or  an  estate 
pur  auter  vie  by  the  Act  of  1795— but  by  the  Act  of  1864 
power  was  given  to  her  to  make  a  will  subject  to  her  husband's 
rights  in  her  real  and  personal  property — and  by  Act  of 
1874,  subject  to  his  rights  in  her  real  property  only.'*  At 
common  law  she  had  no  power  to  devise  land.^  And  the 
Act  of  1864  gave  her  no  right  to  cut  off  the  husband's  dis- 
tributive right  to  her  personal  property^ — notwithstanding 
his  desertion  or  adultery."^  She  received  full  capacity  by 
the  Act  of  1874  to  devise  both  real  and  personal  property.^ 
But  she  cannot  cut  off  the  husband's  right  of  curtesy  even 
with  his  ^vritten  consent.^  Under  the  Act  of  1864  she 
might  cut  off  her  husband's  right  to  distribution  of  her  per- 
sonal property  by  his  consent^^ — but  such  consent  might  be  re- 
voked at  any  time  before  probate,^ ^  unless  founded  upon  a 
valuable  consideration.^ ^  On  the  other  hand,  his  right  to  ad- 
minister on  her  personalty  is  not  cut  off  by  a  general  residu- 
ary clause  "subject  to  the  legal  rights  of  my  husband  should 
he  survive  me."^^ 

By  the  Act  of  1875  (corrected  in  1876)  a  married  woman 
living  separate  from  her  husband  imder  a  decree  rendered  on 
her  application — ^and  by  Act  of  1896  a  married  woman  living 
separate  from  her  husband  for  seven  years  and  acting  by 
direction  of  the  chancellor — may  make  a  will  as  if  sole,  except 
as  to  property  received  from  him.^^ 

Under  the  Act  of  1864  a  married  woman  might  execute 
a  power  of  appointment  by  will  although  she  could  not  de- 
vise lands. ^^ 

1  See  Index  Wills.  8  Case  1586. 

2  See  Index  Infant.  9  Case  903a. 

3  See  Index_  Age  of  Testator        10  Case  797. 

— Guardian.  11  Case  674. 

4  See  Index  Married  Women.  12  Case  2078. 

5  Case  674.  13  Case  1441. 

6  Cases  1084,  2134.  14  See  Index  Married  Women. 

7  Case  790.  15  Case  351. 

J 
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37.    PERSONAL    CAPACITY  1 — Sound    Mind — Undue    Influence — 
Fraud. 

By  the  Act  of  1795  no  person  of  '^'^non-sane  mind  or  mem- 
ory" can  make  a  will  of  land  or  of  an  estate  pur  anter  vie. 
Mental  capacity  must  exist  at  the  time  of  executing  the  will 
— and  is  the  same  for  real  and  personal  property.  The  ele- 
ments constituting  it  have  l>een  often  considered  and  stated 
in  ISTew  Jersey  cases  with  little  or  no  variation — as  also  the 
effect  of  old  age,  nearness  of  death,  physical  infirmities,  bad 
habits,  temporary  aberration,  forgetfulness,  eccentricity, 
prejudice  and  delusion.  The  presumption  of  law  is  in  favor 
of  the  testator's  capacity.  The  evidence  bearing  upon  it  is 
discussed  in  many  of  the  cases. 

Even  habitual  drunkenness  raises  no  presumption  of  inca- 
pacity.- But  by  the  Act  of  1853  the  land  of  a  habitual 
dmnkard  passes  as  in  intestacy,  if  he  has  made  no  will  except 
during  the  existence  of  a  statutory  inquisition.^ 

Delusion  does  not  affect  testamentary  capacity  unless  it 
affects  the  wilP  or  the  persons  entitled  to  claim  as  next  of 
kin  in  case  of  intestacy.^  The  distinction  between  mistake 
and  delusion  is  discussed  at  some  length  in  a  recent  case.^ 

Undue  influence  to  defeat  a  will  must  have  destroyed  the 
free  agency  of  the  testator.  The  physical  and  mental  con- 
dition of  the  testator,  his  age  and  circmustances  and  the  char- 
acter of  his  will,  as  well  as  the  conduct,  relation  and  oppor- 
tunity of  the  party  who  is  charged  with  undue  influence,  are 
all  to  be  considered  in  determining  this  question — the  pre- 
sumption being  in  favor  of  the  testator's  free  agency  as  well 
as  of  his  capacity.''' 

Fraud,  to  defeat  a  will,  must  be  clearly  proved  or  neces- 
sarily inferred — the  question  being  generally  whether  the 
facts  proved  constitute  a  fraud  upon  the  testator.* 

The  declarations  of  the  testator  are  in  general  admissible 
as  evidence  of  his  mental  capacity  but  not  as  evidence  of  un- 
due influence  or  fraud. ^ 

1  See  Index  Capacity.  6  Case  1051. 

2  Case  1116.  7  See  Index  Undue  Influence. 

3  See  Index  Drunhenness.  8  See  Index  Fraud. 

4  Case  866.  9  See    Index    Declaration    of 

5  Case  664.  Testator. 
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38.  WHO  MAY  TAKE  BY  WHilj — AUens — SocieUes — Corporations. 

An  alien  may  take  by  devise  by  the  Act  of  1845.^ 

An  unincorporated  society  cannot  take  a  devise  or  bequest 
except  for  charity,^  but  the  gift  need  not  be  expressly  for 
charity  if  made  to  a  charitable  society^ — or  to  a  religious 
society.^ 

Corporations^  in  general  are  expressly  authorized  to  take 
by  devise  or  bequest  by  the  Act  of  1874 — foreign  charities 
by  the  Act  of  1883 — and  foreign  corporations,  by  the  Acts 
of  1896  and  1902 — alien  enemies  being  excepted  by  the  Act 
of  1896  and  foreign  municipal  corporations  being  excepted 
by  the  Act  of  1903.  By  others  acts  statutory  authority  was 
given  to  corporations  of  a  particular  class  or  character,  in 
many  cases  with  a  limit  as  to  the  amount — ^e.  g.,  schools  and 
colleges  since  1799,  religious  societies  since  1799,  benevo- 
lent and  charitable  associations  since  1844,  cemetery  asso- 
ciations since  1851,  hospitals  and  asylums  since  1877,  mon- 
ument associations  since  1878,  libraries  and  lyceums  since 
1879,  municipal  corporations,  for  library,  since  1905. 

Such  company  may  be  incorporated  between  the  making 
of  the  will  and  the  testator's  death, ^  And  the  power  of  a 
corporation  to  receive  can  only  be  questioned  by  the  state. '^ 
The  Cemeteiy  Act  has  been  held  to  be  valid^ — but  not  to 
cover  a  gift  to  executors  for  cemetery  repairs,  &e.^ 

39.  WHO  MAY  TAKE  BY  WTLLi — Perpetuity — Charity. 

The  common  law  as  to  perpetuity  prevails  in  Xew  Jersey 
— and  has  been  applied  to  gifts  limited  after  an  indefinite 
failure  of  issue — and  to  trusts  other  than  charitable  for  the 
life  of  a  corporation — or  for  an  indefinite  future  period. 
But  it  does  not  apply  to  a  charitable  gift.^ 

Charitable  gifts  form  an  exception  to  the  rule  against 
perpetuities  and  to  the  rules  requiring  certainty  in  the  desig- 
nation of  the  donee  or  trustee  and  of  the  purpose  of  the  gift. 
The  character  of  the  gift  may  be  implied  from  the  character 
of  the  society  to  which  it  is  given.  And  gifts  for  the  relief 
of  the  poor  and  the  sick — for  education — and  for  religion 
have  been  held  in  Kew  Jersey  to  be  charitable — but  not  gifts 

1  See  Index  Aliens.  6  Case  449. 

2  Case  1018.  7  Case  2125. 

3  Case  12.56.  8  Case  977. 

4  Case  989.  9  Cases  974,  1232. 

5  See  Index  Corporations.  1  See  Index  Perpetuity. 
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for  benevolent  purposes  only — or  for  benevolent  or  charitable 
purposes.^ 

Tliere  are  no  superstitions  uses  in  this  state.^ 

40.  AVHAT  ]MAY  BE   DEVISED — After-acquired   Land — Expectant 

Estates. 

Real  and  personal  property  pass  in  general  by  will  under 
the  Wills  Act,  and  special  provision  is  made  by  Act  of  1851 
for  the  devise  of  after-acquired  land.^  At  common  law 
neither  the  after-acquired  land  passes  by  devise- — nor  the 
testator's  interest  in  a  subsequent  unperformed  contract  for 
the  purchase  of  land  by  him.^ 

An  estate  in  lands  held  pur  auter  vie  must  be  devised  as 
real  property  or  in  default  of  such  devise  is  distributable  as 
personal  property.^ 

Expectant  and  contingent  estates  may  be  devised  by  the 
Act  of  1851,  where  the  contingency  relates  to  the  event  and 
not  to  the  persons.^ 

On  the  other  hand,  a  right  of  entry  for  condition  broken 
is  devisable  by  the  Conveyance  Act  of  1851,  but  not  by  the 
Wills  Act  of  1851.6 

41.  WT:IjLS — Written  or  Nmicupative. 

Nuncupative  wills^  are  regulated  by  the  Act  of  1795. 
They  must  be  made  during  the  decedent's  last  sickness  and 
must  be  committed  to  writing  within  six  days  and  proved  by 
three  competent  witnesses  who  were  present  at  the  making. 
A  written  will  prepared  for  execution  but  not  executed  is  not 
a  nuncupative  will.^ 

Soldiers'  and  sailors'  will  mav  still  be  executed  "as  hereto- 
fore," by  the  Act  of  179 5.^ 

Other  wills  must  be  executed  in  writing — devises  of  land 
by  Act  of  1713— and  all  mils,  by  Act  of  1850.  Until  1850 
wills  of  personal  property  were,  by  the  Act  of  1795,  to  be 
executed  "as  heretofore."* 

2  See  Index  CharUalJe  Gifts.  5  See   Index    Contingent   Es- 

3  See      Index      Superstitious  tates. 

Use.  6  See  Index  Devise. 

1  See     Index    After-acquired         1  See      Index      Nuncupative 

Land.  Wills. 

2  Case  407.  2  Cases  940.  1594. 

3  Case  441.  3  See      Index      Nuncupative 

4  See  Index  Auter  Vie.  Wills. 

4  See  Index  Wills. 
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Tlie  fonn  is  not  fixed  by  law  or  statute — a  mere  letter  is 
sufficient  if  properly  attested  and  published.^  But,  not  so, 
a  mere  agreement  to  take  effect  on  decedent's  deatli^ — or  a 
deed  reserving  a  life  estate  in  the  gi-antor.'^  On  the  other 
hand,  a  will  intended  as  such  but  improperly  executed  will 
not  be  maintained  and  enforced  as  a  declaration  of  trust* 
The  form  of  language  used  is  considered  more  fully  with 
the  subject  of  construction.^  A  memorandum  to  be  made 
after  the  will  has  no  testamentary  force  unless  it  is  executed 
like  a  will.io 

42,  WILLS — Execution  and  Attestation — Publication. 

The  Avill  must  also  be  signed  by  the  testator — and  this  may 
be  done  with  the  assistance  of  another,  but  is  not  satisfied 
by  the  testator's  acknowledgment  of  the  signature  of 
another.^ 

And  the  testator  must  sign  the  will  with  knowledge  of  its 
contents  and  Avith  the  knowledge  that  it  is  his  will.^ 

Publication  by  the  testator  is  also  requisite  to  a  devise  of 
real  property  since  1Y13 — and  as  to  all  wills  by  Act  of  1850. 
Specific  words  are  not  necessary  but  the  intention  must  be 
expressed  and  in  the  presence  of  the  subscribing  witnesses.^ 
A  will  may  be  republished  by  a  codicil  expressly  confirming 
the  original  will.* 

The  execution  of  the  will  must  be  attested  by  the  signature 
of  two  competent  witnesses — before  1850  three  witnesses. 
The  witnesses  must  be  present  at  the  same  time — must  both 
subscribe  in  the  presence  of  the  testator — and  after  testato^r — • 
and  at  testator's  request.  The  testator's  signature  must  be 
in  their  presence.  And  they  must  be  legally  competent — 
but  will  not  be  disqualified  by  a  devise  or  legacy  to  them, 
the  devise  or  legacy  being  void  by  statute.  Due  attestation 
is  proved  prima  facie  by  an  attestation  clause  reciting  the 
necessary  facts — ^but  such  clause  is  not  essential  to  a  valid 
attestation.^ 

5  Case  367.  1  See  Index  Signature. 

6  Cases  268,  1350.  2  See    Index    Knowledge    of 

7  Case  1268.  Contents. 

8  Case  1404.  3  See  Index  Puhlication. 

9  See  Index  Construction  of  4  Case  1616. 

Wills.  5  See  Index  Attestation. 

10  Case  1363. 
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43.  cancellation  and  alteration  of  wills.l 

By  Act  of  1795  a  will  may  be  cancelled  by  biTrning,  can- 
celling, tearing'  or  obliterating  by  the  testator  or  in  liis  pres- 
ence by  his  direction — e.  g.,  by  tearing  off  the  seal — or  draw- 
ing a  line  through  a  legacy — ^but  not  by  delivery  to  a  third 
person  Avith  direction  to  cancel  it.  If  it  is  not  found  the  pre- 
sumption is  in  favor  of  cancellation  rather  than  loss — even 
though  testator  had  said  shortly  before  his  death  that  it  was 
in  his  desk.  If  found  cancelled  among  his  papers,  the  pre- 
sumption is  that  it  was  by  the  testator's  act. 

An  alteration  is  presumed  to  have  been  made  after  the 
execution  of  the  will,  but  it  may  be  shown  to  have  been  made 
before.^ 

44.  REVOCATION  OF  WELLS  1 — Ademption — After-born  ChilcTi-en. 

A  written  will  may  be  revoked  only  by  a  written  revoca- 
tion executed  in  the  presence  of  witnesses  like  a  will.  A 
nuncupative  will  may  be  revoked  verbally  only  if  the  revoca- 
tion is  committed  to  writing,  approved  by  the  testator  and 
proved  by  three  witnesses.  A  revocation  of  all  former  wills 
includes  codicils  also. 

Particular  provisions  of  a  will  may  be  revoked  by  incon- 
sistent provisions  in  a  codicil.  This  is  true,  although  the 
codicil  may  contain  an  incorrect  statement  of  the  reason  for 
the  change.  But  if  a  mistake  in  the  codicil  is  in  the  number 
of  the  paragi'aph  of  the  Avill  referred  to,  the  mistake  must 
appear  in  the  codicil  itself. 

Revocation  may  be  implied  from  change  of  circumstances 
such  as  sale  of  the  land  devised — or  of  part  of  the  land  de- 
vised subject  to  a  mortgage  covering  the  whole.  It  will  not, 
however,  be  revoked  by  the  subsequent  marriage  of  the  testa- 
trix. And  the  testamentary  execution  of  a  power  of  appoint- 
ment will  not  be  revoked  by  the  testator's  breach  of  trust  in 
his  investment  of  the  fund  which  was  subject  to  appointment. 

The  revocation  of  a  AA'ill,  in  general,  revives  a  will  that 
was  revoked  by  it — unless  the  former  will  is  lost  and  its  con- 
tents cannot  be  proved. 

In  like  manner  a  legacy  may  be  revoked  by  ademption — 
such  as  receiving  payment  of  the  debt  bequeathed — or  making 

1  See   Index    Cancellation   of  1  See    Index    Revocation    of 

Will.  '  Wills. 

2  Case  1211. 
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a  subsequent  provision  bj  gift  or  settlement  in  lieu  of  the 
legacy.^ 

Bj  the  Act  of  1824  the  birth  of  a  child  after  the  making 
of  the  will  revokes  the  will  if  there  was  no  issue  at  the  time 
of  the  making  of  the  will  and  if  no  provision  is  made  for 
it — if  there  are  other  children,  it  is  a  revocation  pro  tanto 
and  the  after-born  child  takes  an  intestate  share  of  the  prop- 
erty, to  which  legatees  and  devisees  under  the  will  contribute 
pro  rata.  And  thej  are  entitled  to  be  subrogated  to  the 
dower  right  attaching  to  such  child's  share  and  barred  as  to 
the  widow  by  her  election  to  take  under  the  will.  Revoca- 
tion by  birth  of  issue  will  not,  however,  defeat  a  general  trust 
or  power  to  sell  in  the  executors. 

The  provision  for  after-born  children,  excluding  the  statute 
from  taking  effect,  may  be  in  general  terms.^ 

45.  PROBATE  OF  WILLS  1 — ^Effect  as  Evidence. 

The  Act  of  1Y13  provided  for  the  probate  of  wills  and 
made  the  will  so  proved  and  recorded  sufficient  to  devise 
lands  and  the  record  admissible  and  sufficient  evidence  of  the 
devise — and  this  was  extended  in  1Y99  to  transcripts  from 
the  Prerogative  Court — and  in  1820  to  transcripts  from  the 
surrogate's  office— and  in  1869  to  the  surrogate's  record  of 
probate  and  letters  from  the  Prerogative  Court.  In  1872 
the  probate  was  made  conclusive  evidence  after  seven  years 
of  the  due  execution  of  the  will  of  a  resident  testator  as  to 
real  property  devised  by  it.  In  1874  the  statute  provided 
for  record  of  a  will  and  letters  in  other  counties  as  evidence 
of  title  by  devise,  the  Act  of  1898  requiring  the  probate  to  he 
recorded  also.^ 

Such  probate  is  prima  facie  evidence  in  an  ejectment  suit^ 
— but  not  a  decree  refusing  probate.* 

The  probate  is  conclusive  evidence  in  Chancery  until  it  is 
set  aside  on  appeal.^  In  like  manner,  the  surrogate's  pro- 
bate of  a  foreign  will  is  conclusive  on  the  Prerogative  Court 
until  set  aside  by  appeal.^ 

Provision  has  been  made  since  1713  for  the  proof  of  for- 
eign wills — at  first  by  certified  copy  from  the  foreign  cotirt 

2  See    Index    Ademption    of  3  Case  348. 

Legacy.  4  Case  123. 

3  See  Index  After-horn  Child.  .5  Case  790a. 

1  See  Index  Prohate.  6  Case  410. 

2  See  Index  Record  of  Will. 
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of  deposit  or  probate — in  1866,  as  to  lands  devised,  by  record 
of  copy  of  will  proved  in  other  state  or  country — and  in  1882, 
as  to  conveyance  by  executor  under  will.  In  1825  provision 
was  made  for  recording  foreign  wills,  probate  and  letters  by 
order  of  the  ordinary  or  surrogate  and  letters  o.  t.  a.  issued 
in  New  Jersey  in  case  of  the  renunciation  or  death  of  the 
foreign  executor— and  since  1828  for  issue  of  letters  testa- 
mentary in  ISTew  Jersey  on  recording  the  foTeign  probate.'^ 
But  these  statutes  did  not  apply  to  the  foreign  probate  of 
the  will  of  a  resident  of  ISTew  Jersey,^  and  simply  provided 
a  means  of  evidence  without  changing  the  effect  of  the  will.^ 

The  different  probate  jurisdictions  have  been  considered 
already.'"^ 

The  probate  of  a  lost  will  is  within  the  jurisdiction  of  the 
Court  of  Chancery,^^ 

46.  PROBATE  PROCEDURE.l 

By  Act  of  1820  a  wdll  is  not  to  be  probated  until  ten  days 
after  testator's  death.  By  the  Orphans'  Court  rule  appli- 
cation for  probate  must  be  made  by  written  petition.  With- 
out such  application  the  surrogate  may  refuse  to  receive  the 
will,  but  if  the  will  is  received  for  probate  citations  must  be 
issued  by  him.-  The  application  may  be  withdra\^m  even 
after  citations  have  been  issued,  if  they  were  made  returnable 
at  a  day  already  passed.^  Since  1846  application  to  the 
Prerogative  Court  for  probate  must  show  that  no  caveat  has 
been  filed  in  the  county  of  the  decedent's  residence  and  that 
notice  has  been  given  to  "all  persons  conceimed."  This  re^- 
quirement  applies  also  to  foreign  wills.^ 

The  Act  of  1797  raises  the  presumption  of  the  death  of 
any  person  after  seven  years'  absence — the  death  being  pre- 
sumed to  have  been  at  the  end  of  the  seven  years.^ 

Probate  by  witness,  in  default  of  caveat  or  formal  cita- 
tions, has  been  said  to  be  a  probate  in  common  form  as  distin- 
guished from  solemn  form.®  And  the  Prerogative  Court  has 
assmned  jurisdiction  to  review  its  probate  in  common  form 

7  See    Index    Foreign     Will,  2  Case  1140. 

Prohate  and  Letters.  3  Case  1171. 

8  Case  343.  4  Case  518. 

9  Case  388.  5  See  Index  Death,  Presump- 

10  See  sections  3-16   (supra).  tion  of. 

11  See  Index  Lost  Will  6  Cases  939,  1210. 
1  See  Index  Prolate. 
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and  to  make  probate  in  solemn  form  on  apjjlication  of  next 
of  kin.''^ 

Tlie  Act  of  1824  provides  for  the  examination  of  non-resi- 
dent subscribing  witnesses  by  commission.^ 

Evidence  in  the  Prerogative  Court  may  be  taken  before  the 
surrogate  or  a  master  in  Chancery  by  rule  of  court — in  the 
Orphans'  Court,  before  the  surrogate  (by  Act  of  1846),  mas- 
ter in  Chancery  (by  Act  of  1874)  or  deputy  surrogate^  and 
affidavits  for  use  before  the  surrogate  or  Orphans'  Court  may 
be  taken  by  the  surrogate  (since  1840)  or  deputy  surrogate 
(since  1898)  or  for  use  before  the  suii'Ogate  by  a  master  in 
Chancery  (since  1863).^'^ 

The  execution  of  the  will  may  be  proved  by  one  subscrib- 
ing witness^  ^  even  when  the  other  witness  fails  to  remem- 
ber^ ^  or  where  he  has  himself  at  an  earlier  time  failed  to 
remember,^ ^  especially  where  he  is  corroborated  by  the  attes- 
tation clause.^*  The  attestation  clause  will  control  the  recol- 
lection of  a  witness  which  is  in  conflict  with  the  other  witness 
and  with  his  own  probate  affidavit.^  ^  And  in  the  absence  of 
any  recollection  of  either  witness  the  attestation  clause  may 
be  corroborated  by  a  bystander^^  on  proof  of  the  signature 
of  the  witness^''' — and  is  itself  prima  facie  evidence  of  the 
facts  stated  in  it,^^  e.  g.,  of  the  presence  of  the  testator^^  and 
of  the  witnesses,^''  of  the  signatures  in  their  presence^^  and 
of  the  publication  by  the  testator.^^  The  facts  of  signature, 
presence  of  testator  and  witnesses  and  publication  must  be 
proved — and  knowledge  of  contents  of  the  will  implied  or  in 
sus])icious  cases  proved.^^ 

The  production  of  the  will  may  be  compelled  by  citation 
notwithstanding  any  claim  of  attorney's  lien  by  the  party  in 
possession. ^^ 

7  Cases  696,  966,  966a.  16  Case  1459. 

8  See  Index  Probate.  17  Case  968. 

9  See  Index  Evidence.  18  Cases  348,  669,  811,  993. 

10  See  Index  Oaths  and  AM-        19  Case  1533. 

davits.  20  Case  736. 

11  Case  119.  21  Case  758. 

12  Case  1616.  22  Cases  993,  1824. 

13  Case  1041.  23  See  Index  Evidence. 

14  Case  968.  24  Cases  1288,  1288a. 

15  Case  2188. 
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47.  procedure  ox  caveat.l 

The  Act  of  1784  provided  for  procedure  on  caveat  by  sur- 
rogate's citation  returnable  to  the  Orphans'  Court.  Mere 
relationship  to  a  beneficiary  is  not,  however,  sufficient  interest 
to  support  a  caveat.^  And  a  non-resident  caveator  claiming 
as  legatee  of  an  earlier  will  should  prove  his  standing  bj  pro- 
pounding that  will.3  The  citation  should  include  the  d^ 
cedent's  heirs  at  law"*  and  next  of  kin.^ 

A  caveat  may  be  withdra^Mi  before  the  Orphans'  Court  has 
taken  action  upon  it,®  but  not  after."  And  the  withdrawal 
may  be  sufficient  consideration  for  a  promise  by  the  residuary 
legatee.^  ISTo  relief  can  be  given,  however,'  in  equity  for 
fraud  of  third  parties  in  obtaining  such  withdrawal.*^ 

In  1874  provision  was  made  for  certification  by  the  Or- 
phans' Court  into  the  Circuit  Court  for  trial  by  jury,  the 
record  being  returned  toi  the  Orphans'  Court  for  its  decree. 
The  verdict  of  the  jury  in  such  case  was  made  conclusive  of 
the  facts  submitted  by  Act  of  1892,  subject  to  be  set  aside  as 
in  other  cases. 

The  act  providing  for  such  certification  has  been  held  to 
be  constitutional.^'^  Procedure  under  it  is  discretionaiy  with 
the  Orphans'  Court^^  and  will  not  be  allow^ed  after  the  testi- 
mony is  closedi2_gj-^j  -^.g  ^-efusal  is  not  subject  to  appeal.^^ 
The  certification  is  not  rendered  invalid  by  miscitation  of 
the  statute.^-*  The  trial  must  be  in  the  Circuit  Court  and 
not  in  the  Common  Pleas^^— and  exceptions  on  motion  for  a 
new  trial  must  be  made  in  the  Circuit  Court  and  not  in  the 
Orphans'  Court.'"'  The  verdict  is  not  conclusive  on  the  Pre- 
rogative Court  but  is  subject  to  review  by  appeal.^"^ 

48.  PROBATE — Revocation  and  Appeal.l 

An  appeal  ran  from  the  surrogate's  probate  to  the  Prerog- 
ative Court  by  Act  of  1784— and  now  lies  to  the  Orijhans' 
Court  by  Ihe  Act  of  1855,  the  time  being  shortened  to  three 
montlis  for  residents  and  six  months  for  non-residents  by 

1  See  Index  Probate.  10  Case  2123a. 

2  Case  866a.  11  Case  1201. 

3  Case  670.  12  Case  1484. 

4  Cases  1140,  2096.  13  Case  1987. 

5  Case  1140.  14  Case  1272. 

6  Case  1618.  1.5  Case  400. 

7  Cases  946,  1777.  16  Case  2123. 

8  Case  498.  17  Cases  1864,  1864a. 

9  Case  1737.  1  See  Index  Appeal. 
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the  Act  of  1874.  And  any  question  arising  on  snch  appeal 
may  be  certified  by  the  Orphans'  Conrt  to  the  Circuit  Court 
for  its  opinion  by  the  Act  of  1888.  Even  a  premature  pro- 
bate by  the  surrogate  can  be  reviewed  by  the  Orphans'  Court 
in  no  other  way.^  And  this  is  true,  in  general,  of  all  pro- 
bates by  the  surrogate.^  Appeal  is  the  only  method  for  re- 
view of  the  probate  of  a  married  woman's  will.^  And  a  pro- 
bate decree  cannot  be  set  aside  by  the  Court  of  Chancery 
pending  an  appeal  from  the  surrogate.^ 

Appeal  lies  from  Orphans'  Court  probate  to  the  Preroga- 
tive Court  by  Act  of  1784 — and  carries  with  it  the  Circuit 
Court  verdict  on  a  case  certified  to  it  by  the  Orphans'  Court® 
— but  not  the  discretionary  ruling  of  the  Circuit  Court  on 
motion  for  a  new  trial.''^  On  such  appeal  the  Prerogative 
Court  retries  the  issue®  and  may  take  new^  or  additional^  ° 
evidence. 

Appeal  lies  from  the  probate  decree  of  the  Prerogative 
Court  by  Act  of  1869  to  the  Court  of  Errors  and  Appeals, 
and  this  act  has  been  held  to  be  constitutional.^^  The  Pre- 
rogative Court  has,  however,  exercised  the  right  to  review  its 
own  probate  in  common  form  by  a  probate  in  solemn  form  on 
its  o^^rn.  motion^ 2 — or  on  the  application  of  next  of  kin^^ — 
but  it  has  been  questioned  whether  such  review  is  a  matter  of 
right. -^^ 

An  appeal  from  probate  can  be  taken  only  by  a  "party 
aggrieved."  Heirs  and  next  of  kin  omitted  from  the  citation 
on  a  caveat  are  such  parties.^  ^ 

Appeal  must  also  be  taken  within  the  time  fixed  by  statute. 

The  appeal  suspends  the  effect  of  the  probate  decree  (e.  g., 
as  superseding  letters  issued  pendente  lite).^® 

49.  LETTERS  TESTAMENTARY  1 — Guardian — Trustee. 

The  testator  may  by  his  will  appoint  as  executor  a  mar- 
ried woman  by  Act  of  1898^— or  a  corporation.^  He  may 
name   a   debtor   as   executor  without   thereby   releasing  the 

2  Case  2115.  11  Case  1590. 

3  Cases  939,  1210.  12  Cases  966,  966a. 

4  Case  790a.  13  Case  696. 

5  Case  1170.  14  Case  1210. 

6  Cases  1272,  1864,  1864a.  15  Case  1140. 

7  Case  1987.  16  Case  1620. 

8  Case  1910.  1  See  Index  Letters. 

9  Cases  812,  1695.  2  See  El— sec.  142. 

10  Cases  694,  901,  1864.  3  See  Index  Corporations. 
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debt."  He  may  make  the  appointment  conditional  on  the 
executor  reaching  the  age  of  twenty-one  years  before  testator's 
death. -^ 

The  form  of  letters  is  now  prescribed  by  statute  and  letters 
issued  by  the  surrogate  are  to  have  the  same  effect  as  those 
issued  by  the  ordinary  and  letters  issued  by  the  ordinary  are 
now  to  be  filed  and  recorded  with  the  surrogate.  Letters 
may  be  issued  to  each  co-executor,  although  only  one  was 
named  in  the  probate  decree  and  letters  were  originally  issued 
to  him  alone.*'  The  executor's  authority  is  derived  from  the 
will  and  not  from  the  probate." 

An  executor  named  in  the  will  may  file  his  written  renun- 
ciation with  the  surrogate^ — but  a  renunciation  will  not  be 
implied  from  his  filing  a  caveat  against  the  probate.*^  On 
the  other  hand,  the  Court  of  Chancery  will  not  aid  the  party 
to  a  corrupt  agreement  to  pay  for  such  renunciation  by  enjoin- 
ing an  action  on  it  and  decreeing  the  recovery  of  part  pay- 
ment already  made.-'*' 

A  testamentary  guardian^  ^  may  be  appointed  by  the  father 
or  by  the  mother  by  Act  of  1874  if  she  is  a  widow  and  the 
father  has  made  no  appointment.  Before  this  act  she  had  no 
such  power.^2  gy  ^jjg  ^^^  ^f  1871  n^g  consent  of  the  mother 
is  necessary  to  a  testamentary  appointment  by  the  father. 
The  g-uardian  may  be  a  married  woman  by  Act  of  1898— or 
a  corporation.  The  testamentary  guardian  is  paramount  in 
authority  to  the  mother  as  guardian  by  nature^ ^ — but  his 
authority  as  to  the  custody  of  the  infant  is  made  by  the  Act 
of  1884  subject  to  the  control  of  the  court.  An  appoint- 
ment as  g-uardian  will  not  be  implied  from  a  testamentary 
direction  that  the  executors  give  the  infant  a  good  education 
and  support.^*  The  form  of  letters  of  guardianship  is  now 
prescril>ed  by  the  statute.^ ^ 

On  the  renunciation  of  a  testamentary  trustee^*'  the  Or- 
phans' Court  may  appoint  a  trustee  by  Act  of  1823.  But 
the  renunciation  of  the  trustee  does  not  enlarge  tlie  interest 
of  the  cestui  que  trust.^'^     In  like  manner  the  court  may 

4  Case  6.  12  Case  2210. 

5  Case  819.  1,3  Case  326. 

6  Case  342.  14  Case  326. 

7  Case  1092.  _     _  15  See  Index  Letters. 

8  See  Index  Renunciation.  16  See  Index  Trusts  and  Triis- 

9  Case  342.  tees. 

10  Cases  1782,  1782a.  17  Case  381. 

11  See  Index  Guardian. 
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appoint  in  defanlt  of  a  sufficient  appointment  in  tlie  will — 
and  the  appointee  may  be  a  married  woman  or  a  corporation 
or  persons  to  he  incorporated  or  the  cestui  que  trust.  And 
the  testator  may  designate  a  foreign  corporation  if  no  unau- 
thorized business  is  required  to  be  done  in  the  state  of  New 
Jersey.  ^^ 

50.    LETTERS    OF    ADMINISTRATION — FOREIGN    LETTERS — 
APPEAL. 

Tbe  appointment  of  administrator  has  been  already  con- 
sidered.^ The  form  of  letters  is  now  provided  for  by 
statute.^ 

Letters  of  administration  cannot  be  questioned  collater- 
ally.^ They  relate  back  to  the  decedent's  death  as  against  a 
distraining  landlord.^ 

They  cannot  be  proved  by  parol. ^ 

Foreign  letters  testamentary  and  letters  of  administration 
and  guardianship  might  by  Act  of  1825,  repealed  in  1828,  be 
filed  and  recorded-  in  New  Jersey  by  order  of  the  court  and 
have  the  same  force  as  if  granted  in  New  Jersey.  By  Acts 
of  1828  and  1891  letters  testamentary  are  issued  in  New  Jer- 
sey on  filing  and.  recording  of  the  foreign  probate.  And 
actions  may  be  brought  in  New  Jersey  by  foreign  executors 
and  administrators  on  filing  a  copy  of  the  foreign  letters  by 
Act  of  1879 — and  this  may  be  done  at  any  time  before  final 
hearing.®  Provision  is  also'  made  for  transfer  of  funds  by 
order  of  the  court  to  a  foreign  guardian  or  trustee.''' 

A  foreign  executor  may  vote  on  stock  in  New  Jersey  under 
authority  of  the  foreign  letters^  and  a  foreign  administrator 
may  recover  payment  from  a  foreign  life  insurance  company 
of  a  policy  on  the  life  of  a  deceased  resident  of  New  Jersey.^ 
But  a  foreign  administrator  cannot  make  sale  of  land  in  New 
Jersey  and  the  Otphans'  Court  cannot  confirm  such  sale.^® 
And  in  general  a  foreia^i  administrator  cannot  release  a  claim 
for  the  death  of  a  resident  decedent  on  which  an  action  has 
been  brought  in  New  Jersey  by  a  local  administrator.^^  Nor 
will  foreign  letters  prevent  the  appointment  of  an  adminis- 

18  Case  117.3.  7  See    Index    Foreign     Will, 

1  See  sections  34,  35,  supra.  <&c. 

2  See  Index  Letters.  8  Case  390. 

3  Cases  491,  636,  731.  9  Case  484. 

4  Case  1344.  10  Case  1271. 

5  Case  77.  11  Case  1491. 

6  Case  1168. 
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trator  in  ISTow  Jersey  for  the  purpose  of  such,  suit^^ — nor  the 
appointment  of  an  administrator  ad  litem  generally.^^ 

Appeal^'*  lies  fix>m  the  granting  of  letters  from  the  surro- 
gate to  the  Orphans'  Court  by  Act  of  1855 — from  the  Or- 
phans' Court  to  the  Prerogative  Court  by  the  Act  of  1784— 
and  from  the  Prerogative  Court  to  the  Court  of  Errors  and 
Appeals  by  the  Act  of  1869.  There  was  formerly  an  appeal 
from  the  surrogate  to  the  Prerogative  Court — but  no  such 
appeal  lies  to  the  Prerogative  Court  since  the  Act  of  1855^^ 
— nor  before  that  act  and  since  1T84,  by  certiorari  to  the 
Orphans'  Court.^^  And  no  appeal  to  the  Orphans'  Court  is 
given  by  the  Act  of  1855  from  the  grant  of  letters  on  a  for- 
eign will^'^ — nor  in  general  from  the  appointment  of  an  ad- 
ministrator pendente  lite.-^^ 

51.  REVOCATTON  OF  LETTERS  1 — Removal  of  Trustee. 

Letters  testamentary  may  be  revoked  for  refusal  to  give 
bond  when  required,  by  Act  of  1828 — for  refusal  to  give  bond 
on  order  for  sale  of  land,  by  Act  of  1823 — for  default  in  fil- 
ing inventory  when  cited,  by  Act  of  1871 — for  failure  to  ac- 
count as  directed  by  court,  by  Act  of  1855,  or  when  cited,  by 
Act  of  1856 — for  failure  to  furnish  required  secunty  on  mar- 
riage of  executrix,  by  Act  of  1816 — or  to  co-executor,  when 
required,  by  Act  of  1855 — for  removal  from  state  or  non-resi- 
dence and  neglect  or  refusal  to  act,  by  Act  of  1849 — for  em- 
bezzlement, waste  or  abuse  of  tiiist,  by  Act  of  1874 — ^for  men- 
tal incapacity,  by  Act  of  1893. 

An  executor  may  be  removed  for  misconduct  in  office- — 
for  misconduct  as  president  of  a  corporation  whose  shares 
he  held  as  executor^ — for  fraud  in  procuring  the  transfer  of 
a  legacy  to  himself^ — for  devastavit  although  the  estate  suf- 
fered no  loss^ — and  although  he  had  furnished  further  secur- 
ity when  ordered.^  But  he  cannot  be  removed  for  the  pur- 
chase of  government  bonds  at  a  premium,  or  for  the  transfer 
of  his  individual  property  (in  absence  of  proof  of  insecurity), 
or  for  any  matter  not  alleged  in  the  petition  for  his  removal.''' 

12  Case  1491.  1  See    Index    Revocation    of 

13  Case  1304.  Letters. 

14  See  Index  Appeal.  2  Case  1715. 

15  Case  1048.  3  Case  1014. 

16  Case  166.  4  Case  1826. 

17  Case  263.  5  Case  515. 

18  Cases  563,  563a.  6  Case  1778. 

7  Case  1909. 
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Letters  of  administration  may  be  revoked  for  refusal  to 
give  bond  when  reqiiired,  by  Act  of  1784 — for  refusal  to  give 
bond  on  order  for  sale  of  land,  by  Act  of  1823 — for  default 
in  filing  inventor)'-  when  cited,  by  Act  of  1871 — for  failure  to 
account  as  directed  by  court,  by  Act  of  1855,  or  when  cited, 
by  Act  of  1856 — for  failure  to  furnish  required  security  on 
marriage  of  administratrix,  by  Act  of  1854 — or  to  co-admin- 
istrator when  required,  by  Act  of  1855 — for  removal  from 
state  or  non-residence  and  neglect  or  refusal  to  act,  by  Act 
of  1838 — for  embezzlement,  waste  or  abuse  of  trust,  by  Act 
of  1784 — for  mental  incapacity,  by  Act  of  1893. 

But  letters  of  administration  cannot  be  revoked  pending 
an  appeal  from  the  original  appointment.^  And  the  revoca- 
tion of  letters  is  itself  subject  to  appeal.^ 

Letters  of  guardianship  may  be  revoked  for  refusal  to 
give  bond  when  required,  by  Act  of  1820 — for  default  in 
filing  inventoiy  Avhen  cited,  by  Act  of  1855 — for  failure  to 
account  as  directed  by  court,  by  Act  of  1855,  or  when  cited, 
by  Act  of  1856 — for  failure  toi  furnish  required  security  on 
marriage  of  female  gnardian,  by  Act  of  1846 — or  to  co-guar- 
dian when  required,  by  Act  of  1855 — for  removal  from  state 
or  non-residence  and  neglect  or  refusal  to  act,  by  Act  of 
1893 — for  embezzlement,  waste  or  abuse  of  trust,  by  Act  of 
1820 — for  mental  incapacity,  by  Act  of  1893. 

Letters  may  be  revoked  by  the  ordinary  or  by  the  Orphans' 
Court — but  not  by  the  Court  of  Chancery.^ *^ 

A  testamentary  trustee  may  be  removed  by  the  Court  of 
Chancery — leaving  his  authority  as  executor  untouched.^  ^ 
And  he  may  be  removed  by  the  Orphans'  Court  for  failure 
to  account  as  required  by  the  court,  by  Act  of  1855,  or  when 
cited,  by  Act  of  1856 — for  failure  to  furnish  required  security 
on  expected  insolvency  or  default  in  inventory  or  account,  by 
Act  of  1846 — or  on  the  marriage  of  a  female  trustee,  by  Act 
of  1855 — for  embezzlement,  waste  or  breach  of  trust,  by  Act 
of  1874 — or  by  the  ordinary  or  OTphans'  Court  for  reraova] 
from  state  and  neglect  or  refusal  to  act  or  non-residence,  by 
Act  of  1893— and  for  mental  incapacity,  by  Act  of  1893.^^  ' 

8  Case  1100.  11  Case  912. 

9  Case  339.  12  See  Index  Removal  of  Trus- 
10  Cases  825,  912,  1949.  tee. 
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52.  APPOINTMEXT   OF    SUCCESSOU— <le   bonis   non— Substituted 
Administrator. 

The  ordinaiy  or  Orphans'  Court  maj  ai>point  a  testamen- 
tary trustee  on  the  removal  of  his  predecessor,  bj  the  Act  of 
1874.^  Or  such  trustee  may  be  appointed  by  the  Court  of 
Chancery. - 

In  case  of  the  removal  of  an  executor,  letters  c.  t.  a.^  are 
issued  to  his  successor.  Sucli  appointment  is  made  by  the 
surrogate  on  the  death  of  the  sole  surviving  executor,  by  Act 
of  1868,  in  default  of  administration  by  the  executor  of  the 
ecxecutoi— and  by  Act  of  1897,  instead  of  such  administra- 
tion. Before  1897  the  executor  of  an  executor  succeeded 
to  the  original  testator's  estate."*  By  Act  of  1901,  the 
appointment  may  be  made  by  the  surrogate  or  ordinary. 
The  surrogate  may  also  appoint  an  administrator  c.  t.  a.  on 
the  removal  of  the  executor  for  failure  to  give  security  on 
sale  of  land,  by  the  Act  of  1823.  The  Orphans'  Court 'may 
appoint  an  administrator  c.  t.  a.  on  removal  of  the  executor 
for  non-residence  or  neglect  to  act,  by  Act  of  1849— for  fail- 
•  ure  to  give  security  when  required,  by  Act  of  1828— for  fail- 
ure to  account,  by  Act  of  1856— or  to  file  inventoiy,  by  Act 
of  1874— and  on  his  removal  as  incapacitated,  by  Act  of 
1893— or  on  his  removal  for  any  cause,  by  Act  of  1874. 

For  administration  c.  t.  a.  the  widow  or  next  of  kin  is  pre- 
ferred,^ by  Act  of  1795  on  renunciation  of  the  executor  and 
on  their  refusal,  some  proper  pei-son- and  by  Act  of  1898, 
the  nominee  of  an  applying  creditor  of  a  non-resident  de- 
cedent may  be  appointed  after  default  for  sixty  days  in  other 
application.  The  residuary  legatee  and  his  personal  repre- 
sentatives are  preferred  for  letters  c.  t.  a.  to  the  next  of  kii\^— 
and  if  the  residuary  legatee  is  a  corporation,  it  may  select  the 
person  to  be  appointed.^ 

An  administrator  d.  b.  n.'^  was  appointed  by  the  Orphans' 
Court  on  the  removal  of  the  administrator  for  want  of  re- 
quired security,  by  Act  of  1784— for  want  of  security  re- 
quired on  marriage  of  the  administratrix,  by  Act  of  1854— 
for  default  in  account,  by  Act  of  1856— or  in  inventory,  by 
Act  of  1874 — for  want  of  further  security  when  required,  by 

1  Cases   253,    255,    1739;    and  4  Case  636. 

see     Index     Removal     of  5  Cases  736,  1096. 

Trustee.  6  Case  736. 

2  Case  1219.  7  See     Index     Administrator 

3  See     Index     Administrator  De  Bonis  Non. 

Cum  Testamento  Annexo. 
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Act  of  1S59 — for  negligence,  non-residence  or  incapacity,  by 
Act  of  1893— for  any  cause,  by  Act  of  1874. 

An  administrator  d.  b.  n.  was  appointed  by  the  surrogate 
on  tlie  removal  of  tbe  administrator  for  want  of  required 
security  on  sale  of  land,  by  Act  of  1823 — or  for  any  cause,  by 
Act  of  18Y4 — and  on  the  estate  of  a  non-resident  on  the  death 
or  incapacity  of  the  administrator,  by  Act  of  1845. 

An  administrator  d.  b.  n.  was  appointed  by  the  ordinary  on 
the  death  or  incapacity  of  the  administrator  of  a  non-resident 
decedent,  by  Act  of  1845 — and  generally,  on  the  removal  of 
an  administrator  for  any  cause,  by  Act  of  1874. 

ISTo  administration  d.  b.  n.  was,  however,  necessary  after 
the  lapse  of  more  than  twenty  years,  all  debts  being  presumed 
to  be  paid.^  The  rule  as  to  persons  preferred  for  appoint- 
ment is  the  same  as  in  the  original  administration.^ 

By  the  Act  of  1901  the  office  of  administrator  d.  b.  n.  was 
abolished  and  a  substituted  administrator  was  provided  for.^*^ 

The  Orphans'  Court  may  appoint  a  guardian  on  removal  of 
the  predecessor  for  failure  i/y  give  security  as  required,  by 
Act  of  1820,  And  the  ordinary  or  Orphans'  Ct)urt  may 
appoint  such  successor  on  removal  of  the  guardian  for  any 
cause,  by  the  Act  of  1874." 

53.  ADMINISTRATION  BOND.l 

By  the  Act  of  1795  an  administration  bond  was  required 
from  all  administrators,  except  from  a  husband  administer- 
ing on  the  estate  of  his  wife.  This  exception  was  removed 
by  the  Act  of  1856.  Other  statutes  have  required  bond  from 
the  administrator  of  a  non-resident  decedent,  by  Act  of  1839 
— from  an  administratrix  on  her  marriage,  by  Act  of  1854 — 
and  from  an  administrator,  generally,  by  way  of  further 
security,  by  Act  of  1784 — from  an  administrator  for  sale  of 
land  by  order  of  Orphans'  Court  for  debts,  by  Act  of  1823 — 
and  from  a  new  appointee  on  removal  of  the  original  admin- 
istrator for  want  of  such  bond,  by  Act  of  1846.  Bond  is 
required  from  a  substituted  administrator,  by  Act  of  1901.^ 
So,  an  administrator  c.  t.  a.  is  required  to  give  bond  on  his 
appointment  on  the  removal  of  an  executor,  by  Act  of  1849 

8  Case  1690.  11  See    Index    Revocation    of 

9  Case  864.  Letters. 

10  See  Index  Substituted  Ad-  1  See  Index  Bond.^ 

ministrator.  2  See  Index  Substituted  Ad- 

ministrator. 
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or  on  the  execution  of  a  testamentary  power  of  sale,  by  Act 
of  1839. 

In  like  manner,  a  non-resident  executor  is  required  to  give 
bond,  unless  exonerated  by  the  will,  by  Act  of  1880 — and  a 
non-resident  executor  under  probate  of  a  foreign  will,  by  Act 
of  1828.  By  the  early  Proprietary  Laws  of  1676  and  1681, 
every  executor  was  required  to  give  bond  on  the  issue  of  let- 
ters testamentary.  Bond  may  be  required  from  an  executor 
for  the  security  of  a  co-executor  or  of  a  minor's  estate  in  case 
of  danger  of  waste,  by  the  Act  of  1784: — or  for  security  gen- 
erally in  such  case  of  danger,  by  Act  of  1870.  So,  a  bond 
may  be  required  from  an  executrix  on  her  marriage,  by  Act 
of  1874 — and  for  protection  of  a  minor's  estate  in  such  case, 
by  the  Act  of  1784. 

A  bond  is  also  required  from  a  guardian  on  letters  of  guar- 
dianship to  protect  the  minor's  estate  or  for  further  security, 
by  the  Act  of  1784 — or  upon  her  marriage,  by  the  Act  of 
1854 — or  for  the  security  of  a  co-guardian,  by  the  Act  of 
1820 — or  from  a  testamentary  guardian,  by  Act  of  1799 — 
and  from  a  foreign  guardian  on  transfer  of  funds,  by  Act 
of  1847. 

An  administration  bond  is  also  required  from  a  trustee 
having  the  care  of  a  minoi-^s  estate,  by  Act  of  1784 — or  for 
the  security  of  a  co-trustee,  by  Act  of  1855 — or  of  a  surety, 
by  Act  of  1860 — or,  generally,  upon  an  appointment  on  the 
death  or  renunciation  of  the  testamentary  trustee,  by  Act  of 
1872 — and  from  a  foreign  trustee,  on  transfer  of  funds,  by 
Act  of  1872.  And  further  seciu'ity  may  be  required  from 
a  female  trustee  on  her  man-iage,  by  Act  of  1874. 

By  the  Act  of  1892  provision  was  made  for  deposit  of 
securities  and  proportionate  reduction  in  amount  of  bond — 
and  by  the  Act  of  1894,  the  expense  of  procuring  bond  is 
allowed  in  the  account  of  administration  expenses.  Certain 
corporations  on  taking  letters  are  exempted  by  statute  from 
giving  bond  and  may  act  as  one  surety  instead  of  the  required 
two  on  bonds  given  for  others.^  By  the  Act  of  1898  a  hus- 
band may  be  surety  on  his  wife's  bond. 

A  bond  is  required  for  surplus  money  in  foreclosure  com- 
ing to  the  administrator's  hands  as  for  proceeds  of  sale  of 
land.*  It  may  be  required  from  an  executor  for  negli- 
gence,^ which  falls  short  of  fraud. ^     And  the  Court  of  Chan- 

3  See  Index  Corporation.  6  Case  1875. 

4  Case  743.  6  Case  604. 
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eery  may  require  security  from  an  executor  as  testamentary- 
trustee.'^ 

Failure  to  require  bond  of  an  executrix  on  her  marriage 
is  no  bar  to  the  further  prosecution  of  a  suit  by  her  as  execu- 
trix^— and  on  the  other  hand,  the  giving  of  further  security 
by  an  executor  when  required  is  no  bar  to  the  continuance  of 
proceedings  against  him  for  removal.^ 

The  administration  bond  is  payable  to  the  ordinary  and 
individual  names  are  treated  as  surplusage.  ^^  And  recov- 
ery may  be  had  in  the  name  of  the  nominal  obligee's  suc- 
cessor in  office. -^^  The  amount  of  the  bond  need  only  cover 
assets  where  the  letters  are  gi*anted,  leaving  foreign  assets  to 
be  covered  by  the  ancillary  letters.  ^^  The  amount  of  the 
bond  of  an  administrator  pendente  lite  is  not  regulated  by 
statute,  but  is  in  the  discretion  of  the  court  and  not  subject 
to  appeal.-'^ 

The  breach  of  the  administration  bond,  its  enforcement  by 
suit  and  the  form  of  discharge  of  principal  and  surety  from 
further  liability  are  considered,  with  other  remedies  and 
releases,  in  a  later  part  of  this  work. 

7  Case  604.  11  Case  2. 

8  Case  1998.  12  Case  714. 

9  Case  1778.  13  Cases  563,  563a. 
10  Case  130. 
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Chapter   4.      CONSTRUCTION   OF  WHiLS. 

54.  General  rules. 

55.  Uncertainty — qualification. 

56.  Cross-references — implied  gifts. 

57.  Description  of  beneficiary. 

58.  Beneficiaries,  when  ascertained — survivors. 

59.  Substitution  of  beneficiaries — lapse. 

60.  Description  of  property  devised. 

61.  Description  of  property  bequeathed. 

62.  Legacies. 

63.  Fee  simple — absolute  gift. 

64.  Estate  tail — failure  of  issue — Shelley's  Case. 

65.  Life  estate — occupancy,  etc. — executory  devise. 

66.  Joint  tenancy.  i 

67.  Estate  qualified  by  condition — charge. 

68.  Trusts — parol  trusts. 

69.  Vesting. 

70.  Direction  of  will. 

71.  Testamentary  powers. 

72.  Parol  evidence. 

54.   CONSTRUCTION  OF  YITLL  1 — General  Rules. 

A  will  speaks,  in  general,  from  the  testator's  death ;"  and 
this  was  once  the  statutory  rule  by  the  Act  of  1850,  repealed 
in  1851.^  If  so  intended,  it  will  speak  from  the  time  when 
it  was  made.*  But  even  such  words  as  "that  I  now  own" 
may  be  construed  to  include  adjoining  property  subsequently 
acquired.^  Such  words  as  "wife,"  "widow,"  "husband,"  may 
refer  to  the  person  then  living*^ — or  living  at  the  death  of  the 
other.'^ 

Intestacy  is  not  favored,^  and  the  testator  is  presumed  to 
have  intended  to  dispose  of  his  entire  estate.^ 

The  whole  will  is  to  be  construed  together,^*^  and,  if  pos- 
sible, sustained  as  a  whole.^^  But  in  case  of  conflict  the 
later  provisions  control  the  earlier.^^  If  the  intention  is 
clear  the  inconsistent  provisions  are  rejected^^  and  the  domi- 
nant jmrpose  regarded  and  followed^'* — e.  g.,  where  there  is 

1  See   Index   Construction   of  8  Cases  259.  1080. 

Wm.  9  Case  231. 

2  Cases  2103,  2163.  10  Case  1609. 

3  See  Index   Wills.  11  Cases  157,  158. 

4  Case  1819.  12  Cases  462,  1613,  2175. 

5  Cases  259,  350.  13  Case  917. 

6  Cases  990,  2103.  14  Case  1080. 

7  Case  2143. 
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a  devise  in  trust  followed  by  a  devise  of  the  "use  and  occu- 
pancy" to  the  cestui  que  trust.^^  The  repugnancy  may  be  in 
the  estate  given — as  in  a  remainder  over  after  an  implied 
estate  in  fee.^^  Or  it  may  be  merely  apparent — as  in  a  gen- 
eral bequest  of  the  personal  property  following  a  bequest  of 
specific  personalty-^" — or  a  gift  of  the  residue  to  be  divided 
equally  among  the  children  and  a  previous  direction  to  invest 
it  for  the  Avife  for  life.^^ 

Equality  is  favored  subject  to  the  express  language  used/^ 
but  inequality  is  immaterial,  if  intended  by  the  testator.^'' 

The  intention  of  the  testator  governs  the  construction  of 
the  wilP^ — ^but  a  supposed  intention  Avill  not  control  plain 
language,^^  such  as  to  supply  a  possible  omission. ^^  The 
plain  meaning  of  the  words  governs,  though  the  provision 
may  be  unreasonable.^^  Plain  language  cannot  be  varied  by 
evidence  as  to  testator's  understanding,^^  or  circumstances,^^ 
or  proof  of  other  memoranda  made  by  the  testator.^'^  It 
cannot  be  changed  by  superadding  a  trust^^ — or  supplying 
an  omission^^ — or  excluding  a  legatee  named^^ — or  other- 
wise.^^ The  testator's  intention  cannot  control  the  interpre- 
tation of  his  words  under  the  rule  in  Shelley's  Oase.^^ 

The  testator  is  presumed  to  have  intended  to  follow  gen- 
eral rules,  if  they  do  not  conflict  with  his  clear  intention.^^ 

In  general,  words  are  construed  in  their  common  mean- 
ing^'* — and  technical  words  in  their  technical  sense^^ — and 
legal  phrases  in  their  established  legal  meaning^^ — and  the 
same  word  in  the  same  sense  throughout  the  instruments'^ 
if  not  qualified  by  different  phrases  showing  a  different  mean- 
ing.s^  But  where  different  words  were  used  in  succeeding 
clauses,  as  where  the  testator  "devises"  specific  land  and  in 
the  succeeding  clause  "gives"  the  residuary  real  and  personal 
property  and  authorizes  a  sale  of  the  lands  "not  devised" 

15  Case  1330.  27  Case  361. 

16  Cases  213,  2233.  28  Cases  1860,  1860a. 

17  Case  1128.  29  Case  341. 

18  Case  934.  30  Case  1419. 

19  Case  705.  31  See  Index  Parol  Evidence. 

20  Case  1910.  32  Case  462. 

21  Case  141.  33  Cases  899,  909. 

22  Cases  663,  781a.  34  Case  976. 

23  Case  1269.  35  Case  1207. 

24  Case  548.  36  Case  462. 

25  Case  1270.  37  Case  1190. 

26  Case  361.  38  Case  2184. 


Construction  of  Wills.  59 

(which  the  purposes  of  the  will  plainly  require)  the  nar- 
rower meaning  was  applied  to  the  word  "give,"  restricting  it 
to  the  personal  property.^^  So,  where  the  testator  owned 
only  an  undivided  share  of  the  property  devised,  the  gen- 
eral words  of  devise  are  necessarily  confined  to  the  testator's 
interest  in  the  property.*'^ 

The  constructions  of  particular  words  and  phrases  in  wills 
are  very  numerous  and  are  often  confined  by  their  nature  to 
the  specific  case  before  the  court.^^ 

55.  CONSTRUCTION  OF  WILL  1 — Uncertainty — QuaUfication, 

To  render  a  testamentary  provision  void  for  imcertainty, 
it  must  be  incapable  of  construction.^  This  is  the  case  where 
the  will  relates  to  intentions  to  be  made  known  to  the  execu- 
tor^— or  a  trust  to  execute  such  charge  and  instruction  "as  I 
may  have  explained  to  him."^  So,  too,  a  gift  for  "charita- 
ble or  other  purposes"^ — or  to  promote  "the  religious,  moral 
and  social  welfare  of  the  people"^ — or  to  purchase  Christ- 
mas presents  for  Sunday  school  scholars  generally.''' 

Ambiguities  and  mistakes  relate  chiefly  to  the  description 
of  the  beneficiaiy  or  of  the  thing  given.^ 

The  gift  or  direction  of  the  will  may  be  made  in  precatory 
rather  than  positive  language.  Such  words  may  create  a 
trust  and  be  enforced  as  such — or  may  fall  short  of  that  effect 
and  not  control  the  gift.^ 

And  the  will  may  give  discretion  to  the  executor — which 
may  or  may  not  be  subject  to  the  control  of  the  court — and 
may,  in  an  extreme  case  be  exercised  by  the  court^*' — and 
may  or  may  not  be  exercised  by  the  executor's  successor  in 
office.  ^^ 

So,  the  will  may  state  the  reason  for  a  provision,  but  a 
misstatement  of  such  reason  is  immaterial^^ — and  no  reason 
need  be  given  even  for  a  change  from  .an  earlier  will.-'^ 

39  Case  2144.  5  Case  120.3. 

40  Case  1780a.  6  Case  1129. 
(41  See      Index      Words      and  7  Case  1978. 

Phrases.  8  See  sections  57,  60,  Infra. 

1  See  Index   Construction  of  9  See  Index  Precatory  Words. 

Will.  10  See  Index  Discretion. 

2  Case  1999.  11  See  Index  Power  of  Sale. 

3  Case  1381.  12  Case  1625. 

4  Case  1363.  13  Case  1670. 
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56.  CONSTRUCTION  OF  WILL  1 — Cross-references — Implied  Gifts. 

A  clause  of  the  will  may  be  extended,  by  necessary  intend- 
ment or  express  words,  to  other  parts  of  the  will— and  may 
apply  to  one  or  all  of  several  clauses— or  to  a  provision  after- 
ward substituted  by  codicil — or  to  secondary  as  well  as  origi- 
nal shares  of  beneficiaries.  Its  extension,  on  the  other  hand, 
may  be  excluded  as  to  a  particular  bequest  by  a  particular 
inconsistent  limitation  of  that  bequest.^ 

A  gift  may  be  implied  where  it  is  not  expressed.^  This 
implication  must  be  clear  and  must  come  from  the  whole  will. 
It  may  be  implied  in  A.'s  issue  from  a  limitation  over  on 
his  death  without  issue — or  in  A.  from  a  gift  over  if  he  die 
before  a  certain  time.  So,  a  trust  may  be  implied  in  the 
executor  from  directions  for  care  and  custody  or  distribu- 
tion. But  a  devise  is  not  implied  from  recital  of  an  inten- 
tion to  convey" — nor  from  a  mere  direction  tO'  sell.  And  an 
easement  will  not  be  implied  for  the  devisee  over  adjoining 
land  because  of  their  previous  use  together  as  one  parcel  by 
the  testator.^ 

57.  CONSTRUCTION  OF  WILL — Description  of  Beneficiary.l 

The  beneficiary  may  be  designated  by  a  description  rather 
than  a  name — such  as  "aforesaid  legatees"  or  "hereinafter 
mentioned" — or  such  person  as  A.  "shall  by  his  will  appoint" 
— or  "child"  or  "legal  representatives"  of  A.  And  an  inac- 
curate description  may  be  controlled  by  the  facts,  such  as 
"child  of  A."  to  mean  children  or  grandchildren — or  by  the 
names,  such  as  a  gift  to  the  "heirs  of  A."  naming  three  per- 
sons of  whom  only  one  was  an  heir — or  to  "my  three  sons"  by 
name,  including  one  who  was  illegitimate — or  to  "A.  and  B., 
his  wife,"  though  B.  was  aftei'ward  divorced.  On  the  other 
hand,  the  description  may  be  a  condition  of  the  gift,  as  in  a 
legacy  to  "my  daughter  A.,  wife  of  my  son,"  failing  l>ecause 
she  was  not  married  before  testator's  death. 

Words  of  family  relationship  are  in  general  confined  to 
their  common  meaning — e.  g.,  "brothers"  not  to  include 
nephews^ — "children"  not  to  include  CTandcTiildren.^  or  ille- 
gitimate children,"*  or  the  issue  of  children  who  afterward 

1  See  Index   Gonstrucfion   of  1  See    Index    Description    of 

Will.  Benefciary. 

2  Case  1283.  2  Case  1409. 

3  See  Index  Implied  Gift.  3  Cases  520,  1524. 

4  Case  871.  4  Case  637. 
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died,  before  testator's  deatli^ — "nieces"  not  to  include  grand- 
niece.*^ 

But  "children"  with  substitution  of  issue  may  even  include 
issue  of  children  who  died  before  the  making  of  the  will.'^ 

Words  of  legal  relationship  are  more  flexible  in  their  in- 
terpretation— e.  g.,  "heirs"  to  mean  children  or  issue  or  next 
of  kin  or  heirs  apparent^ — ^"issue"  tO'  mean  heirs®  or  children 
and  grandchildren  of  living  parents^*' — or  "next  of  kin"  to 
include  widow/ ^  or  not  to  include  husband/^  or  illegitimate 
children  of  a  deceased  daughter^ ^ — or  "next  of  kin  according 
to  the  laws  of  jSTew  Jersey"  to  include  brothers  and  children 
of  deceased  brother.^ ^ 

Cases  of  misnomer  are  generally  capable  of  identification 
and  correction,  and  may  be  corrected  by  parol  evidence.^ '^ 

If  the  beneficiary  is  wholly  uncertain,  the  gift  fails^^ — 
but  gifts  for  charitable  use  are  generally  excepted^" — and 
the  court  will  supply  a  trustee^  ^ — or  divide  the  trust  between 
several  charitable  boards  which  all  answer  to  the  name  in 
part  and  together  do  the  work  designated^ ^- — and  will  even 
by  Act  of  1890  execute  a  school  charity  cy  pres.^° 

58.   COXSTKUCTION  OF  U^LL — Boneficiaries,  When  Ascertained — 
Sumivors. 

In  immediate  and  direct  gifts  the  beneficiaries  described 
as  a  class  are  to  be  ascertained  at  testator's  death  whether 
described  as  children,^  heirs  of  testator,"  heirs  of  A.,  de- 
ceased,^ next  of  kin  of  testator,^  or  next  of  kin  of  A.  after 
life  estate  to  A.,^  or  "surviving  children"  of  testator,*^  or 
sisters  of  testator  "or  the  survivors  of  them,"'''  or  children 
in  a  life  estate  to  one  child  A.,  with  remainder  to  children 
or  the  heirs  of  deceased  children,  i.  e.,  including  A.'s  chil- 
dren.^ 

.5  Case  1480.  17  See  Index  Charitable  Gifts. 

6  Case  1408.  18  Case  1251. 

7  Cases  663,  1624.  19  Case  1467. 

8  See  Index  Heirs.  20  See  Index  Cy  Pres. 

9  Case  1569.  1  Cases  1076,  1480. 

10  Case  2184.  2  Cases  214a,  240,  240a,  1264. 

11  Case  1991.  3  Case  1678. 

12  Case  1079  (in  statutoiy  ac-  4  Case  2013. 

tion  for  wrongful  death).  5  Case  686. 

13  Case  1223.  6  Case  2243. 

14  Case  1267.      _  7  Case  1073. 

15  See  Index  Misnomer.  8  Case  856. 

16  Cases  1978,  1999. 
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A  differeoit  time  for  ascertainmeiit  may,  however,  be  indi- 
cated in  the  will,  such  as  the  end  of  the  life  estate  in  a  de- 
vise to  A.  for  life  with  remainder  to  her  heirs  in  default  of 
appointment  by  her^ — or  remainder  "to  such  persons  as  shall 
be  her  heirs  at  law"^*' — or  in  a  remainder  to  B.  or  her  next 
of  kin,  if  she  should  die  before  A.^^ — or  a  remainder  to  B., 
0.  and  D.  "and  the  sui'vivors,"^^  or  remainder  to  testator's 
children,  and  on  their  death  without  issue  to  the  survivors^ ^ 
— or  remainder  to  the  children  that  the  life  tenant  "may 
then  have"^^ — or  remainder  after  estate  tail  to  A.,  to  tes- 
tator's "surviving  children"^  ^ — or  to  "surviving  children"  of 
life  tenant  after  devise  for  life^^ — or  to  testator's  "surviving 
children"  on  death  of  any  without  issue^''^ — or  "surviving 
brothers,"^ ^  on  death  of  first  taker  without  issue — or  to  the 
"surviving  children"  of  B.  and  C.  after  life  estate  to  A.,  B. 
and  C,  and  the  survivor  of  them.^^ 

O'r  it  may  be  the  time  of  distribution,  as  in  a  legacy  to 
children,  payable  ten  years  after  testator's  death^*^ — or  a  re-- 
mainder  to  A.  or  his  heirs  on  B.'s  death  without  issue.^^ 

Or  they  may  be  ascertained  at  testator's  death  subject  to 
open  for  others  born  during  the  prior  life  estate,^^  or  before 
the  time  of  distribution.^^ 

Or  they  may  be  ascertained  at  the  happening  of  a  desig- 
nated contingent  event.^^ 

Or,  in  the  case  of  income  more  particularly,  to  the  mem- 
bers of  the  class  for  the  time  being.^^ 

59.    CONSTRUCTIOX    OF    WILL — Substitution    of    Beneficiaries — 
Lapse. 

One  beneficiary  or  class  may  be  substituted^  for  another. 
And  this  is  usually  accomplished  by  the  word  "or" — but  not 
by  a  limitation  to  A.  "and  his  heirs" — or  a  power  of  appoint- 
ment between  "children  and  grandchildren."  It  may  also 
be  effected  by  an  express  provision  that  in  a  certain  event 
the  issue  or  other  persons  shall  take  the  share  which  the  first 

9  Case  1380.  18  Case  1409. 

10  Case  1959.  19  Case  746. 

11  Case  686.  20  Case  2163. 

12  Cases  852,  852a.  21  Case  237. 

13  Cases  578,  2243.  22  Cases  1434,  637. 

14  Case  849.  23  Case  2072. 

15  Case  240.  24  Case  93. 

16  Case  628.  25  Case  643. 

17  Case  201.  1  See  Index  Substitution. 
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donee  named  would  lia^^e  taken.  Tliey  may,  however,  though 
seemingly  substituted  for  the  original  donee,  belong  to  the 
class  of  the  original  donees,  as  in  a  remainder  to  then  surviv- 
ing children  of  A.  and  children  of  deceased  children.' 

Testamentary  gifts  lapse,^  in  general,  by  the  death  of  the 
beneficiary  before  the  testator's  death.  From  this  rule  the 
descendants  of  the  testator  are  excepted  by  the  Act  of  1824 
— and  brothers  and  sisters  of  the  testator  and  their  issue  are 
excepted  by  the  Act  of  1887. 

In  other  cases  words  of  limitation  such  as  "and  their 
heirs,"  "or  their  representatives"  do  not  save  the  girt, 
although  an  actual  substitution  is  not  lost  by  lapse  of  the  gift 
to  the  original  donee.  So,  gifts  to  a  class  do  not  lapse,  as  in 
a  legacy  to  A.  and  her  children.  J^either  will  a  legacy  "for 
value  received"— nor  a  gift  to  charity  by  the  death  of  the 
trustee.'*  Residuary  shares  are,  however,  subject  to  lapse.^ 
And  a  gift  to  one  to  pay  the  income  to  another  lapses  as  to 
both  by  the  death  of  the  first.® 

Lapsed  gifts  fall,  in  general,  into  the  residue — but  lapsed 
residuary  shares  pass  as  intestate  property. 

The  statutes  relieving  gifts  from  lapse  are  not  applied  to 
cases  where  the  will  was  made,  or  the  will  made  and  the  de- 
visee died,  before  the  statute,  although  the  testator  did  not 
die  until  after  the  statute. 

60.  CONSTRUCTIOX  OF  WILL — Description  of  Property  Devised.l 

The  terms  in  which  property  is  described  often  require 
construction— e.  g.,  where  the  testator  uses  words  referring 
to  his  occupancy  or  title— or  to  a  local  name  in  common  u^e. 

Lands  may  even  pass  by  general  words,  such  as,  "all  this 
world's  goods  of  which  I  may  be  possessed"2^or  "all  the 
rest  of  my  property  including  the  farm"^— or  a  money  legacy 
with  direction  that  a  certain  house  shall  "make  a  part"  of  it 
at  a  designated  valuation.'*  So,  land  will  pass  by  gift  of 
a  right  to  select  part  of  a  larger  tract^— or  by  a  devise  of 
rents®— or  of  "rents,  issue  and  profits""^- or  of  the  "use."^ 

2  Case  849.  2  Case  2174. 

3  See  Index  Lapse.  3  Case  2026a. 

4  Case  1151.  4  Case  444. 

5  Cases  1266,  1599.  5  Cases  785,  787. 

6  Case  1700.  6  Case  1645. 
1  See    Index    Description  of  7  Case  199. 

Devise.  8  Case  277. 
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Or  the  devise  may  be  of  the  "use  and  occupation"^ — or  of 
the  occnpancy^^ — or  the  permission  "to  occupy"^^  or  re- 
side.^^ 

The  title  to  mortgaged  land  afterAvard  acquired  by  the 
testator  by  foreclosure  Avill  pass  by  a  bequest  of  "what  may 
be  realized  and  received"  on  the  mortgage^  ^ — but  not  by  de- 
vise of  the  land  (before  the  Act  of  1851)  with  recital  that 
he  held  the  mortgage  and  expected  to  acquire  title. ^^ 

It  may  be  necessary  to  explain  the  description  by  parol 
evidence^ ^ — or  to  reject  part  of  the  description  which  is  irre- 
concilable with  another  part  of  it.^® 

Many  of  the  words  and  phrases  used  are  confined  by  their 
nature  to  the  particular  instrument  in  question,  while  others 
are  of  more  frequent  occurrence  and  of  general  application.^" 

A  devise  of  land  will  carry  the  crops  that  are  gTowing 
upon  it.^^  And  a  general  residuary  clause  will  carry  all 
lands  not  specifically  disposed  of,  including  reversions,  re- 
mainders and  after-acquired  lands. ^^ 

The  word  "estate"  is  applied  to  real  or  personal  property, 
according  to  the  intention  of  the  testator.^*^ 

61.    CONSTRUCTION    OF    WILL  —  Description    of    Property    Be- 
queathed.! 

The  description  of  personalty  bequeathed  is  often,  in  like 
manner,  the  subject  of  construction.  General  words  may  be 
followed,  and  not  restricted,  by  a  particular  enumeration — 
"right  of  dower"  may  include  the  distributive  share  in  perj 
sonal  property — property  "owned  and  possessed"  before  A.'s 
death  may  include  an  insurance  on  his  life — amount  due  tes- 
tator may  not  include  debts  to  testator  and  others  jointly — 
or  a  debt  released  by  testator — "securities"  may  not  include 
stocks- — and  a  mortgage  in  A.  will  not  pass  by  a  devise  of 
"my  house  and  lot  in  A."^ 

A  gift  of  principal  will,  in  general,  carry  the  income — 

9  Cases  73.3,  1663,  1722.  18  Case  253. 

10  Cases  1406,  1838.  19  See  Index  Residue. 

11  Case  232.  20  See  Index  "Estate." 

12  Case  1068.  1  See    Index    Descrpition    of 

13  Case  517.  Legacy. 

14  Case  248.  2  Case  745. 

15  See  section  6 — Infra.  3  Case   976.     And   see   Index 

16  Cases  361,  261a.  Words  and  Phrases. 

17  See      Index      Words      and 

Phrases. 
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and  a  gift  of  the  income  will  carry  the  principal,  if  it  is  not 
othenvise  disposed  of.^ 

So,  a  gift  may  be  of  maintenance^ — or  support*^ — or  sup- 
port and  maintenance''^ — ^or  a  residuary  gift^ — or  a  right  to 
select  part  of  several  objects  named. ^  ''Support"  has  been 
held  to  include  education  during  minority^*' — and  education 
of  children^^ — and  medical  and  funeral  expenses.^^  *'Main- 
tenance"  has  been  held  to  include  repairs  and  current  ex- 
pense of  house.^^  Or  it  may  be  a  "home"  with  A.  giving 
no  separate  right  of  home  during  A.'s  lifetime^"* — or  a  home 
and  maintenance,  leaving  the  latter  independent  of  the 
former. ^^ 

62.  CONSTRUCTION   OF  WELL — Legacies. 

A  legacy  does  not  require  direct  words  of  gift,  but  a  direc- 
tion to  executors  to  pay  is  sufficient.^ 

It  may  be  based  upon  a  consideration,  as  a  legacy  to  a  cred- 
itor, which  is  presumed  to  be  in  payment  of  the  debt^ — or  a 
legacy  to  the  wife  in  lieu  of  dower  or  other  claim.^  But  a 
legacy  to  her  "in  lieu  of  dower  or  any  other  right  which  by 
law  she  may  be  entitled  to  in  my  estate"  will  not  be  in  satis- 
faction of  a  mortgage  held  by  her.^ 

A  specific  legacy^  is  the  gift  of  a  specific  thing — the 
"specific"  character  being  determined  by  the  intention  of  the 
testator.  Thus,  a  designated  mortgage  or  the  amount  due 
on  such  mortgage  is  specific — or  the  amount  "now  owing*" 
from  A. — or  a  designated  number  of  the  larger  number  of 
shares  of  stock  then  held  by  the  testator — or  a  designated 
amount  in  certain  bonds  then  held  by  him ;  but  not  a  desig- 
nated amount  in  bonds  not  held  by  the  testatoi- — or  in  stocks 
or  bonds  held  by  him  with  a  further  direction  that  the  execu- 
tor need  not  provide  the  stocks  or  bonds,  if  lacking  at  the 
time  of  his  death. 

4  See  Index  Income.  12  Cases  734,  1986. 

5  See  Index  Maintenance.  13  Case  1542a. 

6  See  Index  Support.  14  Case  1068. 

7  See     Index     Support     and  15  Case  405. 

Maintenance.  1  Case  639. 

8  See   Index   Residue.  2  Cases  303,  812,  935. 

9  Case  1811.  3  Case  2058. 

10  Case  1632.  4  Case  1607. 

11  Case  1834.  .  5  See  Index  Specific  Legacy. 
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A  gift  of  the  "use  of  all  my  personal  estate"  will  pass  the 
specific  articles.^ 

A  demonstrative  legacy"  is  distingiiished  from,  and  pre- 
ferred to,  a  specific  legacy — and  refers  to  the  designated  fund 
or  securities  merely  as  a  means  of  payment. 

"Wliere  the  same  amount  is  repeated  in  another  part  of  the 
will,  it  is  in  general  cumulative'^ — though  there  may  be  a 
difference  in  the  time  of  payment  of  the  two  legacies.^  But 
legacies  in  will  and  codicil  for  the  same  amount  are  not 
cumulative^ ° — nor  the  bequest  of  a  share  of  the  general  per- 
sonal property  following  a  specific  bequest.^ ^ 

A  residuary  legacy^  ^  may  be  expressed  in  various  words. 
It  carries  all  property  not  otherwise  disposed  of,  and  may 
include  the  income  of  a  principal  fund  that  is  disposed  of  or 
vice  versa — or  a  remainder  after  a  designated  life  estate.  It 
may  include  property  that  was  not  in  possession  at  the  tes- 
tator's death,  as  prize  money  under  a  capture  before  and 
condemnation  after  testator's  death^^ — or  property  that  has 
afterward  reverted  to  testator's  estate  on  a  condition  broken 
— or  devises  and  legacies  that  have  lapsed  by  death  of  the 
beneficiary — or  that  have  failed  for  other  reasons. 

But  lapsed  residuary  shares  do  not  fall  into  the  residue, 
but  pass  as  intestate  property.^^  So,  too,  property  that  has 
been  expressly  excepted  or  deducted. 

63-  CONSTRUCTION   OF  WTLL — Fee   Simple  1 — Absolute   Gift. 

By  the  Act  of  1784  it  is  provided  that  a  devise  of  land 
without  words  of  inheritance  shall  pass  the  fee  simple  unless 
a  contrary  intention  appear — and  such  intention  is  not  sho^vn 
by  a  provision  that  the  devisee's  widow  should  have  no  in- 
terest, if  he  die  without  issue.  The  word  "heirs"  is  neces- 
sary, however,  to  a  mortgage  in  fee  simple  tO'  executors^ — but 
may  be  supplied  in  equity.^  And  before  the  statute  a  gen- 
eral devise  without  words  of  inheritance  was  not  sufficient  to 
pass  the  fee  though  introduced  by  words  referring  to  testa- 
tor's "worldly  estate."^ 

6  Case  553.  12  See   Index   Eesidiiary   Leg- 

7  See     Index     Demonstrative  acy. 

Legacy.  13  Case  784. 

8  Case  105,5.  14  Cases  lfi7S,  2010,  2119. 

9  Cases  192,  192a.  1  See  Index  Fee  Simple. 

10  Case  1055.  2  Cases   1291,   1291a. 

11  Case  1128.  3  Cases  1559,  1559a. 

4  Case  32. 
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A  fee  simple  will  pass  bj  a  devise  of  the  use— or  of  the 
income  with  no  limitation  over  of  the  principal. 

It  may  be  implied  from  a  charge  of  legacies  or  payments 
to  others— or  even  in  A.  alone  from  a  devise  to  A.  "and  her 
ciiildren,"  with  direction  that  A.  pav  a  certain  annuity  and 
perform  other  acts^— or  from  a  devise  to  A.  for  life  "and 
afterward  to  descend  to  his  heirs"^— or  from  a  general  devise 
with  full  power  of  disposal— notwithstanding  a  remainder 
over  "if  the  devisee  die  without  heirs  and  intestate"^— or  a 
remainder  over  of  "what  is  left  at  her  death."*  So,  a  devise 
to  A.  and  his  heirs  with  a  remainder  over  to  his  son  and  heirs 
gives*a  fee  simple  to  A.^— or  a  devise  for  life  with  remainder 
in  one-third  and  full  power  of  disposal  as  to  it^*^— or  a  devise 
in  trust  with  power  of  sale  and  investment.^ ^ 

But  a  fee  simple  will  not  be  implied  from  an  express  life 
estate  with  power  of  disposal— or  from  a  life  estate  to  A. 
with  limitation  over  to  his  heirs  male  in  equal  shares  after 
sale  (the  heirs  taking  the  ieey^—or  from  a  devise  for  life 
with  limitation  over  if  the  devisee  die  before  B.^^— or  from 
a  devise  in  general  terms  Avith  limitation  over  if  the  devisee 
die  "without  leaving  any  heirs"i^— or  to  A.  and  the  heirs  of 
her  body,  "her  heirs  and  assigns  forever''^^- or  from  a  devise 
in  tail  with  the  charge  of  a  gross  sum.^® 

The  word  "estate"  will,  in  general,  pass  all  of  testator's 
interest,  if  not  restricted^  ^— but  a  cross-reference  to  a  "farm 
so  gave"  wall  be  constraed  as  referring  to  the  particular 
property  and  not  to  the  estate  devised.^® 

A  fee  simple  may  be  devised  in  expectancy  in  default  of 
male  issue  after  a  devise  for  life.^^  Or  it  may  be  subject  to 
defeasance  by  limitation  over  on  the  definite  failure  of  issue. 
Such  defeasance  is  strictly  construed — e.  g.,  to  both  events  in 
a  defeasance  on  double  contingency-^— or  to  dying  without 
issue  in   lifetime  of  survivors,   if  limited  over  to  the  sur- 


vivors 


21 


An  absolute  gift^^  in  personal  property  may  be  made  by  a 

5  Case  618.  14  Case  883. 

6  Case  462.  15  Case  146. 

7  Case  213.  16  Case  82. 

8  Case  2233.  17  Case  126. 

9  Case  100.  18  Case  32. 

10  Cases   298,  298a.                             19  Case  141. 

11  Case  1661.  20  Case  171. 

12  Case  149.  21  Case  757. 

13  Case  1208.  22  See  Index  Absolute  Gift. 
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direction  to  finish  a  vessel  and  offer  it  to  the  state — or  to  put 
a  fund  at  interest  and  "secured  to"  A.  for  life — or  to  be  en- 
joyed fully  and  absolutely — or  a  bequest  of  such  furniture 
as  A.  "may  think  proper  to  keep" — or  a  bequest  to  A,  "and 
his  heirs" — or  to  A.  "and  her  children" — or  a  bequest  of  the 
"possession"  of  a  share  (corresponding  in  fact  and  by  misre- 
cital  to  the  statute  of  distribution)  of  the  personal  estate — 
or  a  bequest  in  general  teiins  with  power  of  disposal — or  with 
power  of  disposal  and  remainder  over  if  he  die  without  issue 
— or  even  for  life  with  power  of  disposal  and  no  remainder 
over,  or  remainder  over  of  "such  part  as  remains  unex- 
pended." Such  a  gift  may  be  subject  to  defeasance  by  a 
remainder  over  in  case  of  the  first  taker's  death  without 
issue — and  will  become  absolute  in  case  of  the  death  of  the 
remainderman  before  the  testator's  death.  But  the  gift 
will  not  be  an  absolute  gift  if  made  expressly  for  widow- 
hood or  life  with  remainder  over — notwithstanding  a  power 
of  disposal — or  with  a  limitation  over  only  of  what  is  not 
disposed  of. 

64.  CONSTRUCTION  OF  WLLL — Estate  Tail  1 — Failure  of  Issue — 
Shelley's  Case. 

The  Act  of  1784,  explained  by  Act  of  1786,  modified  de- 
vises in  tail  by  making  the  estate  absolute  in  fee  after  pass- 
ing through  one  descent.  The  Act  of  1820  changed  this 
into  a  life  estate  in  the  first  taker  with  remainder  in  fee  to 
children  and  issues  of  deceased  children.  This  act  applied 
to  conveyances  as  well  as  devises.^ 

Under  the  Act  of  1784  the  fee  simple  went  to  the  eldest 
son,^  though  the  first  devisee  died  after  the  Act  of  1820.* 
It  became  a  fee  after  passing  through  one  descent,  i.  e.,  in  the 
third  taker  in  a  devise  to  A.  and  on  his  death  without  issue 
to  B.  and  his  heirs. ^  Under  the  Act  of  1820  the  fee  goes 
to  all  the  children  of  the  first  taker^ — and  the  issue  of  a  first 
marriage  take  though  the  estate  tail  was  limited  to  the  issue 
of  a  later  mai-riage.'''  The  Act  of  1820  applies  to  estates 
tail — Avhether  general®  or  speciaP — or  implied  from  limita- 
tion over  if  the  first  taker  die  without  issue — or  devised  to 

1  See  Index  Estate  Tail.  6  Cases  212,  252. 

2  Cases  159,  358.  7  Cases  759. 

3  Case  156.  8  Case  12. 

4  Case  1556.  9  Cases  40,  386,  759. 

5  Case  105. 
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A.  "and  his  heirs  entail  forever"^ ° — or  to  A.  and  the  heirs 
of  his  body,  to  go  "to  A.,  his  heirs  and  assigns"^ ^ — or  "his 
heirs  and  assigns  as  aforesaid."^ ^ 

On  the  other  hand,  an  estate  tail  is  not  created  by  a  limi- 
tation over  on  the  definite  failure  of  issne.^^ 

By  the  Act  of  1851  the  failure  of  issue  is  construed  to  be 
a  definite  failure  at  the  death  of  the  first  taker  unless  another 
intention  appear.  There  have  been  no  cases  of  indefinite 
failure  construed  since^  the  act.  Before  the  act  the  construc- 
tion was  in  favor  of  indefinite  failure — even  in  such  a  phrase 
as  "die  without  leaving  lawful  issue"^^ — although  the  con- 
trary has  been  held  as  to  "leaving  no  issue  living"^  ^ — and  as 
to  dying  witliout  issue  "and  intestate"^® — or  where  the  limi- 
tation over  is  "then  at  his  decease"^''' — or  to  "surviving" 
members  of  the  original  class. ^^ 

By  the  Act  of  ^1820  the  rule  in  Shelley's  Casein  was 
abolished  as  to  devises,  converting  into  a  life  estate  with 
remainder  in  fee  to  the  children  and  issue  of  the  first  de- 
visee what  was  before  that  time  a  fee  simple  or  estate  tail. 
The  application  of  the  statute  to  devises  to  one  and  his  heirs 
depends  on  the  sense  of  the  word  "heirs"  as  used  by  the  tes- 
tator-*^—but  where  the  language  is  clear,  the  applicability  of 
the  statute  is  not  controlled  by  the  intention  of  the  testator.^i 
The  statute  does  not  apply  to  a  devise  in  special  tail  (the 
issue  of  a  particular  marriage)^-— nor  to  a  devise  made 
and  taking  effect  prior  to  1820^3— nor  to  the  case  of  the 
death  of  the  original  devisee  unmarried  and  without  issue^^ 
— nor  to  a  remainder  to  be  divided  by  the  terms  of  the  will 
"as  the  law  directs"  (meanino-  at  the  time  of  the  devise  in 
1Y80).25 

But  an  intermediate  life  estate  in  another  will  not  prevent 
the  application  of  the  statute. ^^ 

The  remainder,  by  the  statute,  in  the  children,  is  a  vested 
one  subject  to  divest  in  favor  of  their  issue  on  the  death  of 

10  Case  394.  19  vSee  Index  Shelley's  Case. 

11  Case  157.  20  Case  1380. 

12  Case  146.  21  Cases  462.  1380. 

13  See  Index  Failure  of  Issue.        22  Case  759. 

14  Case  223.  23  Case  1561. 

15  Case  288.  24  Case  462 

16  Cases  213,  220.  450a.  25  Case  1561. 

17  Case  125.  26  Case  1561. 

18  Cases  201,  207. 
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the  children^' — or  in  favor  of  another  remainder  limited  by 
the  testator  on  the  death  of  the  first  devisee  without  issue.^^ 

65.  CONSTRUCTION  OF  WILL — Life  Estate  1 — Occupancy,   &c. — 
Executory  Devise. 

A  devise  may  be  for  life  with,  or  witlioiit,  an  exjDress  limi- 
tation over — and  even  by  words  which  would  otherwise  give 
a  fee  simple  with  express  limitation  over  at  the  death  of  the 
first  taker — or  since  1851,  on  the  death  of  the  first  taker 
without  issue — or  without  issue  and  intestate — or  with  limita- 
tion over  "to  the  heirs"  of  the  first  taker  on  his  death.  It 
may  be  implied  in  the  parent  by  a  gift  to  A.  "and  her  chil- 
dren"— and  it  may  be  coupled  with  the  occupancy  or  posses- 
sion of  the  preanises — or  with  a  trust  in  the  executors — or  in 
the  executors  in  their  discretion — or  subject  to  defeasance  by 
a  devise  in  trust  for  the  devisee  for  life.  It  may  be  coupled 
with  a  power  of  disposal  and  limitation  over  of  whatever 
may  remain. 

The  rights  and  liabilities  of  the  devisee  for  life  as  to 
taxes,  repairs  and  waste  are  those  of  the  life  tenant  at  com- 
mon law.  The  protection  of  the  remaindennan  in  payment 
of  legacies  for  life  is  considered  in  a  later  part  of  this 
work.^ 

In  general,  a  bequest  of  the  right  of  occupancy  is  confined 
to  the  personal  use,  and  necessarily  to  the  lifetime,  of  the 
donee.^  So,  a  gift  of  maintenance  or  support  ceases  with 
the  death  of  the  beneficiary.^ 

A  remainder  cannot  be  limited  over  after  a  fee  simple^ — 
nor  can  an  executory  devise,  if  the  first  estate  is  absolute.® 
But  an  executory  devise  may  be  limited  over  on  the  defeas- 
ance of  the  previous  estate — as  on  the  death  of  the  first  de- 
visee without  issue. ''^ 

But  where  a  remainder  is  to  take  effect  on  the  death  of 
several  annuitants,  it  will  not  be  accelerated  in  any  part  by 
the  death  of  one.^  A  remainder  may,  however,  be  acceler- 
ated by  the  failure  of  the  particular  estate,  e.  g.,  by  condi- 

27  Case  1473.  4  Case  1750. 

28  Case  2fi0.  5  Cases  100,  837,  1125. 

1  See  Index  Life  Estate.  6  Case  1791. 

2  See  Index  Payment  of  Leg-  7  See    Index    Executory    De- 

acies.  vise. 

3  See  Index  Occupancy — Use  8  Case  1246. 
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tion  broken^ — or  by  its  defeat  by  the  widow's  election  of  her 
dower  right.-'*' 

66.  CONSTRUCTION   OF  WILL — Joint  Tenancy.l 

By  the  Act  of  1812  a  joint  tenancy  is  no  longer  created 
by  devise  witliont  express  words  to  that  effect.  But  a  devise 
to  executors  in  trust  is  a  joint  tenancy."  And  surviving 
trustees  are,  by  Act  of  1879,  joint  tenants  wath  new^  ap- 
pointees— and  so,  by  Act  of  1887,  executors  or  administra- 
tors purchasing  together  in  foreclosure. 

But  the  Act  of  1812  does  not  affect  estates  by  entirety^ — 
nor  a  devise  to  a  class,  such  as  issue  substituted  for  their 
parents'* — and  it  does  not  do  away  with  the  right  of  survivor- 
ship between  joint  tenants  created  by  deed  before  the  act  and 
dying  after  it.^  And  land  purchased  by  husband  and  wife 
with  their  joint  earnings  and  held  first  by  the  husband,  then 
by  the  wife,  has  been  held  to  be  joint  property  surviving  to 
him.'^  So,  the  sun^ivorship  of  the  wife  under  a  deed  to  A. 
and  B.  as  man  and  w^ife  is  not  defeated  by  proof  that  the 
man  had  another  Avife  living  elsewhere.^  And  a  surviving 
wife  may  foreclose  a  mortgage  made  to  both  securing  a  bond 
to  the  husband  conditioned  for  payment  to  the  wife.^ 

On  the  other  hand,  a  mortgage  to  husband  and  wife  makes 
them  tenants  in  common^  ^ — or  a  bequest  to  them  of  income 
for  life^^ — or  a  devise  to  them  "as  tenants  in  common"^  ^ — 
or  in  general,  any  devise  referring  to  division  or  shares.^^ 
So,  a  devise  to  several  "their  heirs  and  assigns"  makes  them 
tenants  in  common.^ ^ 

But  a  devise  to  A.,  B.  and  0.  "and  the  survivors  of  them 
and  the  heirs  of  the  survivor"  is  a  joint  tenancy.^^ 

It  is  a  general  rule  that  heirs  take  per  stirpes^ ^ — and  chil- 
dren or  next  of  kin  per  capita^  ^ — and  the  latter  construction 
is  aided  by  such  words  as  "equal  shares"  or  "share  and  share 
alike." 

9  Case  763.  10  Case  2237. 

10  Cases  763,  1195.  11  Case  2142. 

1  See  Index  Joint  Tenancy.  12  Case  13.88. 

2  Case  1947.  13  See  Index  Tenants  in  Com- 

3  Cases  81,  629.  mon. 

4  Case  942.  14  Case  2119. 

5  Case  147.  15  Case  1953. 

6  Case  2187.  16  See  Index  Per  Stirpes. 

7  Case  2057.  17  See  Index  Per  Capita. 

8  Case  680. 
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And  even  where  a  separation  of  shares  is  not  provided  for 
or  intended  by  the  testator,  separation  of  shares  and  of  trus- 
tees may  be  made  in  equity.^ ^ 

67.  COXSTRUCTION   OF   WILL — Estate   Qualified   by   Condition — 
Cliarge. 

A  devise  or  bequest  may  be  conditioned^  on  the  happening 
of  one  or  of  several  events.  Whether  the  phrase  amounts  to 
a  condition  is  a  question  of  construction  and  various  phrases 
have  been  so  construed.  If  the  contingency  is  double,  both 
events  must  happen — or  the  contingency  may  be  in  the  alter- 
native. A  general  restraint  of  alienation  is  invalid — but 
not  a  condition  against  a  particular  marriage^ — or  a  condition 
requiring  a  devisee  to  pay  "all  expenses"  on  caveat  filed  by 
him.  If  a  condition  subsequent  is  illegal  or  if  its  perform- 
ance becomes  impossible,  the  estate  limited  on  such  condition 
becomes  absolute.  ^\Tiat  amounts  to  performance  or  breach  of 
condition  is  matter  of  substance  rather  than  form.  A  devise 
may  be  in  the  nature  of  an  option  or  refusal  of  the  land  at 
a  valuation,-  Or  a  power  of  sale  may  require  the  consent 
of  certain  parties.^ 

If  the  property  is  limited  over  on  breach  of  the  condition 
of  a  prior  devise,  the  limitation  over  takes  effect  as  a  condi- 
tional limitation.^ 

Where  a  provision  is  made  by  will  in  lieu  of  executors' 
commissions,  it  must  be  accepted  or  renounced  by  the  Act  of 
1855. '^  And  in  the  case  of  dower,  a  devise  puts  the  widow 
to  her  election  whether  it  is  expressly  in  lieu  of  dower  or 
not.^  And,  in  general,  the  beneficiary  under  a  will  cannot 
take  under  it  and  claim  adversely  to  it.'^ 

A  gift  is  sorhetimes  called  an  absolute  gift^  as  being  free 
from  conditions — ^vhile  at  other  times  the  term  is  used  to  dis- 
tinguish it  from  a  gift  for  life. 

On  the  other  hand,  a  gift  may  be  subject  to  the  charge  of 
debts^ — or  of  a  valuation  price^*^ — or  of  an  annuity^^ — or  the 

18  See    Index    Separation  of  6  See  Index  Election. 

Shares.  7  See  Index  Election. 

1  See  Index  Condition.  8  See  Index  Absolute  Gift. 

2  See  Index  Valuation.  9  See  Index  Charge  of  Debts. 

3  Se«  Index  Consent.  10  See  Index  Valuation. 

4  Case  115.  11  See   Index    Charge    of   An- 

5  See  Index  Commissions  of  nuity. 

Administrators,  &c. 
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maintenance  or  support  of  another^ 2— or  a  legacy.^^  Par- 
ticularly in  the  latter  case,  a  charge  is  often  implied  from 
the  language  of  the  gift  or  the  circmnstances  of  the  estate 
or  both,  e.  g.,  from  a  direction  to  "pay  out  of  my  estate" — 
or  by  a  devise  "subject  to  the  payment" — or  from  the  l^lend- 
ing  of  the  real  and  personal  property  in  the  residuary  devise. 
And  in  all  cases  the  charge  will  be  generally  enforced  by  a 
court,  of  equity. 

68.  CONSTRUCTIOX  OF  Y^^LLl — Trusts  1 — Parol  Trusts. 

A  trust  is  often  created  by  the  provisions  of  a  will.  The 
will  may  designate  a  trustee  expressly  or  by  implication — 
and  in  default  of  such  appointment  or  on  failure  of  the  trus- 
tee by  death  or  otherwise,  the  court  will  appoint-— and  more 
especially  so  in  the  case  of  charitable  gifts.^ 

A  trust  may  be  expressed  in  the  will  or  implied  from  the 
directions  of  the  will. 

It  may  be  valid  in  some  of  its  provisions  and  invalid  in 
others.^  Or  it  may  fail  wholly  for  iudefiniteness  of  objecf* 
— where  a  charitable  gift  would  be  saved  under  like  provis- 
ions.^ 

Trusts  to  hold  property  and  collect  and  distribute  the 
income  are  active  trusts.^ 

The  trustee,  in  general,  takes  an  estate  and  a  term  com- 
mensurate with  the  duties  imposed  on  him.  A  mere  direc- 
tion or  power  to  sell  requires  and  creates  no  estate  in  the 
trustee  before  sale.  The  trustee's  estate  is  subject  to  his 
debts  to  the  extent  of  his  beneficial  interest.  A  trust  may 
be  created  for  the  benefit  of  a  cestui  que  trust  free  from  all 
claim  of  his  creditors — but  this  is  now  limited,  by  Act  of 
1880,  to  provisions  proceeding  from  third  parties  and  not 
exceeding  an  income  of  $4,000.^ 

Testamentary  -trusts  may  be  enforced  and  controlled  in 
equity.  And  by  Act  of  1794,  the  Court  of  Chancery  may 
direct  the  conveyance  of  land  by  an  infant  trustee. 

By  Act  of  1904,  a  married  woman  holding  in  trust  may 
convey  as  if  sole. 

12  See  Index  Charge  of  Main-  3  See  Index  Charitahle  Gifts. 

tenance.  4  Case  2003. 

13  See  Index  Charge   of  Leg-  5  Cases  1129,  1363. 

acy.  6  See  Index  Charitahle  Gifts. 

1  See  Index  Trusts  and  Trus-  7  See  Index  Active  Trust. 

tees.  8  See       Index       Spendthrift 

2  See  also  Sees.  8,  12,  14.  Trusts. 
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Apart  from  testamentary  provisions,  a  parol  trust  mav  be 
created  by  agreement  between  the  testator  and  a  proposed 
beneficiaiy — and  such  trusts  are  enforceable  in  equity.'^ 

On  the  death  of  a  trustee  his  legal  estate  may  pass  by  a 
general  residuary  devise^^ — unless  there  is  special  reason  to 
the  contrary,  as  in  the  case  of  a  trust  for  the  trustee's  heirs 
during  their  minority.-^ -^ 

On  the  ai>pointment  of  a  successor  the  statutes  have  pro- 
vided for  the  transmission,  in  whole  or  in  part,  of  the  powers 
of  the  original  testamentary  trustee.  At  first,  by  Act  of 
1795,  the  power  to  sell  under  a  devise  in  trust  or  direction 
to  sell  was  given  to  the  acting  executor  and  extended,  by  Act 
of  1817,  to  surviving  executors.  The  Act  of  1839  gave  to 
administrators  cum  testamento  annexo  the  execution  of  tes- 
tamentary powers  and  directions  vested  in  the  testamentaiy 
trustee,  unless  the  will  provided  otherwise.  And  the  Act  of 
1888  extended  this  to  testamentary  discretion  vested  in  the 
original  trustee.  This  has  been  held  not  to  apply  to  active 
trusts,  either  be-fore  the  act^^  or  since^^ — but  the  court  may 
exercise  the  discretionary  powers  given  to  the  trustee.^^ 

69.  CONSTRUCTION   OF  AlTELLi — Vesting.l 

The  vesting  of  estates  is  favored  by  the  policy  of  the  law. 
This  is  true,  although  the  time  of  payment  or  possession  is 
postponed — as,  in  general,  the  remainder  after  a  life  estate 
or  on  the  death  of  the  first  devisee  without  issue — or  legacies 
payable  as  the  devisees  arrive  at  the  age  of  twenty-one  years. 
Such  direct  gifts  and  remainders  vest  in  general  at  the  tes- 
tator's death.  But  the  vesting  may  be  postponed  until  the 
time  of  distribution. 

On  the  other  hand,  there  may  be  a  contingency  as  to  the 
person,  determinaljle  on  a  future  event  and  making  tlie  re- 
mainder a  contingent  remainder,  as  in  the  case  of  a  re- 
mainder to  survivors  at  a  future  time.^ 

The  period  referred  to  in  the  will  as  the  determination  of 
one  estate  or  the  commencement  of  another  is  often  a  ques- 
tion of  construction — as  in  the  case  of  a  limitation  over  on 
the  death  of  a  person  named,  Avhich  may  be  referred  to  the 

9  See  Index  Parol  Trust.  14  Cases  924,  924a,  1979. 

10  Case  416.  1  See  Index  Vesting. 

11  Case  243.  2  See  al«o  Index   Contingent 

12  Case  1906.  Remainders. 

13  Cases  924a,  1230. 
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time  of  testator's  death,  or  of  distribution,  or  of  another  des- 
ignated event — or  the  time  named  for  it.^  Failure  of  issue, 
once  construed  as  indefinite  failure,  is  now  made  definite  at 
the  death  of  the  first  taker,  miless  another  intention  appears 
in  the  will,  by  the  Act  of  1851.^ 

70.  CONSTRUCTION  OF  WTLL— Direction  of  Will.l 

The  testator's  direction  may  be  expressed  by  such  words 
as  "authorize  and  empower  and  request"- — but  not  by  re- 
sei-ving  a  fund  with  "authority"  to  expeud  it  in  a  particular 
way." 

On  the  other  hand,  a  direction  to  sell  may  be  construed  as 
a  mere  power  of  sale  for  piu'pose  of  division.^  But  a  mere 
power  of  sale  does  not  work  a  conversion^  of  the  property 
and  a  general  direction  to  sell  does  effect  it — and  it  takes 
effect,  in  general,  at  the  testator's  death— subject  to  the  rights 
of  beneficiaries  in  certain  cases  to  elect  to  take  the  property 
unconverted.^  If  the  conversion  is  directed  for  a  particular 
purpose,  it  will  be  limited  to  that  and  not  extended  to  the 
surplus  proceeds. 

The  direction  of  the  will  must  be  followed — and  may  be 
controlled  or  enforced  by  the  court.  It  may  relate  to  in- 
vestments and  be  confined  to  the  personal  property.  It  may 
relate  to  acciunulation  of  income.'''  It  may  relate  to  ad- 
vancements— and  provide  for  the  manner  of  proof — and  may 
include  under  "sums  of  money"  a  piece  of  land  conveyed. 
It  may  relate  to  investments  and  authorize  retention  of  ex- 
isting investments  or  investments  in  funds  not  recognized  by 
the  statute.^  It  may  authorize  the  continuation  of  testator's 
business.^ 

And  it  may  direct  the  sale  of  land.^^  It  may  exonerate 
mortgaged  land  from  the  current  interest  of  a  mortgage,  leav- 
ing it  liable  for  the  principal^ ^— or  may  exonerate  personal 
property  from  debts  or  expenses.^ ^ 

The  direction  of  tlie  will  may  name  a  time  for  its  execu- 

3  See  Index  Death,  When.  6  See  Index  Election. 

4  See  Index  Failure  of  Issue.  7  See  Index  Accumulation. 

1  See  _  Index     Direction     of  8  See  Index  Investment. 

^Vill-  9  See  Index  Business  of  Tes- 

2  Case  1667.  tator. 

3  Case  1266.  10  See  Index  Direction  to  Sell. 

4  Case  984.  11  Case  1221. 

5  See  Index  Conversion.  12  See  Index  Exoneration. 
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tion  and  such  direction  may  be  essential  or  merely  directory^  ^ 
— or  the  time  may  be  left  in  the  discretion  of  the  executor 
and  not  subject  to  the  control  of  the  court. ^* 

71.  CONSTRUCTIOIV  OF  WELL — Testamentary  Powers.l 

Specific  powers  may  be  conferred  by  will  on  the  executor 
or  on  some  other  designated  donee,  and  the  requirements  of 
the  Avill  should  be  strictly  followed.  So  far  as  the  execution 
of  the  power  is  regulated  by  statute,  the  matter  is  discussed 
with  other  powers  of  co-executors^  or  successors  in  office.^ 

The  power  may  be  a  power  of  appointment* — and  this  may 
be  implied.  And  its  application  may  be  extended  to  second- 
aiy  shares.  A  power  of  appointment  by  will  may  be  exe- 
cuted without  recital  of  the  power  or  reference  to  it — and  by 
a  donee  who  has  no  independent  testamentary  capacity.  But 
it  is  not  effectively  executed  by  a  general  devise  made  pre- 
vious  to  the  creation  of  the  power — nor  by  a  devise  in  gen- 
eral tenns  that  can  be  satisfied  out  of  other  property  of  the 
donee.  If  executed,  all  members  of  the  class  named  must  be 
included  as  beneficiaries — and  if  left  unexecuted,  all  will  take 
equally.  But  a  power  of  appointment  may  displace  the  rule 
in  Shelley's  Case  if  executed,  and  leave  it  intact  if  it  is  un- 
executed. A  power  which  is  held  in  gross  may  in  general  be 
released  by  the  donee.  And  a  power  of  appointment  may 
fail  by  reason  of  the  uncertainty  of  the  express  purpose  or 
trust  which  is  contemplated. 

The  power  may  be  a  power  of  disposaP  and  may  be  im- 
plied from  a  general  limitation  over  of  what  "may  remain" 
at  the  first  taker's  death^ — and  may  be  independent  of  a 
power  given  to  the  executors  to  advance  moneys  to  the  donee 
of  the  power.''^ 

The  power  most  frequently  found  in  wills  is  a  power  of 
sale.*  Such  a  power  does  not  of  itself  create  an  estate  in 
the  donee,  although  he  may  convey  the  fee  simple.  And  by 
Act  of  1888  a  power  of  sale  qualifies  the  executor  to  bring 
suit  in  partition.     A  power  of  sale  may  l^e  implied  in  the 

13  See     Index     Direction     of  4  See    Index    Power    of    Ap- 

Will.  Direction  to  Sell.  poinfment, 

14  See  Index  Discretion.  5  See    Index    Poirer    of   Dis- 

1  See  Index  Powers.  posal. 

2  See  Index  Co-Executors.  6  Case  9.5.^. 

3  See  Index  Administrator  C.  7  Case  1483. 

T.  A. — Power  of  Sale.  8  See  Index  Power  of  Sale. 
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executors  from  a  direction  to  divide  or  distribute  the  pro- 
ceeds or  from  a  charge  of  debts— or  it  may  be  implied  in  a 
devisee  for  life.  It  may  apply  to  all  of  the  real  property 
of  the  testator,  including  lands  specifically  devised  and  after- 
acquired  lands.  Its  execution  may  be  conditioned  or  re- 
stricted to  a  certain  event  or  to  certain  purposes,  and  it  will 
generally  be  confined  to  the  purposes  of  the  ^\dll  though  its 
terms  may  be  general.  In  general,  it  will  not  include  a 
jDower  to  devise  or  mortgage,  although  the  court  may  au- 
thorize the  execution  of  a  mortgage  under  the  power.  It 
will  include  power  to  lay  out  and  dedicate  streets  on  the 
property,  but  not  to  consent  to  an  electric  railway— nor  in 
any  way  to  evade  the  intentions  of  the  testator  by  a  nominal 
or  fraudulent  sale. 

The  time  for  the  execution  of  such  power  may  be  expressly 
limited,  but  such  limitations  are  in  general  merely  directory. 

The  devisee  of  the  land  and  his  creditors  can  only  take 
subject  to  the  power  of  sale — but  the  beneficiaries  of  a  power 
of  sale  may  together  elect  to  take  the  land  and  the  court  will 
direct  its  conveyance  to  them. 

72.  CONSTRUCTION   OF  WILL — Parol  Evidence.l 

In  tlie  construction  of  a  will  parol  evidence  is  in  general 
admissible  to  correct  a  misnomei' — or  to  explain  a  latent  am- 
biguity in  the  description  of  the  property  devised — or  to 
show  the  testator's  circumstances  as  evidence  of  his  meaning 
or  intention — or  to  prove  valuable  consideration  for  an  apr 
parent  advancement— or  to  prevent  fraud  in  breach  of  a  parol 
trust.  But  where  there  is  no  latent  ambiguity,  such  evi- 
dence is  in  general  unavailable ;  and  the  plain  language  of 
the  will  cannot  be  controlled  even  by  proof  of  testator's  cir- 
cumstances or  declarations  or  memoranda — or  understand 
ing.2 

1  See  Index  Parol  Evidence.  2  Case  1270. 
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Chapter  5.     ADMINISTRATION  OF  ESTATE. 

73.  Assets. 

74.  Inventory — appraisement. 

75.  Collection  of  Debts. 

76.  Title  and  Authority  of  Personal  Representative. 

77.  Deposits — investments. 

78.  Interest. 

79.  Management — contracts. 

80.  Expenses. 

81.  Sale  of  Personal  Property. 

82.  Sale  of  Land — power  of  sale  or  direction  to  sell — execution  by 

successor. 

83.  time  and  manner  of  execution. 

84.  construction  and  effect. 

85.  Sale  of  Land  by  Orphans'  Court  for  debts — application — estate 

sold. 

86.  what      debts      and 

vphat  lands. 

87.  procedure. 

88.  conveyance   —   re- 

view. 

89.  Sale  of  Land  in  Chanceiy — for  maintenance — to  trustee. 

90.  Devastavit — negligence. 

73.  AD»IINISTRATION  OF  ESTATE — Assets.l 

The  wife's  property  before  coverture  is  expressly  reserved 
to  her  as  against  the  creditors  of  her  deceased  husband,  by 
the  Act  of  1851.  On  the  other  hand,  insurance  taken  out 
in  her  name  on  his  life  is  made  subject  to  his  creditors  to 
the  extent  of  premiums  paid  by  the  decedent  in  fraud  of 
creditors,  by  Acts  of  1896  and  1902. 

Lands  purchased  by  executors  or  administrators  in  fore- 
closure of  a  mortgage  belonging  to  decedent's  estate  are  held 
by  them  as  assets  and  may  be  sold  as  such  without  order  of 
the  court,  by  the  Act  of  1898.  And  lands  of  decedent,  in 
general,  are  made  subject  to  his  debts  for  one  year,  by  the 
Act  of  1825 — and  are  now  subject  to  execution  on  a  judg- 
ment against  decedent,  if  he  dies  intestate  and  there  is  no 
administration  for  six  months,  by  the  Act  of  1881. 

Personal  assets  have  been  held  to  include  militaiy  bounty 
— prize  money — leaseholds,  terms  for  years  and  pur  auter 
vie  and  mortgages — legacies  and  debts  due  to  decedent,  and 
even  land  taken  by  the  representatives  after  the  legatee's 
death  in  settlement  of  a  legacy — money  in  the  house  or  on 

1  See  Index  Assets. 
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deposit — life  insurance — fann  produce,  sucli  as  lambs,  milk 
and  wool  shearing — testator's  contract  for  the  purchase  of 
land — and  the  proceeds  of  lands  sold  for  debts  or  to  satisfy  a 
charge  of  legacy  or  in  performance  of  the  testator's  contract 
of  sale. 

But  lands  of  decedent  are  not  personal  assets — nor  dam- 
ages for  condemnation  of  land  by  proceedings  after  testa- 
tor't  death— nor  an  estate  pur  auter  vie  which  has  been  de^ 
vised — nor  advancements— nor  benefit  insurance  payable  by 
its  terms  to  the  decedent  (but  not  to  his  estate) — nor  a  cove- 
nant to  supply  water  to  decedent's  mill— nor  statutory  dam- 
ages for  wrongful  death. 

On  the  other  hand,  the  proceeds  of  condemnation  of  lands 
not  yet  payable,  and  the  surplus  proceeds  of  lands  sold  for 
debts  or  in  foreclosure,  are  real  assets.  But  surplus  pro- 
ceeds in  foreclosure  may,  by  Act  of  1876,  be  paid  by  order 
of  the  court  to  the  personal  representatives  for  administra- 
tion. Proceeds  of  sale  of  infant's  lands— and  rents  accru- 
ing after  testator's  death— and  crops  standing  on  lands  de- 
vised—are in  like  manner  real  assets.  And  real  assets  are 
not  liable  for  the  payment  of  a  legacy  not  charged — not,  until 
after  the  application  of  specific  legacies,  for  the  payment  of 
debts. 

Foreign  assets^  are  in  general  subject  to  foreign  admin- 
istration and  liens— and  to  be  inventoried  and  accounted  for 
in  the  foreigni  jurisdiction.^ 

74.  AD]\nNISTRATIOX   OF   ESTATE— Inventory  1— Appraisement. 

By  Act  of  1795  executors  and  administrators  are  required 
to  file  and  prove  their  inventory  within  three  months  after 
letters  are  granted.  The  same  is  required  from  giuirdians, 
by  Act  of  1799.  The  statute  provides  for  appeal  to  the 
Orphans'  Cburt  in  the  case  of  executors  and  administrators, 
by  Act  of  1855,  and  of  guardians,  by  Act  of  1874.  The 
Act  of  1799  provides  for  exceptions  to  guardians'  invento- 
ries. And  this  is  the  proper  method  for  questioning  the  fair- 
ness of  an  executor's  or  administrator's  inventory.^  The  in- 
ventory of  an  executor  or  administrator  is  required,  by  the 
Act  of  1855,  to  be  full  and  specific — but  is  dispensed  with 
in  the  case  of  probate  of  a  foreign  will,  unless  required  by 
the  court,  by  Act  of  1891— and  in  other  cases,  by  Act  of 

2  See  Index  Foreign  Assets.  1  See  Index  Inventory. 

3  See  Index  Inventory.  2  Case  1635. 
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1878,  if  the  representative  is  entitled  to  the  residue  of  the 
estate  and  files  receipts  and  releases  for  all  debts  and  lega- 
cies or  files,  by  Act  of  1895,  an  afiidavit  of  their  payment  or 
transfer  to  himself. 

The  inventory  must  be  specific  and  detailed.  It  may  be 
questioned  and  questions  settled  on  the  accounting — but  is, 
in  general,  conclusive  in  default  of  exceptions.  It  need  not 
include  foreign  assets  covered  by  ancillary  administration — 
but  assets  that  are  included  must  be  accounted  for,  and  loss 
of  value  or  adverse  claim  sho^^^l  by  the  accountant.  It  may 
be  dispensed  with  where  the  entire  estate  was  specifically 
bequeathed  to  one  of  the  executors  and  charged  with  all  the 
debts  of  the  estate.^ 

The  Act  of  1795  requires  formal  appraisement  by  two 
appraisers  chosen  by  the  executor  or  administrator^ — subject 
by  the  Act  of  1874  to  approval  by  the  suiTogate.  And  the 
surrogate  appoints  appraisers  for  appraisement  of  the  family 
exemption,  by  the  Act  of  1874.  The  appraisement  must  be 
verified  by  at  least  one  of  the  appraisers. 

75.  AD>nNISTRATION  OF  ESTATE — Collection  of  Debts.  1 

The  administrator  or  executor  is  liable  if  debts  due  to  the 
estate  are  lost  by  his  negligence  in  collecting — though  the 
debtor  afterward  prove  insolvent.  He  is  liable  for  neglecting 
to  present  a  claim  against  the  estate  of  an  insolvent  debtor. 
But  he  is  not  liable  for  failure  to  collect  a  judgment  which 
he  knows  to  have  been  paid — nor  for  the  laches  of  an  attor- 
ney employed  with  due  care^ — nor  for  his  acceptance  of  the 
best  payment  obtainable,  such  as  rents  instead  of  interest  on 
mortgage. 

If  collection  is  made  before  letters  issued,  it  will  inure  to  ^ 
the  estate  when  the  letters  are  issued.^ 

If  assets  are  converted  into  money  by  an  executor  before 
his  death  they  become  administered  assets  in  the  hands  of 
his  personal  representative,  and  as  such  did  not  go  to  the  ad- 
ministrator d.  b.  n.^ — although  they  now  go  to  the  substi- 
tuted administrator.'* 

A  debt  of  the  executor^  is  to  be  charged  and  accounted  for 
like  other  debts — and  may  be  enforced  in  equity  by  a  legatee. 

3  Case  1490.  2  Case  493. 

4  See  Index  Appraisement.  3  Cases  752,  1026. 
1  See     Index     Collection     of  4  Case  291. 

Dehis.  5  See  Index  Dehi  of  Executor. 
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If,  however,  the  personal  representative  is  insolvent,  the 
sureties  on  his  administration  bond  are  not  liable  for  the  debt, 
although  it  was  inventoried  as  good.  The  debt  of  the  execu- 
tor carries  interest  like  other  debts. ^ 

If  a  debt  due  to  the  estate  is  paid  to  the  next  of  kin,  the 
payment  is  insufficient — unless  made  bj  the  request  of  the 
administrator.'^  But  payment  to  a  foreign  administrator 
under  a  judgment  rendered  in  the  foreign  jurisdiction,  is 
good.  Taking  another  security  does  not,  however,  amount 
to  payment  of  a  debt. 

In  like  manner,  a  legacy  payable  to  the  decedent,  should 
be  paid  after  his  death  to  his  administrator^— unless  it  has 
been  committed  to  the  care  of  the  executor  as  trustee  until  a 
certain  time.^ 

76.  AD^UXISTKATION  OF  ESTATE — Title  and  Authority  of  Per- 
sonal Representative. 

The  executor  derives  his  authority  from  the  will  and  not 
from  the  probate.-^  In  like  manner,  letters  of  administra- 
tion relate  back  to  the  death  of  the  decedent  as  against  the 
action  of  a  distraining  landlord.^ 

If  the  title  to  the  property  is  in  question,  as  in  the  case 
of  an  adverse  claim  of  property  by  gift  from  decedent,  the 
burden  of  proof  is  on  the  claimant^ — and  possession  of  papers 
by  the  executor  with  a  power  of  attorney  from  the  decedent 
is  not  conclusive  evidence  of  his  adverse  claim^ — and  an  ad- 
verse claimant  may  be  estopped  by  acquiescence  in  the  ad- 
ministrator's inventory  and  sale^ — or  recognized  by  delivery 
of  the  papers  by  the  administrator  to  him.^  An  executor 
may  hold  a  mortgage  in  his  own  right  without  merger  on 
lands  afterward  taken  by  the  estate  for  a  debt  due" — or  he 
may  purchase  and  hold  property  as  an  individual  though 
the  title  was  made  to  him  by  name  as  executor.^ 

^\^lere  a  person  retains  property  of  the  decedent  fraudu- 
lently, he  is  made  liable  by  statute  of  1705  as  an  executor 
de  son  tort.® 

6  Cases  810,  1711.  4  Cases  1897, 1897a. 

7  See     Index     Payment     of  5  Case  1537a. 

Debts.  6  Case  1913. 

8  Case  1858.  7  Case  1110. 

9  Case  748.  *  8  Case  644.  ' 

1  Case  1092.  9  See  Index  Executor  De  Son 

2  Case  1344.  Tort. 

3  Case  1887. 
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77.  ADMIXISTRATIOX   OF   ESTATE — Deposits  —  Investments! — 
Appropriation  and  Separation  of  Funds. 

An  executor  is  not  liable  for  the  loss  of  a  deposit  hj  fail- 
ure of  the  bank,  if  it  was  made  in  good  faith  and  with  rea- 
sonable care.^ 

In  like  manner,  loss  by  depreciation  is  not  charged  to  him 
without  negligence  or  misconduct  on  his  part^ — although  he 
had  refused  earlier  offers  for  the  property^ — especially  if 
the  loss  is  on  investments  retained  by  authority  of  the  stat- 
ute'^— or  by  authority  of  the  will  expressly  exonerating  him 
from  liability^ — or  by  reason  of  an  injunction  against  sale  of 
the  securities.'^ 

Guardians  and  personal  representatives  have  been  required 
to  invest  the  money  of  minors  under  the  direction  of  the 
court,  since  the  Act  of  iTS-i,  and  are  chargeable  with  interest 
in  case  of  their  negligence,  by  the  Act  of  1820 — now  ex- 
tended, by  the  Act  of  1843,  to  negligence  in  the  investment 
of  any  funds  retained. 

The  statutes  have  authorized  investments,  unless  othei*wise 
directed  by  the  court  or  by  will,  in  'New  Jersey  state  bonds, 
since  1865 — in  first  mortgage  bonds,  since  1881,  not  below 
5  or  6  per  cent,  interest,  by  Act  of  1881,  4^  per  cent,  interest 
from  1898  to  1899,  3  per  cent,  interest  from  1899  to  1902, 
4  per  cent.,  by  Act  of  1902— up  to  one-half  the  value  of  the 
property,  by  Act  of  1898,  and  up  to  two-thirds  of  the  value, 
by  Act  of  1902 — in  bonds  of  any  city,  town  or  township  in 
!N'ew  Jersey,  not  exceeding  15  per  cent,  of  its  entire  assess- 
able value,  by  Act  of  1892 — in  United  States  bonds,  by  Act 
of  1899 — and  in  any  investments  permissible  to  savings 
banks,  by  Act  of  1903.  The  original  investments  of  the  de- 
cedent may  be  retained,  by  direction  of  court,  by  Act  of 
1889,  and  generallv  in  good  faith  and  reasonable  discretion, 
by  Act  of  1899. 

Irrespective  of  the  statutes  it  has  been  held  that  the  invest- 
ment should  be  in  the  state  of  j^ew  Jersey' — that  co-exeou- 
tors  should  all  join  in  making  it — and  that  profits  derived 
from  the  private  use  of  the  trust  fimds  should  inure  to  the 
trust  estate.  And  it  has  been  held  that  a  first  mortgage  to 
two-thirds  of  the  value  of  the  mortgaged  property  was  suffi- 

1  See  Index  Investmenis.  5  Cape  1S51. 

2  Cases  1769,  1769a.  6  Case  1.S07. 

3  Cases  949.  1120,  2107.  7  Case  1SS4. 

4  Case  1733. 
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cient,  but  not  a  second  mortgage  amounting  with  the  first  to 
that  proportion  of  the  vahie— nor  mimiciijal  bonds— nor  bank 
stock— nor  railway  stocks  and  bonds— nor  the  personal  bond 
of  a  borrower— nor  a  note  secured  by  a  life  insurance  policy 
—nor  individual  personal  property  of  the  executor,  or  the 
personal  liability  of  a  co-executor — nor  of  a  contingent  re- 
maindei-man  with  the  pledge  of  his  contingent  interest— nor 
vacant  lots  or  brick  clay  lands.  Where  the  will  requires 
"productive  funds  upon  good  securities"  it  has  been  construed 
to  mean  investments  authorized  by  statute.  The  Act  of 
1820,  providing  for  investment  by  direction  of  court  did  not 
enable  the  court  to  authorize  the  retention  of  the  decedent's 
original  investments. 

The  direction  of  the  will  should  be  followed,  but  is  con- 
strued liberally,  as  in  a  direction  to  sell  within  a  given  time. 
It  may  authorize  investments  in  another  state— and  may  be 
construed  to  extend  to  retaining  original  investments  of 
another  estate,  in  which  decedent  was  entitled  to  a  share.  A 
specific  legacy  is  in  effect  a  direction  to  retain  that  invest- 
ment in  the  absence  of  danger  of  depreciation. 

In  appropriating-^  specific  securities  to  a  trust  fund  it  is 
not  sufficient  that  an  appropriation  be  made  in  the  mind  of 
the  trustee — and  an  actual  appropriation  made  without  notice 
to  the  cestui  que  trust  will  not  be  binding  upon  him.  The 
sufficiency  of  the  fund  set  apart  is  determined  by  present 
conditions  and  future  probabilities.  And  it  may  afterward 
be  enlarged  out  of  the  residue.  In  like  manner,  general 
assets  should  be  appropriated  to  complete  a  demonstrative 
legacy. 

A  court  of  equity  may  make  a  separation  of  shares  or  of 
trust  funds  not  originally  contemplated  by  tlie  testator^ — 
and  in  so  doing  appoint  separate  trustees.^"  But  this  will 
not  be  done  against  the  plain  intention  of  the  testator.^^ 
Separate  fimds  should  be  separately  invested. ^^  And  where 
innds  have  been  improperly  mingled,  they  may  be  separated 
in  equity,  with  the  burden  of  proof  on  the  accountant  as 
to  his  individual  funds.^^  The  beneficiaries  of  the  trust 
fund  are  preferred  to  the  individual  creditors  of  the  deceased 
trustee*^ — and  a  separation  will  be  refused,  where  the  estate 

8  See  Index  Appropriation  of        11  Coses  1551,  1831. 

Trust  Funds.  12  Case  820. 

9  Case  2109.  13  Case  1547a. 
10  Case  780.                                         14  Case  1077. 
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is  insolvent  and  tlie  funds  have  all  been  inventoried  as  be- 
longing to  the  general  estate.^ ^ 

On  the  other  hand,  if  the  will  has  created  a  single  trust 
covering  several  properties,  the  income  of  one  parcel  may 
be  applied  to  the  expenses  of  another.^  *^ 

78.  ADMINISTRATION  OF  ESTATE — Inteiest.l 

The  statute  charges  the  accountant  with  interest  only  on 
default  of  investment,  as  stated  in  the  last  section.  Interest 
is  also  chargeable  for  making  an  improjDer  investment^ — or 
for  failure  to  invest  after  reasonable  delay — though  held  by 
advice  of  counsel  and  under  testator's  verbal  direction^ — or 
where  the  accountant  has  failed  to  apply  to  the  court  for 
direction  on  the  refusal  of  his  co-executor^ — and  even  pend- 
ing settlement  of  his  account — or  a  prolonged  delay  in  ac- 
coimting — or  pending  dispute  as  to  the  amount — but  not 
pending  a  dispute  as  to  the  ownership  of  the  fund — or  for 
delay  caused  by  litigation. 

It  is  not  to  be  charged  on  advancements  made  by  the  tes- 
tator— nor  on  moneys  not  collected — ^or  needed  for  the  mainte- 
nance of  the  exceptant  himself  (a  minor),  or  deducted  for 
commissions  to  the  accountant. 

It  is  chargeable  on  the  executor's  own  debt  to  the  estate — 
and  on  moneys  used  by  him — or  mingled  with  his  private 
funds. 

In  general,  the  rate  chargeable  is  the  legal  rate — and  can- 
not be  voluntarily  reduced  by  a  trustee  without  the  consent 
of  his  cestui  que  trust.^  It  may  be  reckoned  with  semi-an- 
nual rests^ — and  charged  where  the  accountant  has  made 
private  use  of  the  fund — or  has  unreasonably  delayed  the 
payments  of  interest — or  where  the  testator  had  directed  the 
accumulation  of  interest  during  the  minority  of  the  benefi- 
ciary. 

79.  ADMINISTRATION  OF  ESTATE — Management — Contracts. 

An  executor  must,  in  general,  follow  the  direction  of  the 
wilP — and  this  controls  the  supposed  intention  of  the  tes- 
tator and  may  be  itself  controlled  by  the  court  in  the  interest 

15  Case  649.  4  Case  625. 

16  Case  1260.  5  Case  805. 

1  See  Index  Interest.  6  Case  113. 

2  Case  1874.  1  See     Index     Direction     of 

3  Case  328.  Will. 
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of  the  estate — and  may  be  enforced  in  equity  against  an  ex- 
ecutor who  neglects  or  refuses  to  obey  it.  It  may  be  ex- 
pressed in  precatory  words.^ 

An  executor  or  administrator  is  also  entitled  to  the  direc- 
tion of  the  court^  and  should  apply  for  it  in  all  cases  of 
doubt.  But  the  court  mil  confine  its  direction  to  questions 
of  present  importance  and  will  not  anticipate  questions  that 
may  arise  in  future — or  questions  that  do  not  relate  to  the 
duty  of  the  personal  representative.  And  it  will  not  be 
given  after  unreasonable  and  injurious  delay  of  the  executor 
in  appljdng  for  it.'* 

The  statute  provides  expressly  for  direction  of  the  court 
as  to  investments^  and  as  to  mortgage®  and  sale^  of  lands. 

The  continuation  of  testator's  business^  may  be  committed 
to  the  executor,  and  the  liability  of  the  estate  confined  to 
certain  designated  or  intended  assets — the  individual  lia- 
bility of  the  executor  in  such  business  being  secondary  to 
that  of  the  trade  assets.  The  decedent's  partnership  busi- 
ness may  be  continued  so  far  as  to  leave  the  assets  of  the 
decedent  in  it  without  involving  the -executor  in  personal 
liability^ — or  it  may  be  wound  up  under  the  direction  of  the 
will  without  involving  the  executor  or  the  estate  in  fresh 
liability.^  ° 

In  general,  an  administrator  or  executor  is  liable  indi- 
vidually on  his  contract^  ^  even  though  made  in  his  represen- 
tative capacity  and  for  the  benefit  of  the  estate.  But  by  the 
Act  of  1794,  he  can  only  be  charged  for  the  debt  of  the  de- 
cedent upon  his  promise  in  writing.  He  has  statutory  au- 
thority, by  Act  of  188Y,^^  to  carry  out  or  modify  the  de- 
cedent's contract  for  purchase  or  sale  of  lands.  And  by  Act 
of  1804  such  contract  if  made  in  writing  (and  if,  until 
1874,  attested  bv  two  or  more  witnesses)  may  be  enforced 
by  the  Orphans''  Court.  And  by  Act  of  1888  the  Oi-phans' 
Court  may  direct  performance  of  such  contract  by  an  admin- 
istrator pendente  lite. 

The  executor's  right  to  apply  for  the  enforcernent  in  equity 

2  See  Index  Precaforij  Words.  S  See  Index  Business  of  Tes- 

3  See     Index     Direction     of  tator. 

Court.  9  Case  2205. 

4  Case  1143.  10  Case  754. 

5  See  Index  Investments.  11  See  Index  Contract  of  Per- 
fi  See  Index  Mortgage.  sonal  Representative. 

7  See  Index  Sale  of  Land.  12  See  Index  Contract  of  De- 

cedent. 
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of  such  contract  does  not  depend  on  his  having  a  power  of 
sale.^^ 

The  executor's  control  of  the  personal  property  includes 
his  right  to  vote  on  stock  standing  in  his  decedent's  name.^'* 
And  where  an  executor  or  trustee  holds  lands  under  the  direc- 
tion of  the  will  he  may  make  improvements  by  order  of  the 
court  and  may  even,  under  the  Act  of  1891,  mortgage  the 
land  for  that  purpose.^ '^ 

80.  AD31I]\ISTRATIO]V  OF  ESTATE — Expenses.l 

The  expense  of  procuring  the  required  administration 
bond  is  now  allowed  to  the  executor  or  administrator,  by  the 
Act  of  1894.  He  is  also  allowed  his  necessary  traveling 
expenses^ — broker's  commissions — agent's  salary — costs  and 
counsel  fees  paid — and  when  he  is  charged  with  the  care  of 
the  land,  the  repairs,  insurance  and  taxes  paid  by  him. 

On  the  other  hand,  the  expense  of  a  safe  deposit  for  securi- 
ties— and  of  an  accountant — have  been  disallowed.  So,  too, 
the  fees  paid  to  an  attorney  for  doing  the  executoi''s  work.^ 
The  fees  of  the  judge  and  of  the  surrogate  on  accounting  are 
regulated  by  statute.^ 

Funeral  expenses^  are  made  a  preferred  debt,  by  the  Act 
of  1799 — and  reasonable  expense  of  burial  plot  and  tomb- 
stone or  monument  are  included — and  even,  in  certain  cases, 
the  burial  of  the  decedent's  wife  and  child — but  not  of  an 
adopted  child  who  was  self  supporting — nor,  as  against  the 
creditors  of  an  insolvent  decedent,  the  expenses  of  the  burial 
of  his  wife  who  left  a  solvent  estate  of  her  own.  The  de- 
cedent may  provide  by  his  will  for  the  erection  of  an  extrava- 
gant monmnent,  though  the  perpetual  maintenance  of  it 
would  be  void  as  a  perpetuity.^ 

The  question  as  to  which  fund,  principal  or  income,  should 
be  applied  to  the  payment  of  expenses  affects  legatees,  where 
the  different  funds  are  differently  bequeathed,  and  is  consid- 
ered with  the  payment  of  legacies.'^ 

Allowances  for  maintenance  of  the  decedent's  family  are 

13  Case  1432.  3  Case  1695. 

14  Case  390.  4  See  Index  Fees. 

15  See  Index  Improvement  of  5  See  Index  Funeral  Expen- 

Lnnds.  ses. 

1  See  Index  Expenses  of  Ad-  6  Case  1809. 

minisiraHon.  7  See  Index  Payment  of  Leg- 

2  See  Index  Accounting  acies. 

(items  of  discharge). 
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provided  for  in  case  of  contested  probate,  by  the  Act  of  1895^ 
— and  there  is  a  statutory  exemption  of  $200  allowed  to  de- 
cedent's family,  which  is  not  subject  to  his  debts,  by  the  Act 
of  1851 — provided,  since  1874,  that  snch  exemption  does  not 
conflict  with  his  will. 

81.  ADMINISTRATION  OF  ESTATE — Sale  of  Personal  Pi-operty.l 

If  an  executor  sells  on  the  best  terms  obtainable,  he  is  not 
chargeable  with  unavoidable  loss  on  purchase  money  notes 
taken  by  him — but  it  is  otherwise,  if  credit  was  given  need- 
lessly to  the  purchaser.  And  where  the  credit  was  given  to 
a  new  partner  on  his  purchase  of  the  decedent's  partnership 
interest,  the  claim  for  purchase  money  cannot  be  followed 
into  the  profits  of  the  new  firm. 

An  executor  may  transfer  a  mortgage  belonging  to  the 
estate^ — but  not  by  a  conveyance  after  foreclosure  decree  and 
payment.^  He  may  by  agi-eement  postpone  its  lien  to  other 
claims.*  He  may  assign  stock  by  a  blank  transfer.^  On 
the  other  hand,  an  assignment  of  all  his  interest  as  an  indi- 
vidual creditor  will  not  effect  a  transfer  of  the  personalty  of 
the  estate." 

If  the  executor  pledges  the  personal  property  of  the  estate, 
the  pledge  is  subject  to  the  trust  under  which  he  holds  the 
property.'''  If  property  was  pledged  by  the  decedent,  his 
personal  representative  may  redeem  it.^ 

If  the  executor  takes  a  mortgage  for  the  estate,  it  will  not 
merge  in  his  title  as  an  individual.^  If  he  prematurely  re- 
leases a  mortgage  held  by  the  estate  as  indemnity  for  the  de- 
cedent's liability  as  surety,  he  Avill  become  liable  as  for  a 
devastavit.  ^*^ 

But  one  of  several  co-executors  may  bind  all  by  a  proper 
release  or  discharge  of  a  mortgage  held  by  the  estate.^^  And 
may  make  himself  liable  for  an  improper  sale  to  his  co-ex- 
ecutor by  knowingly  receiving  the  proceeds.^"  On  the  other 
hand,  a  release  of  mortgage  by  the  next  of  kin  will  be  set 
aside  in  favor  of  the  administrator  subsequently  appointed.^^ 

8  See    Index    Allowance  for          6  Case  217. 

Family.  7  Case  2121. 

1  See  Index  Sale  of  Personal  8  Case  1004. 

Property.  9  Case  1295. 

S  Case  2200.  10  Case  1403. 

3  Case  2202.  11  Case  1976a. 

4  Case  1976a.  12  Case  1735. 

5  Cases  2174,  2174a.  13  Case  1923. 
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82.  ADMIXISTKATION  OF  ESTATE — Sale  of  Land  Under  a  Power 
or  Direction  to  Sell  1 — Execution  by  Successor. 

Bj  the  Act  of  1886  a  power  of  sale  in  executors  qualifies 
them  to  sue  in  partition.  And  a  power  of  sale  to  executors 
might,  by  the  Act  of  1815,  be  executed  by  the  acting  execu- 
tor or  the  survivor  or  survivors  of  several  executors.  This 
act  was  repealed  in  1846  and  has  not  been  re-enacted  as  to  a 
power  of  sale.  By  the  Act  of  1839  a  power  of  sale  may  be 
executed  by  an  administrator  c.  t.  a.,  or  by  the  survivor  of 
several  administrators  c.  t.  a.,  or  since  1844  by  their  suc- 
cessor. And  this  was  extended  by  the  Act  of  1903  to  a  sub- 
stituted administrator  c.  t.  a.  By  the  Act  of  1888  even  a 
discretionary  jx)wer  may  be  executed  by  the  administrator 
c.  t.  a.,  subject  to  confirmation  by  the  court,  unless  the  will 
designates  another  person  for  the  purpose.  And  a  power  of 
sale  may  be  executed  by  the  trustee  appointed  by  the  Or- 
phans' Court  in  the  place  of  the  original  testamentarv  trus- 
tee.2 

A  direction  to  selP  may,  by  the  Act  of  1795,  be  executed 
by  an  acting  executor — and  by  the  Act  of  1817  by  a  surviv- 
ing executor — and,  by  the  Act  of  1839,  by  an  administrator 
c.  t.  a.,  or  by  the  survivor  of  several  administrators  c.  t.  a., 
or  since  1844  by  their  successors — and  since  1903,  by  a  sub- 
stituted administrator  c.  t.  a.  By  the  Act  of  1888,  even  a 
discretion  vested  in  the  executor  by  the  direction  to  sell  may 
be  executed  by  the  administrator  c.  t.  a.,  subject  to  confinna- 
tion  by  the  court,  unless  the  will  designates  another  person 
for  the  purpose. 

In  like  manner,  a  devise  in  trust*  for  sale  may  be  executed 
by  an  acting  executor,  by  the  Act  of  1795,  and  by  a  surviv- 
ing executor,  by  the  Act  of  1817.  And  an  administrator 
c.  t.  a.  may  execute  a  power  of  sale  with  a  continuing  tnist 
and  may  exercise  a  testamentary  discretion  given  to  the  ex- 
ecutor, by  the  Act  of  1888,  unless  the  will  designates  another 
person.  And  the  discretion  and  title  in  trust  are  vested  in 
a  successor  appointed  by  the  chancellor,  by  the  Act  of  1867 
—or  by  the  Orphans'  Court,  by  the  Act  of  1892. 

The  statutes  also  provide,  by  Act  of  1897,  for  the  execu- 
tion of  a  power  of  sale^  by  the  guardian  of  a  lunatic  trustee, 
by  direction  of  the  court — and  by  Act  of  1904  for  the  execu- 

1  See  Index  Poiuer  of  Sale.  4  See  Index  Trusts  and  Trus- 

2  Case  1739.  tees. 

3  See  Index  Direction  to  Sell.        5  See  Index  Power  of  Sale. 
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tion  of  a  power  of  sale  or  devise  in  trust  by  a  married  woman, 
as  if  sole.  And  the  purchaser  is  relieved  from  liability  as 
to  the  application  of  the  purchase  money,  under  any  execu- 
tors', administrators'  or  trustees'  deed  with  recital  of  receipt 
of  consideration,  by  the  Act  of  1884,  and  under  any  deed 
by  an  administrator  c.  t.  a.  in  execution  of  a  direction  to  sell 
or  power  of  sale,  by  Act  of  1888. 

In  several  recent  cases,  in  all  of  which  the  language  of 
the  will  was  directory  in  form,  it  has  been  said  tliat  acting 
executors  may  execute  a  power  of  sale^ — and  it  was  so  held 
in  1840  in  a  case  where  a  power  to  sell  was  coupled  with  a 
devise  in  trust."  All  who  qualify  as  executors  must  join  in 
executing  the  power. ^  Under  the  Act  of  1815  a  surviving 
executor  could  (in  1837)  execute  a  testamentary  power  of 
sale^ — but  he  could  not  do  so  before  that  Act.^*^  Since  1839 
the  execution  may  be  by  the  administrator  c.  t.  a.-^^ — but  not 
before  that  Act.^^  It  may  be,  since  1903,  by  the  substituted 
administrator  c.  t.  a.^^— but  not  by  a  foreign  administrator 
c.  t.  a.i* 

Even  before  the  Act  of  1888  a  mere  formal  discretion 
passed  with  the  power  of  sale  to  the  successor  in  office^  ^ — 
but  not  where  the  discretion  related  to  the  fact  of  sale  itself^* 
— or  was  attached  to  the  person  of  the  executor  rather  than 
the  office^''' — or  involved  an  active  trust  to  invest  and  pay 
income^ ^ — or  a  trust  not  connected  with  a  power  of  sale.^^ 

On  the  other  hand,  the  Act  of  1888  does  not  transmit  to 
an  administrator  c.  t.  a.  a  power  given  to  the  executor  to  sell 
under  a  devise  in  trust^*^ — or  a  discretionary  power  as  to 
advancements  and  investments  disconnected  from  any  power 
of  sale.^^ 

A  direction  to  sell  might  be  executed  under  the  Act  of 
179 5  by  an  acting  executor-^ — and  the  statutory  words  relat- 
ing to  a  direction  to  sell  have  been  said  to  "refer  to  every 
power  of  sale."-^ 

6  Cases  369,  1160,  1853,  1853a.  15  Cases  804,  817,  1498. 

7  Case  316.  16  Cases  550,  1653. 

8  Case  1093.  17  Case  859. 

9  Case  404.  18  Casp  1906. 

10  Case  29.  19  Case  255. 

11  Cases  633,  899,  1739.  20  Case  1064. 

12  Case  14.  21  Cases  924a,  1230. 

13  Case  2243.  22  Case  133. 

14  Case  1271.  23  Case  369. 
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83.  »L\XAGEMENT    OF    ESTATE — Power    of    Sale  1 — Time    and 

Manner  of  Execution. 

The  time  named  for  its  execution  in  a  power  of  sale  is,  in 
general,  only  directory.  And  this  is  true  also  of  a  direction 
to  sell^ — except  that  a  substitution  of  donees  for  those  dying 
''before  such  sale"  applies  to  the  time  named  for  sale  and 
not  to  the  actual  date  of  sale.^  The  power  of  sale  may 
even  be  executed  after  long  delay,  if  there  have  been  no 
laches  or  estoppel.  And  consent  of  the  beneficiaries  will 
estop  them  from  objecting  to  the  delay.^  And  the  execvitors 
will  not  be  liable  for  loss  occasioned  by  a  refusal  to  sell 
against  the  wishes  of  the  beneficiaries.^  Sale  cannot  be 
made,  however,  under  a  testamentary  power  after  the  desig- 
nated purpose  of  the  sal©  is  satisfied.  In  some  cases,  sale 
may  be  accelerated  by  consent  of  the  parties  interested — in 
others,  not. 

A  power  of  sale  cannot,  in  general,  be  executed  by  will — 
nor  by  a  partition  between  the  donees  of  the  power  as  benefi- 
ciaries— nor  by  joining  in  a  deed  of  the  heirs  with  a  recital 
that  it  was  not  necessary  to  execute  the  power.  In  general, 
a  power  of  sale  will  not  include  a  power  to  mortgage — or  to 
consent  to  an  electric  railroad — or  to  charge  the  property 
with  repairs,  for  which  another  fund  had  been  provided. 

On  the  other  hand,  it  will  include  power  to  dedicate 
streets  by  a  map.  And  the  court  may  direct  the  making  of 
a  mortgage  in  execution  of  a  power  of  sale.  It  will  also 
control  the  fraudulent  execution  of  a  power — or  an  execution 
regular  in  form  but  intended  to  evade  the  want  of  power  to 
make  a  mortgage. 

The  donee  of  a  power  of  sale  cannot  by  consent  enable 
another  to  execute  it. 

He  may,  however,  sell  for  part  cash  and  take  back  a  mort- 
gage for  the  unpaid  balance,  even  though  the  mortgage  is 
aftenvard  lost  by  the  depreciation  of  the  property.^ 

84.  MANAGEMENT   OF  ESTATE — Power   of   Sale! — Construction 

and  Effect. 

A  power  of  sale  will  generally  extend  to  lands  specifically 
devised — and    lands    devised    in    trust — and    after-acquired 

1  See  Index  Power  of  Sale.  5  Case  1692. 

2  Case  1260.  6  Case  1713. 

3  Case  1263.  1  See  Index  Poiuer  of  Sale. 

4  Case  1260. 
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lands — and  it  will  control  a  devisee  and  those  claiming  under 
or  against  him.  All  the  beneficiaries  of  a  testamentary 
power  of  sale  mav,  however,  join  in  electing  to  take  the  land 
instead  of  the  proceeds  of  the  sale. 

A  naked  power  of  sale  does  not  vest  title  in  the  donee  of 
the  power — although  the  power  may  extend  to  a  conveyance 
of  the  fee.     This  is  true  also  of  a  direction  to  sell.^ 

A  power  of  sale  is  often  implied  in  the  executors  from  a 
testamentary  direction  to  divide  or  invest — or  from  a  charge 
of  debts  or  legacies — but  this  is  not  necessarily  the  case. 

The  power  may  be  conditional — or  limited  to  a  particular 
event  or  purpose — or  dependent  on  the  consent  of  others — 
and  its  execution  restricted  accordingly.  And  a  direction 
to  sell  may  be  construed  to  be  a  mere  power  of  sale  for  divis- 
ion of  the  property.^ 

85.   SALE    OF    LAXD    BY    ORPHANS'    COURT    FOR    DEBTS  1 — 

Application — Estate   Sold. 

Under  the  Act  of  1743,  repealed  in  1799,  execution 
against  an  executor  ran  against  the  decedent's  lands  for  pay- 
ment of  his  debts— and  now,  by  the  Act  of  1881,  execution 
may  issue  against  the  lands  of  a  deceased  judgment  debtor, 
if  he  dies  intestate  and  no  administration  is  taken  out  on  his 
estate  within  six  months.^ 

Lands  of  the  decedent  are  subject  to  his  debts  and  statu- 
tory provision  is  made  for  their  enforcement  either  by  action 
against  the  heirs  and  devisees,  by  Act  of  1799^ — or  by  appli- 
cation to  the  Orphans'  Court  for  an  order  to  sell  land  for  the 
payment  of  debts. 

By  the  Act  of  1784  application  may  bo  made  by  the  per- 
sonal representatives  to  the  Orphans'  Court  of  the  county 
where  the  land  lies — since  1898,  to  the  Oi-phans'  Court  of 
the  county  where  letters  were  issued.  And  application  may 
be  made  by  judgment  creditors,  by  the  Act  of  1820.  The 
application  by  the  personal  representative  must  contain  a 
verified  accoimt  of  the  personal  estate  and  debts,  by  Act  of 
1799 — and  since  1898,  must  describe  all  lands  of  the  de- 
cedent.    All  co-executors  must  join.'*      The  application  must 

.     2  See  Index  Trusts  and  Trus-  2  See  Index  Execution. 

tees.  3  See   Index   Heirs   and   De- 
3  Case  984.  visees. 

1  See  Index  Sale  of  Land  hy  4  Case  1695. 

Orphans'  Court  for  Debts. 
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be  made  to  the  Orphans'  Court  and  not  to  the  Court  of  Chan- 
cery,^ though  a  judgment  creditor  may  still  file  a  bill  in 
equity  against  heirs  and  devisees.*"  The  application  must 
follow  the  statute."  It  must  render  an  account  of  the  debts 
and  assets,^  and  not  merely  append  a  copy  of  a  foreign  ac- 
counting^— and  will  be  set  aside  for  want  of  such  account.^** 
On  the  other  hand,  the  statement  of  debts  is  not  an  acknowl- 
edgment to  bar  the  statute  of  limitations.^^ 

The  application  may  be  m,ade  within  any  reasonable 
time.i2  gy  ^ijg  ^^^  Qf  ^Y84,  imtil  1799,  the  sale  passed 
decedent's  entire  estate — by  the  Act  of  1799,  the  estate  which 
the  heirs  and  devisees  had  at  the  time  of  the  making  of  the 
order.  By  the  Act  of  1825  the  decedent's  lands  are  made 
liable  for  his  debts  for  one  year  after  his  death  and  the 
estate  which  he  had  at  the  time  of  his  death  passed  under 
an  order  of  sale  made  within  one  year — and  since  1898,  if 
the  order  to  show  cause  is  made  within  one  year.  By  Act 
of  1838,  all  the  estate  of  the  decedent  passes  if  the  order  of 
sale  is  made  within  one  year,  and  the  estate  of  the  heirs  and 
devisees  at  the  time  of  the  order,  if  it  is  made  after  one  year 
— the  time  being  fixed  in  either  case  by  the  order  to  show 
cause,  by  the  Act  of  1898. 

After  1799,  and  before  1825,  there  was  no  lien  upon  de- 
cedent's land  for  his  debts^^  and  only  the  estate  of  the  de- 
visee or  heir  passed  by  a  sale,  under  the  Act  of  1799.^*  And 
by  the  later  statute  this  is  true  of  a  sale  under  an  order  made 
after  one  year  and  the  sale  is  subject  to  judgment  debts  of 
the  devisee^' — or  a  partition  between  the  heirs.^® 

By  the  Act  of  1825  sale  is  made  subject  to  the  widow's 
right  of  dower.  Or  it  may  be  sold  free  from  dower  or  cur- 
tesy, on  consent  to  take  a  gross  sum,  by  the  Act  of  1870 — 
or  on  relinquishment  of  dower  or  curtesy  before  sale,  by  the 
Act  of  1876.  In  case  of  sale  free  from  dower,  the  dower  is 
shifted  to  the  proceeds  of  sale^^ — and  if  the  administrator 
takes  a  purchase  money  mortgage  to  secure  the  dower,  it  is 
taxable  in  his  hands  and  the  tax  chargeable  against  the 
widow's  interest.^® 

5  Case  1303.  12  Case  111. 

fi  Case  800.  13  Case  285. 

7  Cases  532,  1042.  14  Case  110. 

8  Case  532.  15  Case  732. 

9  Case  1552.  10  Case  1226. 

10  Case  532.  17  Case  1708. 

11  Case  1885.  18  Case  2043. 
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And  by  the  Act  of  1881  sale  may  be  made  free  from  a 
mortgage  incumbrance,  leaving  the  proceeds  liable  for  the 
mortgage  as  a  preferred  debt  and  the  deficiency  provable  as 
a  claim  against  the  general  estate. 

86.   SALE    OF    LAXD    BY    ORPHANS'    COURT    FOR    DEBTS  1 — 
Wliat  Debts  and  Wliat  Lands. 

The  sale  may  be  made  for  commissions,  expenses  and 
allowance  to  counsel- — or  for  advances  made  by  the  admin- 
istrator for  debts^ — but  not  for  a  single  debt,^  or  a  debt  which 
was  properly  chargeable  to  the  husband  of  the  decedent,^  or  a 
fictitious  debt,^  or  a  valuation  charged  on  the  land  by  the 
testator.'^ 

The  validity  of  claims  cannot  be  determined  by  the  Or- 
phans' Court,**  except  in  insolvent  estate  proceedings,^  even 
on  the  application  of  the  heirs  to  restrain  the  sale  and  fur- 
nish security  for  payment  of  the  debts.^^  And  the  order  of 
sale  is  not  an  adjudication  of  the  claims  recited.^ ^ 

By  the  Act  of  1799  only  so  much  land  can  be  sold  as  is 
necessary,  after  application  of  the  personalty,  unless  the  land 
cannot  be  divided — and  if  part  is  to  be  sold  it  must  be  speci- 
fied in  the  order.  By  Act  of  1820  (in  force  until  1905) 
proprietary  shares  and  unlocated  warrants  were  expressly 
included  in  the  lands  subject  to  sale.  By  Act  of  1877  pro- 
vision is  made  for  sale  of  lands  lying  in  other  counties  under 
an  order  of  the  Orphans'  Court  of  the  county  where  letters 
were  issued  directing  application  to  the  Orphans'  Court  of 
the  county  where  the  lands  lie  for  an  order  to  sell,  publica- 
tion being  required  until  1897  in  each  county.  And  by  the 
Act  of  1897  provision  is  made  for  the  sale  of  contiguous 
lands  lying  in  several  counties  as  one  parcel. 

Under  these  statutes  the  order  to  sell  must  not  be  for  all 
the  lands  in  gross,* ^  or  by  an  indefinite  description,  such  as 
"so  much  *  *  from  the  eastern  portion  *  *  as  will 
be  sufiicient,"*^  although  equity  will  not  enjoin  a  sale  for 
mere  uncertainty  of  description.*^     Lands  which   are  sub- 

1  See  Index  Sale  of  Land  hy  8  Case  1226. 

Orphans'  Court  for  Debts.  9  Case  1539.  ' 

2  Case  1695.  10  Case  1177. 

3  Case  111.  11  Case  1885. 

4  Case  116.  12  Case  235. 

5  Case  1198.  13  Case  196. 

6  Case  999.  14  Case  1465. 

7  Case  285. 
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ject  to  a  testamentary  direction  to  sell  for  a  particular  pur- 
pose, with  a  bequest  of  the  balance  of  the  proceeds,  may  be 
sold  by  the  Orphans'  Oourt^^ — but  not  escheated  lands^® — 
nor  an  equitable  interest  under  decedent's  contract  to  pur- 
chase.^'^ 

The  Orphans'  Court  of  one  county  cannot  order  the  sale  of 
lands  in  another  county. ^^ 

And  it  cannot  determine  the  question  of  title  to  lands,^^ 
though  it  may  ascertain  the  real  estate  of  which  the  decedent 
died  seized. ^*^  And  it  may  ascertain  the  facts  on  which  an 
adverse  claim  of  title  is  based,  which  seriously  affects  the 
opportunity  to  obtain  fair  value  for  the  property.^^ 

87.   SALE    OF    LAND    BY    ORPHANS'    COURT    FOR    DEBTS  1— 

Procedure. 

The  Act  of  1Y99  provides  for  a  rule  to  show  cause  and 
publication — and  by  the  Act  of  1887,  repealed  in  1889,  it 
was  required  that  this  rule  contain  a  description  of  the  lands 
and  be  served  personally  or  by  mail  and  publication. 

By  the  Act  of  1799  the  order  to  sell  could  only  be  made 
after  the  personal  piroperty  had  been  actually  applied  to  the 
debts,  but  the  revision  of  1874  provides  only  that  no  more 
of  the  lands  shall  be  sold  than  may  be  necessary  after  appli- 
cation by  the  executor  of  the  personal  property. 

By  the  Act  of  1825  the  order  of  sale  must  be  made  within 
one  year  after  decedent's  death,  but  the  Act  of  1898  seems 
to  require  only  that  the  order  to  show  cause  be  made  within 
that  period. 

The  Orphans'  Court  must  ascertain  the  deficiency.^  The 
insufficiency  of  the  personal  property  must  be  shown^ — and 
(in  1827)  its  application  to  the  debts'* — and  there  can  be  no 
sale  if  the  personal  property  is  sufficient.^  The  order  of  sale 
must  specify  the  amount  to  be  raised^ — and  whether  the  prop- 
erty is  to  be  sold  free  from  incumbrances.''^  It  may  provide 
for  laying:  out  streets  and  making  maps.* 

15  Case  662.  1  See  Index  Sale  of  Land  hy 

16  Cases  195,  195a.  Orphans'  Court  for  Debts. 

17  Case  2062.  2  Case  1552. 

18  Cases  328,  1322.  3  Case  116. 

19  Cases  111,  868a.  4  Case  66. 

20  Case  86Sa.  5  Case  1037. 

21  Case  1271.  6  Case  868. 

7  Case  1067. 

8  Case  488. 
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And  it  may  be  amended  by  the  Orphans'  Court  after  the 
sale^ — or  by  the  Prerogative  Court  on  appeal.^*^  It  cannot 
be  questioned  collaterally  except  for  fraud^^ — and  not  for 
mere  irregularity.^^  The  jurisdiction,  however,  is  statutory 
and  dependent  on  compliance  with  the  statute^ ^ — and  can  be 
questioned  to  that  extent,^'*  with  a  presumption  in  favor  of 
the  decree. -^^ 

The  Act  of  1823  requires  the  personal  representative  to 
give  bond  on  obtaining  the  order  to  sell — and  so,  by  Act  of 
1892,  on  obtaining  an  order  to  sell  in  other  counties.  And 
by  the  Act  of  1874  the  sale  may  be  stayed  on  a  bond  by  the 
heirs  or  devisees  enforceable  by  suit  or  by  order  to  sell  on 
default.  The  heirs  or  devisees  cannot,  however,  dispute  the 
debts  in  order  to  reduce  the  amount  of  their  bond.^^ 

88.  SALE  OF  LANDS  BY  ORPHANS'  COURT  FOR  DEBTS  1 — 

Sale  and  Conveyance — Review. 

By  the  Act  of  1799  the  setting  up  of  notices  of  sale  is 
required,  at  first  for  two  months,  and  afterward  for  one 
month  by  special  order  in  1886,  and  generally  since  1887. 
The  Act  of  1820  also  requires  publication. 

Sale  may  be  made,  since  1816,  by  a  surviving  executor  or 
administrator — since  1874,  by  the  new  appointee  after  re- 
moval of  his  predecessor  for  want  of  required  security — since 
1903,  by  a  substituted  administratoi— and  since  1895  (until 
1905)  by  an  executrix  after  her  marriage. 

Report  of  sale  must  be  made,  by  Act  of  1838,  to  the  Or- 
phans' Court  of  the  county  making  the  order  of  sale,  and 
decree  of  confirmation  made  by  that  court.  This  order  of 
confirmation  is,  by  the  Act  of  1898,  conclusive  evidence  of 
the  validity  of  the  proceeding — and  even  reversal  on  appeaJ 
does  not  affect  a  bona  fide  purchaser,  by  the  Act  of  1898. 

The  order  of  confirmation  cures  irregularities^ — but  it  will 
be  refused  for  gross  irregularities  or  inadequacy  of  price.^ 

A  payment  of  sixty  per  cent,  of  the  purchase  money  in  a 
mortgage  may  be  allowed,  notwithstanding  that  a  loss  is 
afterward  suffered  on  it  by  the  depreciation  of  the  prop- 
erty.^ 

9  Case  868.  16  Case  1177. 

10  Case  868a.  1  See  Index  Sale  of  Land  hy 

11  Case  236.  Orphans'  Court  for  Dehts. 

12  Case  488.  2  Case  235. 

13  Case  1042.  3  Cases  1420,  1420a. 

14  Case  1552.  4  Case  1713. 

15  Case  1044. 
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Tlie  Act  of  1799  requires  the  deed  to  contain  a  recital  of 
the  order  of  sale. 

After  the  removal  of  an  administrator,  and  conveyance 
made  by  the  co-administrator,  equity  will  enjoin  an  eject- 
ment suit  by  the  heirs  against  the  purchaser.^  And  if  the 
executor  or  administrator  dies  after  the  confirmation  of  the 
sale,  the  deed  may  be  made  by  the  administrator  de  bonis 
non,  by  the  Act  of  1859.  So,  it  may  be  mad©  to  the  heirs 
or  devisees  of  the  purchaser  on  his  death  after  the  confirma- 
tion, by  Act  of  1854 — or  before  confirmation,  by  Act  of  1864. 

By  the  Act  of  1892  sale  of  land  under  the  order  of  the 
Orphans'  Court,  unless  otherwise  directed,  may  be  made  by 
public  or  private  sale  and  on  the  terms  that  seem  most  ad- 
vantageous, subject  to  the  confirmation  of  the  court. 

The  Act  of  1799  provides  for  contribution  between  all 
heirs  and  devisees  for  lands  of  any  one  or  more  that  may  be 
ordered  sold  for  the  debts  of  decedent — and  this  includes 
lands  devised  to  the  widow  in  lieu  of  dower.® 

Under  the  Act  of  1799  the  proceeds  of  the  sale  of  land  are 
assets  for  debts'^  and  the  surplus  proceeds  are  real  estate.^ 
And  the  Orphans'  Court  may,  by  Act  of  1823,  and  shall,  by 
Act  of  1874,  order  distribution  of  the  surplus  proceeds — and 
may  order  payment  to  the  judgment  creditor  of  a  distributee, 
by  Act  of  1889 — or  to  a  foreign  guardian,  by  Act  of  1847 — 
or  foreign  trustee,  by  Act  of  1886. 

After  sale  and  conveyance  the  Orphans'  Court  has  no 
power  to  set  the  sale  aside^ — and  even  fraud  cannot  be  set 
wp  at  law  by  the  purchaser  against  his  own  sealed  contract^ ^ 
— or  in  equity  by  parties  interested  as  against  a  bona  fide 
grantee^ ^  or  mortgagee,-^^  So,  as  to  a  purchaser  under  sale 
made  under  a  void  appointment  of  administrator.-^^  If  it  is 
set  aside  for  the  administrator's  fraud,  he  will  be  charged 
with  the  then  value  of  the  property.-^^  But  he  will  not  be 
liable,  where  the  sale  is  set  aside  because  of  unknown  incum- 
brances.^'^ 

Appeal  may  be  taken  by  a  devisee  as  an  interested  party^® 
— or  by  an  heir  whose  character  as  such  has  been  admitted 

5  Case  605.  11  Case  1605. 

6  Case  1552.  12  Case  1042. 

7  And  see  case  204.  13  Case  546. 

8  And  see  cases  730,  730a,  769.  14  Case  642. 

9  Case  190.  15  Case  1983. 
10  Case  2069.  16  Case  1312. 
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by  want  of  objection  to  his  exceptions  to  the  master's  report 
of  sale-^^ ;  but  not  by  one  claiming  an  adverse  title.^* 

An  order  that  the  purchaser  complete  his  contract  is  sub- 
ject to  appeal,  though  coupled  with  an  unappealable  order 
for  attachment  for  contempt.-^ ^ 

Under  the  constitution  of  1844  an  Orf)han8'  Court's  sale 
of  land  can  no  longer  be  reviewed  by  certiorarij^**  although 
this  was  formerly  the  proper  proceeding.^^ 

89.   SALE    OF   LAND    IN    CHANCERY  1 — For    Maintenance  —  To 
Trustee. 

The  Act  of  1869  provides  for  partition  sales  in  Chancery 
free  from  decedent's  debts.  Under  this  act  the  proceeds  were 
paid  to  the  administrator  for  administration  in  the  Orphans' 
C'ourt.^  But  in  1898  provision  was  made  for  ascertainment 
and  payment  of  the  debts  in  the  Chancery  proceeding. 
D'ebts  which  are  charged  on  the  land  may  apply  for  payment 
out  of  the  proceeds.^ 

Statutory  provision  is  also  made  for  sale  of  land  in  Chan- 
cery for  maintenance  of  infants,  by  Act  of  1898— for  taxes 
and  assessments  under  power  of  sale  in  trustee,  irrespective 
of  the  contingency  expressed,  by  Act  of  1871— for  sale  of 
future  or  contingent  estates  limited  to  infants  and  persons 
not  in  esse,  by  Act  of  1857— for  sale  of  mortgage  of  lands 
devised  in  trust  or  contingency,  for  taxes  or  assessments,  by 
Act  of  1889 — or  for  payment  of  mortgage,  judgment  or  legacy 
charged,  by  Act  of  1890— and  for  sale  of  lands  devised  to  a 
religious  society,  by  Act  of  1859,  or  to  an  educational  cor- 
poration, by  Act  of  1905. 

Sale  of  land  might  also  be  ordered  by  the  Orphans'  Court, 
by  Act  of  1784,  repealed  in  1799,  for  the  maintenance  and 
education  of  minor  children.  And  this  is  again  provided  for, 
by  Act  of  1901. 

Where  sale  is  made  by  a  personal  representative  or  trus- 
tee directly  or  indirectly  to  himself,  it  is  in  general  voidable 
in  equity,  and  may  be  set  aside  as  such  or  enforced  as  a  con- 
tinuing trust  against  the  purchaser.^  In  like  manner,  an 
indirect  sale  to  the  administrator  under. an  Orphans'  Court's 

17  Case  532.  1  See  Index  Sale  of  Land  in 

18  Case  842.  Chancery. 

19  Case  2238.  2  Case  1736. 

20  Ca?e  490.  3  Case  2171. 

21  Case  112.  4  See  Index  Sale  to  Trustee. 
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sale  for  debts  is  voidable  in  equity^ — although  indirect,®  as 
well  as  direct/  sales  have  been  held  to  be  void  at  law. 

90.  DEVASTAVIT  1 — Negligence. 

By  the  Act  of  1855  jurisdiction  is  vested  in  the  Orphans' 
Court  as  in  Chancery  to  examine  into  and  protect  against 
devastavit.  And  the  Act  of  1865  provides  that  the  failure 
to  plead  plene  administravit  shall  not  be  conclusive  evidence 
of  a  devastavit  in  an  action  brought  upon  the  judgment. 

It  is  a  devastavit,  in  general,  to  sell  the  decedent's  per- 
sonal property  on  credit  involving  a  loss  of  assets — to  loan 
money  of  the  estate  to  a  co-executor  on  insufficient  security — 
to  withhold  from  record  a  collateral  mortgage  belonging  to 
the  estate — to  use  a  stock  proxy  in  breach  of  trust — to  use 
funds  bequeathed  to  the  executor  for  a  specified  term  after 
the  expiration  of  the  term. 

In  like  manner,  the  executor  or  trustee  is  liable  for  his 
failure  to  sell  land  as  directed  by  the  wilP — for  his  negli- 
gence in  managing  it^ — and  for  negligence  in  the  collection 
of  debts.^ 

Co-administrators  and  co-executors^  are  liable  inter  se  for 
a  devastavit — and  are  liable  to  parties  interested  for  one 
another's  devastavit,  where  they  have  shared  in  the  profits 
or  have  been  themselves  in  default. 

6  Case  617.  ■  3  Case  1489. 

6  Case  85.  4  See  sec.  75. 

7  Case  182.  5  See    Index    Co-Adminisira- 

1  See  Index  Devastavit.  tors  and  Co-Executors. 

2  Case  1218. 
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Chapter   6.      SETTLEMENT   OF   ESTATE. 

91.  Claims  against  decedent — presentment. 

92.  — exceptions  —  notice 

to  sue. 

93.  barred  claims. 

94.  Claims  against  insolvent  estate — presentment. 

95.  procedure. 

96.  Payment  of  claims — preferred  debts. 

97.  compromise — retainer — set-off — release. 

98.  claim     for     services — proof     of    claim — 

wife's  property. 

99.  marshalling   of   assets — exoneration. 

100.  Accounting — necessity. 

101.  jurisdiction. 

102.  citation  and  notice. 

103.  form — items  and  interest. 

104.  exceptions — settlement. 

105.  commissions — costs  and  counsel  fees. 

91.  CLAIMS  AGAINST  DECEDENT — Presentment.! 

The  Orphans'  Court  may  by  its  order  require  all  creditors 
to  present  their  claims — by  Act  of  1799,  within  one  or  two 
years  as  court  may  prescribe^ — and  since  1855,  within  nine 
months.  The  statutes  require  publication  for  two  months. 
By  Act  of  1855,  the  claim  should  be  presented  under  oath. 
The  Act  of  1874  provides  for  the  presentment  of  claims  not 
yet  due — and  the  Act  of  1881,  for  claims  secured  by  mort- 
gage. In  default  of  such  order  and  proceedings  upon  it, 
outstanding  and  disputed  claims  not  sued  on  within  one  year 
from  decedent's  death  are  no  defence  to  a  suit  against  the 
executor  or  administrator  for  a  distributive  share  or  legacy, 
by  Act  of  1849. 

By  Act  of  1849,  the  claim  must  be  presented  in  writing 
and  state  particulars — and  by  Act  of  1874,  it  must  be  verified 
by  oath — although  it  might  be  allowed  in  the  account,  if  cor- 
rect, and  paid  in  good  faith  on  presentment  without  oath,  by 
Act  of  1890. 

The  Act  of  1799  barred  all  claims  not  presented  within  the 
time  limited  by  the  order  and  published  notice.  By  the  Act 
of  1849  they  were  barred  by  decree  after  order  and  proof  of 
publication — and  by  the  Act  of  1855  they  were  ban-ed  by 
order  and  proof  of  publication  except  as  against  newly-dis- 
covered ai=!sets,  or  by  decree  after  order  and  proof  of  publica- 

1  See    Index   Presentment   of  Claims. 
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tion — and  finally,  by  the  Act  of  1874,  by  decree  only.  Assets 
excepted  as  not  accounted  for  include  in  such  case  credits 
improperly  allowed.^ 

Tbe  statutes  requiring  presentment  of  claim  are  applicable 
to  a  creditor's  claim  in  equity  to  set  aside  a  fraudulent  con- 
veyance by  the  decedent^ — to  a  set-oiT  provable  against  de- 
cedent's estate'* — and  to  the  ascertained  deficiency  on  a  mort- 
gage^— although  suit  is  not  brought  on  it  within  six  months, 
under  the  Act  of  1881.'^ 

But  they  are  not  applicable  to  a  mortgage  foreclosure' — 
not  to  a  contingent  claim  for  deficiency  on  a  mortgage^  — 
nor  to  a  bill  in  equity  for  a  discovery,^  or  to  follow  trust 
funds^" — nor  to  advances  made  by  the  executor.^ ^  or  a  claim 
for  money  paid  by  him  for  the  estate  after  the  expiration  of 
the  time  limited^^ — nor  to  a  claim  against  a  devisee  or  lega- 
tee.^^  And  by  the  Act  of  1874,  the  statutory  bar  does  not 
apply  to  actions  for  the  recovery  of  personal  property  or  for 
waste. 

The  particular  statement  may  be  waived  by  the  exccutor^^ 
— and  a  waiver  of  verification,  though  not  admissible  in  an 
action  at  law,  may  be  shown  on  a  bill  in  equity  to  enforce  the 
claim.^^  Bringing  an  action  is  not  a  sufficient  present- 
ment,^'^ even  though  the  action  is  by  bill  in  equity  to  folio v/ 
trust  funds. ^'  And  after  publication  of  notice  the  Orphans' 
Court  cannot  extend  the  time^^ — and  presentment  after  the 
time  limited  but  before  decree  is  without  avail. ^^ 

Since  1874  there  is  no  bar  for  non-presentment  without 
a  decree  to  that  efi'ect.^o  Under  the  Act  of  1709  the  order 
limiting  creditors  did  not  of  itself  effect  a  bar,  if  the  statu- 
tory notice  and  publication  were  not  made.^^  If,  however, 
a  claim  was  once  barred  under  that  statute,  it  was  not  revived 
by  the  later  statute  which  required  a  decree.^^ 

A  decree  under  the  present  statute  establishes  the  facts 

2  Cases  1216.  1216a.           13  Case  1.521a. 

3  Case  1378a.  14  Case  1745. 

4  Case  474.  15  Cases  1142,  1745. 

5  Case  1786.  16  Case  393. 

6  Case  1595.  17  Case  1626. 

7  Case  1412.  18  Case  1505. 

8  Cases  1927,  1337.           19  Cases  377,  19.50,  1955. 

9  Case  1521.  20  Cases  1180,  1927,  1950. 

10  Case  943.  21  Case  122. 

11  Case  896.  22  Case  364. 

12  Case  357. 
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that  constitute  the  claimant's  defanlt,^^  and  is  conclusive 
and  not  subject  to  collateral  attack.^^  It  may  be  made  by 
the  surrogate  or  the  O'rphans'  Court,  by  the  Act  of  1889. 

92.  CLAIMS  AGAIXST  DECEDENT — Presentment  1 — Exceptions — 
Notice  to  Sue. 

By  the  Act  of  1879  the  sureties  of  an  administrator  or 
executor  may  file  exceptions  to  claims  presented. 

And  by  the  Act  of  1820  a  creditor  was  required  to  sue 
immediately  on  exceptions  taken  to  his  claim  by  the  execu- 
tor and  notice  to  sue— and  by  Act  of  1849  he  is  required  to 
sue  within  three  months  after  notice  disputing  the  claim  and 
requiring  suit. 

Such  notice  is  not,  however,  a  waiver  on  the  part  of  the 
executor  of  the  statute  of  limitations.- 

A  bill  in  equity  by  the  creditor  is  a  compliance,  if  the 
claim  is  not  actionable  at  law^ — but  an  action  will  lie  at  law 
on  a  bond  secured  by  mortgage,  even  before  foreclosure,  un- 
der the  Act  of  1881,  and  execution  will  be  stayed'*— and  a 
bill  to  foreclose  is  not  a  compliance  with  the  notice  to  sue 
where  the  court  has  no  power  to  render  a  decree  for  the  defi- 
ciency.'^ 

93.    CLAIMS      AGAINST      DECEDENT  —  Presentment  1  — Barred 
Claims. 

Claims  that  have  been  barred  for  non-presentment  under 
the  statute  may  recover  their  proportionate  share  against 
any  unpaid  legacy  or  distributive  share  remaining  in  the 
hands  of  the  executor  or  administrator  for  six  months  after 
^a  decree  for  distribution,  by  the  Act  of  1849— or  after  one 
year's  default  in  accounting  or  obtaining  order  for  distribu- 
tion, against  the  undistributed  assets  in  his  hands. 

The  creditor  may  also,  by  Act  of  1889,  present  his  claim 
against  any  surplus  after  settlement  of  account  and  distribu- 
tion, and  must  sue  within  one  month  after  notice  from  the 
executor  disputing  his  claim  and  requiring  suit. 

By  Act  of  1849  creditors  that  have  been  barred  for  non- 
23  Case  352.  4  Cases  479,  1595,  1595a, 
24  Case  1142.  1843a,  2059. 

1  See   Index   Presentment   of  5  Case  1006. 

Claims.  1  See   Index   Presentment   of 

2  Case  1885.  CJaims. 

3  Case  1054. 


102  Succession  Law  of  New  Jeksey. 

presentment  may  sue  upon  the  refimding  bonds  taken  by  the 
executor  or  administrator. 

The  action  against  unpaid  legacies  or  distributive  shares, 
under  the  Act  of  1849  is  only  maintainable  after  settlement 
of  the  account.^  And  the  settlement  of  account  and  exist- 
ence of  undistributed  assets  must  be  averred.^  The  statu- 
tory remedy  is,  in  such  case,  exclusive  of  proceeding  in 
Chancery.*  And  in  such  action  all  creditors  of  equal  de- 
gree, who  are  barred  in  like  manner,  share  pro  rata.^  On 
the  other  hand,  in  the  distribution  of  the  proceeds  of  de- 
cedent's land  in  Chancery,  creditors  that  have  made  due  pre- 
sentment and  those  who  are  barred  for  non-presentment  all 
take  pro  rata.^ 

A  creditor  who  is  barred  for  non-presentment  may  except 
to  the  account  filed.^ 

But  the  reservation  of  the  right  of  action  against  undis- 
tributed assets  in  case  of  waste  or  misapplication  of  personal 
property  does  not  apply  to  ordinary  money  claims.* 

94.  CIjAEMS  against  INSOLVENT  ESTATE  1 — Presentment. 

By  the  Act  of  1819,  in  force  until  1820,  presentment  of 
debts  against  an  insolvent  estate  must  be  made  on  order  and 
notice  within  one  or  two  years  as  the  court  might  fix.^  By 
the  Act  of  1820  the  time  is  now  made  from  six  to  eighteen 
months,  as  may  b©  fixed  by  the  court — subject  to  be  extended 
by  the  Orphans'  Court  on  notice,  by  Act  of  1893.  But  the 
revocation  of  such  an  order  is  discretionary  and  not  subject 
to  appeal.^  Under  the  Act  of  1820  debts  not  yet  due  may 
be  presented.  So,  a  mortgage  bond  may  be  presented  before 
foreclosure  of  the  mortgage.*  Claims  are  barred  for  want  of 
presentment  under  the  order,  except  as  against  newly-discov- 
ered assets — and  except  actions  for  waste  and  misappropria- 
tion, by  Act  of  1874. 

The  application  for  decree  of  insolvency  and  notice  to  pre- 
sent claims  might  be  made,  by  the  Act  of  1855,  at  the  time 
of  the  original  order  limiting  creditors  or  within  ten  months 
afterward — or  at  any  time  afterward,  by  the  Act  of  1874. 

2  Cases  878,  474.  S  Case  1888. 

3  Case  502.  1  See  Index  Insolvent  Estate. 

4  Case  1249.  2  See   Index   Presentment   of 

5  Case  1216a.  Claims. 

6  Case  1226.  3  Case  1868. 

7  Cases  1216,  1216a.  4  Case  1595a. 
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Tlie  claim  must  be  presented  under  oath,  by  the  Act  of 
1820,  and  if  not  presented  under  oath  it  is  not  entitled  to  a 
dividend.^  It  must  be  in  writing  and  state  particulars,  by 
the  Act  of  1874. 

Presentment  is  necessary  for  preferred  claims.^  The  lia- 
bility of  a  deceased  administrator  is  not,  however,  a  preferred 
claim  against  his  estate.'^  And,  on  the  other  hand,  a  lien 
obtained  by  distress  for  rent  is  not  displaced  by  an  applica- 
tion for  decree  of  insolvency^ — nor  does  a  deceased  tenant's 
insolvency  affect  his  recovery  against  the  landlord  for  a 
wrongful  distress.^  But  presentment  of  a  claim  under  con- 
tract in  lieu  of  dower  is  a  relinquishment  of  the  dower. ^*^ 

The  limitation  of  claims  runs  from  the  date  of  the  order^^ 
— and  the  statute  of  limitations  is  itself  suspended  by  the 
presentment  of  the  claim, ^-  and  the  statutory  action  for  a  de- 
ficiency on  mortgage  is  dispensed  with  by  presentment  of  the 
bonded  debt.^^ 

The  effect  of  the  application  and  order  in  insolvency,  is 
to  stay  execution  on  pending  actions — but  until  1874  this 
stay  was  effected  only  by  insolvency  proceedings  begun 
within  ten  months  after  the  original  order  limiting  creditors. 
The  proceeding  also  barred  new  actions  and  might  be  pleaded 
in  bar.  It  did  not  stay  an  execution  already  issued  or  bar 
execution  on  a  judgment  already  rendered. 

95.  CLAIM  AGAIXST  INSOLVEXT  ESTATE  1 — Procedure. 

All  co-executors  should  join  in  the  petition.-  The  Act 
of  1784  requires  an  accounting  after  the  notice  to  present 
claims,  and  the  Act  of  1820  requires  a  report  mth  particu- 
lar statement  of  claims,  inventory  and  account.  And  the 
lands  of  decedent  may  be  sold  in  insolvency  proceedings  by 
order  of  the  Orphans'  Court,  by  the  Act  of  1820,  and  in 
other  counties  as  in  solvent  estates,  by  the  Act  of  1846.  The 
Act  of  1855  provided,  until  1874,  for  proceedings  for  sale  of 
land  in  insolvency  at  the  time  of  the  original  application  for 
order  to  present  claims. 

Exceptions  may  be  filed,  by  the  Act  of  1819,  to  the  report 

5  Case  693.  11  Case  137. 

6  Case  1806.  12  Case  1.505a. 

7  Case  1286.  13  Case  1.50.5a. 

8  Case  508;  1  See  Index  Insolvent  Estate. 

9  Case  508.  2  Case  861. 
10  Case  743. 
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or  to  the  claims  filed,  subject  to  appeal  to  the  ordinary,  and 
action  must  be  brought  immediately  after  exceptions  or  no- 
tice to  sue.  (Claims  mav  be  adjudicated  by  the  Orphans' 
Court  in  insolvency^ — if  disputed  by  the  executor  or  admin- 
istrator, but  not  on  dispute  by  a  legatee'*^ — nor  on  dispute  be- 
tween co-executors  as  to  the  claims  of  one  of  them.^ 

Distribution  is  made  by  decree  first  to  preferred  debts, 
and  then  pro  rata  among  other  debts,  by  the  Act  of  1799, 
and  the  surplus  after  payment  of  debts  is  distributed  as  in 
case  of  intestacy  or  under  the  will,  if  any.  The  payment  of 
a  dividend  ordered  in  insolvency  is  covered  by  the  adminis- 
tration bond.® 

Medical  and  funeral  expenses  and  judgment  debts  of  de- 
cedent are  preferred,  by  the  Act  of  1799 — and  by  Act  of 
1820  claims  arising  in  fraud  were  preferred  until  1874. 

96.  PAYMENT  OF   CLAIMS  1 — Preferred  Debts. 

Claims  against  the  estate  are  payable,  by  the  Act  of 
1730,  before  legacies — and  provision  is  made  for  payment  to 
a  foreign  representative,  by  Act  of  1888 — payment  into 
court,  by  Act  of  1904 — and  payment,  pro  rata,  of  claim  for 
m.ortgage  deficiency,  by  Act  of  1881. 

Advances  made  by  the  executor  or  administrator  for  the 
payment  of  claims  are  subrogated  to  the  claims  and  payable, 
with  or  without  preference,  as  they  were — and  out  of  the  real 
property  if  the  personal  property  is  insufficient — or  out  of 
lands  specially  charged.  So,  payment  by  thei  widow  before 
assignment  of  dower,  or  by  a  devisee  for  life,  or  a  surety,  in 
necessary  relief  of  the  property  of  the  estate,  is  entitled  to 
subrogation  to  the  claims  paid.  On  the  other  hand,  a  mere 
voluntary  payment  is  not  entitled  to  subrogation — as  in  the 
case  of  the  administrator  paying  off  a  mortgage  on  land  sold 
for  debts — or  where  the  claim  is  legally  chargeable  to  the 
person  paying  it,  or  is  paid  without  formal  assigiiment  or 
reservation  of  lien  or  intention  to  make  an  advance  to  the 
estate. 

Payment  is  sometimes  made  by  a  money  legacy  to  the 
creditor — if  the  claim  existed  at  the  time  of  making  the  will 
— and  if  the  will  does  not  contain  a  direction  to  pay  debts. 
But  a  legacy  to  the  wife  "in  lieu  of  dower  or  any  other  right" 

3  Case  164.  6  Case  266. 

4  Case  695.  1  See      Index      Payment      of 

5  Case  1878.  Claims. 
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is  no  discharge  of  a  mortgage  held  by  her  against  the  estate — 
although  it  would  be  a  discharge  of  an  existing  claim  for 
moneys  of  the  wife  invested  by  the  decedent. 

Claims  preferred  by  statute^  include  funeral  expenses, 
medical  attendance  in  decedent's  last  illness  and  judgments 
against  decedent,  by  the  Act  of  1799 — and  until  1874,  in- 
cluded actions  foT  fraud,  by  the  Act  of  1852.  Under  these 
statutes  funeral  expenses  are  preferred  to  judgments  and 
judgments  are  paid  pro  rata  irrespective  of  their  priority. 
But  obligations  of  the  decedent  as  administrator  or  trustee 
are  not  preferred  debts.  The  payment  of  a  preferred  debt 
is  provable  under  the  plea  of  plene  administravit.  And  a 
claim  of  preference  may  be  estopped  by  receipt  of  dividend 
and  acquiescence  in  the  pro  rata  distribution  of  an  insolvent 
estate. 

97.  PAYIMENT    OF    CLAIMS  1 — Compromise — Retainer — Set-off — 
Release. 

The  payment  of  claims  must  be  made  in  good  faith,  even 
though  the  claim  is  verified — and  if  the  decedent's  liability 
is  secondary,  his  right  of  recourse  must  be  protected. 

The  executor  may  compromise  doubtful  claims^ — notwith- 
standing notice  by  legatees  not  to  pay  the  claim. ^  So;  he 
may  arbitrate  a  claim  without  thereby  admitting  assets.^ 
And,  on  the  other  hand,  an  arbitration  may  be  enjoined  for 
the  protection  of  distributees.^  Claims  between  a  surviving 
partner  and  the  administrator  of  the  deceased  partner  may 
be  arbitrated.*' 

If  the  claim  is  due  to  the  executor  or  administrator"  indi- 
vidually, he  may  exercise  the  common  law  right  of  retainer 
— but  this  right  is  subject  to  examination  by  the  Orphans' 
Court.  It  cannot  be  set  off,  however,  against  the  foreclosure 
of  a  mortgage  made  by  the  executor  to  the  decedent.  But  it 
may  be  exercised  by  the  executor  of  a  deceased  guardian,  on 
sale  of  the  infant's  lands,  in  behalf  of  a  debt  due  to  the  guar- 
dian from  the  ancestor  of  the  ward. 

Claims  against  the  estate  are  subject  to  set-off^  as  in  other 

2  See  Index  Preferred  Dehts.  5  Case  647. 

1  See      Index      Payment      of  6  Caf=ie  1566. 

Claims.  7  See  Index  Retainer  hy  Ex- 

2  Case  145.  eciitor. 

3  Case  1734.  8  See  Index  Set-off. 

4  Case  187. 
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cases — and  this  applies  to  a  claim  assigned  by  parol  without 
notice  to  the  executor — or  to  a  claim  of  the  executor  individ- 
ually— but  a  debt  due  to  the  executor  individually  cannot  be 
set  off  in  an  action  brought  against  him  in  his  representative 
capacity.  Set-off  should  not  be  pleaded  by  the  representa- 
tive of  an  insolvent  estate,  but  if  so  pleaded,  the  verdict  will 
not  be  set  aside  in  equity  in  order  to  admit  a  better  defence 
at  law. 

Release  of  a  claim  made  to  the  heirs,  among  whom  the  ad- 
ministrator acted  in  his  individual  capacity,  will  inure  to  the 
benefit  of  tlie  estate.^  A  claim  is  not,  however,  released  or 
waived  by  accepting  a  proposed  testamentary  provision  which 
was  afterward  revoked  by  the  decedent.^" 

The  beneficiary  under  a  will  cannot  claim  or  hold  prop- 
erty adversely  to  it  and  his  election  to  take  under  the  will 
is  in  effect  a  release  of  such  adverse  claim. ^^ 

98.  CLAIMS  AGAINST  DECEDENT — Services  1 — Proof  of  Claim — 
Wolfe's  Property. 

Services  to  decedent  constitute  a  proper  claim  against  his 
estate — such  as  care  in  insanity  or  illness — or  the  care  of  a 
member  of  his  family.^  This  does  not  include,  however,  ser- 
vices rendered  voluntarily  without  contract  or  expectation  of 
payment.  It  is  a  valid  claim  if  rendered  on  an  agreement 
for  a  devise  or  legacy — or  evidenced  by  a  note  of  the  dece- 
dent. 

In  the  case  of  necessary  services  an  agreement  for  pay- 
ment is  presumed — but  there  is  no  such  presumption  as  to 
services  of  members  of  the  family  to  one  another — notwith- 
standing long  payment  of  an  annuity  in  the  decedent's  life- 
time.^ An  agreement,  however,  to  pay  for  the  services  ''in 
a  lump"  is  sufficient.^ 

A  claim  cannot  be  proved  merely  by  an  account  made  up 
from  the  memoranda  of  the  claimant'^ — or  by  his  statement 
of  the  testator's  intentions.®  On  the  other  hand,  it  will  not 
be  defeated  by  the  fact  that  there  was  an  unenforceable  parol 
agreement  for  a  devise''^ — or  that  provision  was  actually  made 
by  Avill  and  afterward  revoked.^ 

9  Case  1226.  3  Case  700. 

10  Case  1191.  4  Case  524. 

11  See      Index      Election         5  Case  2108. 

(Against   Will).  6  Case  2226. 

1  See  Index  Services.  7  Case  1389. 

2  Case  1988.  8  Case  1191. 
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Koneys  of  the  wife^  received  by  the  husband  constitute  a 
claim  against  his  estate— as  in  the  case  of  her  separate  estate 
secured  by  jointure  and  invested  by  him  for  her.^^  But  her 
property,' invested  without  special  contract  by  him,  will  not 
be  protected  as  a  special  trust  against  the  husband's  mort- 
gagee.^^ 

99.  PAYMENT    OF    CLAIMS — Marshalling    of    Assets  1 — Exonera- 
tion. 

The  personal  property  is  the  primary  fund  for  the  pay- 
ment of  debts,  and  intestate  before  residuary  personalty— 
and  residuary  personalty  before  specific  legacies.  If  the  re- 
siduaiy  personalty  is  bequeathed  after  payment  of  debts,  i1^^ 
will  rank  Avith  intestate  property.  The  primary  liability  of' 
the  personal  property  is  not  affected  by  a  charge  of  debts 
upon  the  land— or  upon  all  the  real  and  personal  property. 
And  the  burden  of  proof  of  exoneration  of  the  personal  prop- 
erty is  on  the  legatee  who  claims  it.  EVen  specific  legacies 
are  liable  before'the  residuary  realty.  But  specific  legacies 
and  devises  contribute  ratably  where  the  residuary  personal 
property  is  expressly  exonerated.  Between  different  parcels 
of  land— specific  devises  are  liable  in  proportion  to  their  re- 
spective value— and  are  liable  before  land  devised  in  lieu  of 
dowei^-and  after-acquired  land  passing  by  descent  (before 
the  Act  of  1851)  is  liable  before  land  devised  and  expressly 
charged— and  rents  of  residuary  lands  before  lands  devised.^ 
Where  debts  are  expressly  charged  on  the  income,  it  will  be 
accumulated  to  re-imburse  the  proceeds  of  sale  of  land  ap- 
plied to  the  payment  of  incumbrances.^ 

To  exonerate  property  from  its  liability  for  debts  the  tes- 
tamentary direction  must  be  plain.^  Lands  may  be  expressly 
charged  with  the  principal  and  exonerated  from  the  interest. 
Mortgaged  premises  are,  in  general,  entitled  to  exoneration 
from  the  mortgage  by  the  personal  property,  if  the  mortgage 
is  the  debt  of  the  decedent— but  not  merely  because  its  pay- 
ment has  been  assumed  in  the  deed  to  tlie  decedent.  The 
right  to  exoneration  prevails  though  the  mortgaged  lands 
were  devised  as  "all  my  right,  title  and  interest"— or  though 
the  personalty  was  bequeathed  in  lieu  of  dower.     It  is  avail- 

9  See  Index  Wife's  Property.  2  Case  1103. 

10  Case  1882.  3  Case  915. 

11  Case  fi99.  4  See  Index  Exoneration. 
1  See    Index    Marshalling    of 

Assets. 
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able  against  personal  property  specially  pledged  by  decedent 
for  the  payment  of  the  mortgage— and  against  the  general 
residue,  though  previously  reduced  by  payments  of  general 
legacies,  which  were  charged  primarily  on  the  personal  prop- 
erty and  then  on  the  real  property. 

The  right  of  exoneration  of  mortgaged  premises  is  per- 
sonal—and must  be  claimed  by  the  heir  or  devisee— and  does 
not  pass  to  his  grantee— or  to  a  purchaser  of  the  premises  at 
public  sale. 

100.  ACCOUNTING  1 — Necessity. 

By  the  Act  of  1799  accounting  is  expressly  required  from 
testamentary  g-uardians- and  by  the  Act  of  1795,  impliedly, 
from  administrators  (being  made  one  of  the  conditions  of 
their  statutory  bond).  By  the  Act  of  1856  a  formal  account- 
ing is  required  from  administrators,  executors,  administra- 
tors cum  testamento  annexo  and  testamentary  trustees.  ^  The 
Act  of  1877  requires  accounting  from  the  representative  of 
a  deceased  executor — the  Act  of  1898,  from  the  representa- 
tive of  a  deceased  administrator,  guardian  or  trustee— and 
the  Act  of  1901,  from  substituted  administrators.  But  by 
the  Act  of  1891  no  account  is  required  from  the  executor  of 
a  foreigTi  will  without  a  special  order  of  the  court— nor,  by 
Act  of  1878,  from  an  executor  or  administrator  cum  testa- 
mento annexo  entitled  to  the  surplus  and  filing  releases— 
nor,  by  Act  of  1898,  from  a  testamentary  giiardian  or  trustee 
filing  releases. 

On  the  application  of  a  surety  on  the  ground  of  misman- 
agement, accounting  is  required  from  an  administrator  or 
guardian,  by  the  Act  of  1820— from  a  trustee,  by  the  Act  of 
I860— and  from  an  executor,  by  the  Act  of  1898.  So,  on  the 
surety's  application  for  discharge,  by  Act  of  1859,  from  an 
administrator,  executor  or  guardian — and  by  Act  of  1898, 
from  a  trustee. 

And  by  the  Act  of  1855  an  account  may  be  required  by  the 
Orphans'  Court  on  the  removal  of  an  executor,  administra- 
tor, giiardian  or  trustee. 

Under  the  Act  of  1877  (repealed  in  1898)  the  executor  of 
an  executor  was  required  to  account  to  the  successor  in  office'^ 
—and  now,  by  the  Act  of  1901,  he  is  required  to  account  to 
the  substituted  administrator  for  all  assets  administered  or 
not  administered.^ 

1  See  Index  Accounting.  3  Case  291. 

2  Case  1187. 
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And,  in  generai,  an  executor  must  account  though  he  is 
tenant  for  life — or  though  the  estate  is  declared  insolvent  and 
the  time  liinited  for  presenting  claims  is  not  expired.  So,  a 
trustee  must  account  on  filing  his  bill  for  the  appointment  of 
a  successor. 

But  an  executor  need  not  account  where  his  co-executor  has 
received  and  accounted  for  the  whole  estate — or  where,  as 
parent  of  the  beneficiary  he  is  charged  with,  and  properly 
caring  for,  the  maintenance  of  the  infant^ — or  where  a  long 
term  of  years  has  elapsed  and  a  private  settlement  of  the 
estate  has  been  made. 

101.  ACCOUNTING  1 — Jurisdiction. 

Jurisdiction  over  accounts  is  vested  in  the  Orphans'  Court, 
by  the  Act  of  1784 — including,  since  1874,  accountings  on 
probate  and  letters  granted  by  the  ordinary,  except  as  to  ad- 
ministrators pendente  lite  appointed  by  him — and  is  made 
exclusive  in  such  cases,  by  the  Act  of  1891 — with  exclusive 
jurisdiction  in  the  ordinary  as  to  the  accounting  of  adminis- 
trators pendente  lite  appointed  by  him,  by  the  Act  of  1874. 
The  powers  of  the  Orphans'  Court  are  extended  by  the  Act  of 
1869  to  all  courts  having  jurisdiction  over  accounting — and 
by  the  Act  of  1874,  expressly  to  the  ordinary. 

The  jurisdiction  of  courts  of  equity  is  concurrent  with 
that  of  the  Orphans'  Court,  but  is  taken  only  in  the  discretion 
of  the  court  after  accounting  begun  in  the  Orphans'  Court. 
It  may  be  assumed  after  long  delay  in  the  Orphans'  Court — 
or  when  all  the  parties  are  before  the  court  on  a  question  of 
construction — or  for  the  enforcement  of  a  trust — or  in  a  pro- 
ceeding for  discovery — or  when  coupled  with  special  equitable 
relief.  And  final  account  may  be  had  in  Chancery  after  in- 
termediate account  in  the  Orphans'  Court.^  If  jurisdiction 
is  once  assumed,  it  supersedes  an  accounting  already  begun 
in  the  Orphans'  Court. ^ 

On  the  other  hand,  equity  jurisdiction  will  not  be  taken  for 
a  review  of  the  Orphans'  Court  account — or  to  charge  an  ex- 
ecutor as  trustee  with  funds  already  accounted  for  by  him 
in  the  Orphans'  Court  as  executoi' — ^or  to  relieve  one  of  sev- 
eral executors  from  his  joint  liability  on  a  joint  account. 

The  Orphans'  Court  has  jurisdiction  of  the  account  of  the 
administrator  of  a  deceased  trustee — or  of  the  executor  of  an 

1  See  Index  Accounting.  3  Case  1490. 

2  Case  523. 
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executor — or  of  income  bequeathed  to  the  executor  for  man- 
agement and  distribution  as  trustee— but  not  over  the  non- 
resident foreign  executor  of  a  deceased  ISTew  Jersey  executor 
— nor  over  a  dispute  between  co-executors. 

102.  ACCOUNTING  1 — Citation  and  Notice. 

By  the  Act  of  1855  a  personal  representative  is  required 
to  account  within  one  year  after  apix)intment— and  at  the 
next  term  after  removal  from  oflBce.  By  the  Act  of  1874  a 
testamentary  guardian  is  required  to  account  every  year,  and 
oftener  if  required— but  by  the  Act  of  1898,  testamentary 
guardians  and  trustees  must  now  account  every  three  years, 
and  oftener  if  required.  And  default  in  accounting  is  pun- 
ished by  forfeiture  of  commissions^— and  may  sometimes  be 
the  ground  for  refusal  to  the  executor  of  an  equitable  relief.^ 
Default  may,  however,  be  excused  in  family  transactions  or 
for  other  special  reason.  By  the  Act  of  1784  the  Oi-phans' 
Court  may  require  accounting  and  security  from  an  executor 
or  administrator  on  the  application  of  his  co-executor  or  co- 
administrator. 

By  the  Act  of  1795  an  executor  or  administrator  may  be 
cited  to  account  only  by  a  party  interested— and  since  1856, 
only  after  one  year's  default.  He  may  be  cited  by  a  lega- 
tee.^ He  may  be  cited  by  the  surrogate,  by  Act  of  1871, 
after  two  years'  default.  From  1855  to  1856  he  might  be 
cited  by  the  surrogate  after  one  year  ex  pvpria  motu,  and 
from  1871  to  1898,  after  two  years'  default— but  by  the  Act 
of  1898  this  can  be  done  only  by  direction  of  the  court. 

In  like  manner,  by  the  Act  of  1784,  the  Orphans'  Court 
may  require  accounting  by  a  guardian  on  the  application  of 
a  party  interested— or,  by  Act  of  1820,  of  his  co-guardian. 
From  1855  to  1856  he  might  be  cited  by  the  surrogate  of 
his  own  motion  after  default  in  his  intermediate  accounts. 

So',  the  account  of  a  trustee  may  be  required  by  the  court, 
on  the  application  of  a  party  interested,  by  Act  of  1856 — or 
of  a  co-trustee,  by  Act  of  1874. 

By  the  Act  of  1784  accounts  were  to  be  audited  by  the  sur- 
rogate on  two  months'  public  notice^ — publication  being  re- 
quired since  1856 — and  the  time  being  reduced  to  one  month, 
in  1898.  From  1855  to  1856,  thirty  days'  personal  notice 
was  also  required  in  the  case  of  executors  and  administra- 

1  See  Index  Accounting.  3  Case  978a. 

2  Cases  927,  908.  4  Case  936. 
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tors.     The  regularity  of  the  notice  cannot  be  questioned  in 
Chancery. 

Guardians'  and  trustees'  accounts  required  ten  days'  per- 
sonal citation,  by  the  Act  of  1820 — and  by  Act  of  1856,  two 
months'  public  notice  and  jDublication — now  changed,  by  the 
Act  of  1898,  to  one  month's  public  notice  and  publication  or 
personal  citation.  The  requirement  of  the  Act  of  1820,  as 
to  personal  citation,  has  been  held  not  to  apply  to  guardians' 
annual  accounts.^  The  Act  of  1862  provides  for  service  per- 
sonally or  by  copy  left  at  the  residence  of  a  non-resident  ward 
or  cestui  que  trust.  Accounts  must  be  on  file  twenty  days 
before  allowance,  by  the  Act  of  1828. 

103.  ACCOUNTING  1 — Form — Items  and  Interest. 

An  account  may  be  final  if  it  so  appear,  although  not  so 
entitled.^  It  must  state  both  sides  of  the  account  and  it  is 
not  sufficient  to  state  merely  the  items  of  discharge.^  But 
a  general  statement  of  the  items  may  be  sufficient.'*  Depre- 
ciation of  assets  is  shown  by  charging  the  inventory  value  and 
crediting  the  loss  as  an  item  of  discharge.  The  Orphans' 
Court  Rule  now  requires  that  a  list  of  investments  be  an- 
nexed to  the  account. 

A  joint  account  renders  the  accountants,  in  general  and 
prima  facie,  jointly  liable — unless  it  appears  to  be  a  separate 
account  on  its  face — but  it  docs  not  settle  the  liabilities  of 
the  accountants  inter  se.^  Conversely,  a  separate  account 
establishes  a  separate  liability.^ 

The  items  of  charge  should  include  the  inventory — and 
items  not  inventoried — including  proceeds  of  sale  of  land — 
but  not  advancements  made  by  the  decedent  to  the  children.'^ 
Collusive  undervaluations  may  be  corrected.^  The  prinicpal 
of  a  trust  fund  should  be  charged  as  last  ascertained,  where 
funds  have  been  mingled  and  the  exact  state  of  the  account  is 
not  known.^ 

The  items  of  discharge  may  include  traveling  expenses — 
proper  fees  paid  to  attorney  and  counsel — costs  paid  in  an 
unsuccessful  action — broker's  commissions — salary  of  busi- 
ness agent — and,  by  Act  of  1894,  the  expense  of  procuring 

5  Case  21Y6.  5  Case  306. 

1  See  Index  Accounting.  6  Case  523. 

2  Case  210.  7  Case  557. 

3  Case  1047.  8  Case  2116. 

4  Case  111.  9  Case  1780. 
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the  necessary  administration  bond.  But  the  service  of  an 
accountant  is  covered-  by  the  accountant's  commissions  and 
will  not  be  allowed  as  a  disbursement. ^° 

A  credit  may  be  disallowed  for  long  delay  in  the  charge 
and  absence  of  voucher^^ — and  an  objection  may  be  disal- 
lowed because  of  the  objector's  previous  consent  to  the  pay- 
ment.-^^  In  general,  the  voucher  is  sufficient  proof  on  ex- 
ception to  the  item,  unless  it  is  impeached^ ^ — the  burden  of 
proof  being  on  the  accountants^  before  settlement — and  on 
the  complainant  after  settlement  on  bill  to  correct  the  ac- 
count. ^^ 

Interests'^  is  charged  against  the  accountant,  by  Act  of 
1820,  as  to  moneys  of  minors  used  by  the  accountant  or  left 
uninvested  needlessly.  In  other  cases,  in  the  absence  of 
statute,  interest  is  charged  in  general  against  the  accountant 
after  a  reasonable  time,  unless  investment  is  prevented  by 
apparent  needs  of  the  estate,  or  by  litigation — or  waived  by 
the  parties  interested.  And  it  is  allowed  on  advances  made 
by  him.s''' 

104.  ACCOUNTING  1 — Exceptions — Settlement. 

The  Act  of  1820  provides  for  exceptions^  to  an  account, 
examination  of  the  accountant  and  hearing  and  correction  by 
the  court.  This  is  the  proper  method  and  it  should  not  be 
done  by  appeal  from  the  settlement.  Exceptions  must  be 
specific.  They  can  be  filed  only  by  a  party  interested,  and 
the  standing  of  a  creditor  as  such  may  be  determined  by  the 
Orphans'  Court.  They  may  raise  a  question  as  to  surcharg- 
ing the  accountant  with  interest — or  modifying  excessive 
commissions — or  fixing  a  value  on  chattels  charged  to  the  ac- 
countant. They  may  be  allowed  for  new  matter  after  an 
original  disallowance.  And  the  successful  exceptant  may 
recover  costs,  although  the  exceptions  are  afterward  overruled 
on  appeal. 

By  the  Act  of  1784  accounts  are  to  be  audited  by  the  sur- 
rogate and  settled  by  the  Orphans'  Court,  and  such  settle- 
ment is  conclusive  except  for  fraud  or  mistake,  which  must 
be  shown  to  the  satisfaction  of  the  court.     And,  by  the  Act 

10  Case  1945.  15  Case  1328. 

11  Case  1309.  16  See  Index  Interest. 

12  Case  651.  17  Case  111. 

13  Case  1617.  1  See  Index  Accounting. 

14  Cases  148,  927.  ,        2  See  Index  Exceptions. 
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of  1877,  the  personal  representative  of  a  deceased  executor 
must  have  his  account  settled  as  in  other  cases.  By  the  Act 
of  1898  this  is  extended  to  the  personal  representative  of  a 
deceased  guardian,  administrator  or  trustee. 

The  Orphans'  Court  can  only  open  a  final  account  after 
settlement  for  fraud  or  mistake^ — and  to  the  extent  of  such 
fraud  or  mistake.  It  cannot  re-open  the  account  for  erroi" — 
or  because  it  was  improperly  settled — or  in  order  to  re-ad- 
just the  division  of  commissions.  The  time  for  re-opening 
an  account  rests  in  the  discretion  of  the  court — and  the  re- 
statement or  opening  is  discretionary  and  not  subject  to  ap- 
peal. 

105.  ACCOUNTING — Commissions  1 — Costs  and  Counsel  Fees. 

The  Act  of  1820  provides  for  the  payment  of  commissions' 
measured  by  the  trouble  and  risk  rather  than  the  amount  ac- 
counted for.  The  Act  of  1855  fixed  the  rate  at  a  specified 
percentage — which  was  changed  by  the  Acts  of  1861  and 
1862 — and  as  to  executors  and  administrators  of  estates  ex- 
ceeding $50,000,  by  the  Act  of  1867 — and  as  to  guardians 
and  trustees  of  estates  exceeding  $50,000,  by  the  Act  of 
1874 — and  as  to  guardians  of  estates  exceeding  $20,000,  by 
the  Act  of  1889.  From  1856  to  1874  the  commissions  of 
executors  and  administrators  of  estates  less  than  $500  were 
to  be  determined  by  the  Orphans'  Court. 

Commissions  on  the  income  of  invested  funds  are  fixed  by 
the  Act  of  1882 — and  on  unsold  lands  paying  a  life  income,, 
by  the  Act  of  1901. 

By  Act  of  1855  a  testamentary  provision  in  lieu  of  com- 
missions must  be  accepted  or  renounced.  And  statutory  pro- 
vision is  made  for  apportionment  by  the  court  between  co- 
executors,  &c.,  by  Act  of  1874 — or  between  a  discharged  ex- 
ecutor, administrator  or  guardian  and  his  successor,  by  Act  of 
1871 — or  a  discharged  trustee  and  his  successor,  by  Act  of 
1873. 

From  1871  to  1874  commissions  of  executors  and  admin- 
istrators were  forfeited  by  failure  to  file  inventory  or  ac- 
count, as  required,  for  two  years.  By  Act  of  1855  guar- 
dians' commissions  are  forfeited  by  removal  from  office  for 
failure  to  file  inventory — and  by  Act  of  1874,  all  representa- 
tives' commissions  are  forfeited  by  removal  from  office  for 
any  cause,  unless  otherwise  ordered. 

1  See  Index   Conunissions  of  Administrator,  &c. 
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These  statutes  do  not  apply  to  trustees  appointed  by  the 
Court  of  Chancery^ — but  the  statutoi-y  rate  has  been  followed 
in  the  case  of  receivers  appointed  on  removal  of  executors^ — 
and  of  an  executor  acting  as  master  under  direction  of  the 
Coui't  of  Chancery  in  effecting  a  partition  directed  by  the 
will.^  In  general,  regard  is  had  to  the  service  and  risk  in- 
volved. Commissions  are  not  allowed  on  advancements — or 
on  the  debt  of  the  executor — or  on  a  conveyance  of  lands 
among  the  heirs  with  express  relinquishment  of  the  power  of 
sale — but  they  are  allowed  on  a  ]x>wer  of  sale  in  general, 
where  the  beneficiaries  elected  to  take  the  land  unconverted. 
In  successive  accounts  the  diminishing  rate  is  followed  in  the 
later  accounts — and  an  excessive  allowance  in  intermediate 
accounts  may  be  reduced  on  final  accoimt^ — or  corrected  on 
a  subsequent  accounting  in  another  capacity*^ — or  by  appeal 
to  the  Prerogative  Court^ — but  not  by  the  Orphans'  Court  on 
the  opening  of  the  account  for  other  cause.® 

Dovible  commissions  may  l>e  allowed  for  services  in  a  two- 
fold capacity,  such  as  executor  and  trustee. 

Where  there  are  several  representatives,  commissions  may 
be  apportioned  equally — or  in  proportion  to  their  respective 
services.  But  ap]DOTtionment  cannot  be  made  by  the  court 
after  the  account  has  been  passed  and  the  commissions  di- 
vided. 

Commissions  may  be  disallowed  by  the  court  for  misman- 
agement or  negligence.  They  may  also  be  excluded  by  the 
provisions  of  the  will. 

Commissions  are  payable  out  of  the  residue  and  not  out  of 
legacies.^  Commissions  on  income  are  payable  out  of  the 
income  collected. ^^ 

Counsel  fees  to  a  reasonable  amount  paid  by  an  accountant 
are  allowable  as  a  discharge  item  in  his  account^^ — and  may 
be  allowed  to  the  exceptant  on  his  exceptions.^ ^ 

Costs^^  are  allowable  against  the  accountant  individually 
on  citation  to  account,  by  the  Act  of  1871 — and  may  be 
allowed  to  the  exceptant  and  against  the  accountant  individ- 
ually on  correction  of  the  account. 

2  Case  8Y2.  8  Cases  521,  666. 

3  Case  626.  9  Cases  734,  742,  1247. 

4  Case  588.  10  Cases  1150,  1713. 

5  Case  1857a.  11  Case  1846. 

6  Case  1636.  12  See  Index  Counsel  Fees. 

7  Case  665.  13  See  Index  Costs. 
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Chapter   7.     DISTRIBUTIOX. 

106.  Collateral  Inheritance  Tax. 

107.  Distribution — in  general. 

108.  husband  and  wife — next  of  kin. 

109.  procedure — action. 

110.  Payment  of  Legacy — out  of  personalty — abatement. 

111.  principal  and  income — special  appropri- 

ation. 

112.  at  what  time. 

113.  in  what  manner. 

114.  to  whom  made — apportionment. 

115.  interest — amount  payable. 

116.  receipts  and  releases — refunding  bond. 

106.  COLLATERAL  LVHERITANCE  TAX.l 

The  Acts  of  1892,  1893  and  1894  provide  for  a  tax  on  all 
the  property  of  resident  decedents  and  on  all  the  property  in 
ISTew  Jersey  of  non-resident  decedents,  exceeding  $500,  and 
passing  by  will,  intestate  law  or  transfer  taking  effect  at 
death.  The  Acts  of  1892  and  1893  have  been  held  to  be 
invalid  as  to  real  property  because  the  object  is  not  properly 
expressed  in  the  title.^  The  tax  upon  execution  of  a  power 
of  appointment  is  referred  back  to  the  creation  of  the  power.^ 

The  rate  of  the  tax  is  fixed  at  five  per  cent,  and  the  de- 
cedent's father,  mother,  husband,  wife,  children,  brothers, 
sisters,  lawful  descendants,  husband  of  daughter  and  daugh- 
ter-in-law are  exempted.  The  tax  is  payable  before  distribu- 
tion of  the  estate — v\dth  six  per  cent,  interest  after  one  yeai— 
and  the  administrator,  executor  and  trustee  are  made  per- 
sonally liable  for  its  payment. 

Since  1893,  churches,  hospitals  and  oqihan  asyhuns  have 
been  exempted— enlarged  in  1894  to  benevolent,  religious  and 
charitable  institutions— and  in  1898,  to  include  religious  so- 
cieties not  incorporated  in  ISTew  Jersey. 

A  life  estate  may  be  exempt  and  a  remainder  limited  on 
it  may  be  taxable.  By  Act  of  1903  provision  is  made  for 
immediate  tax  and  lien  on  remainders  payable  in  future. 

1  See  Index  Collateral  Inheri-  2  Case  458. 

tance  Tax.  3  Cases  321,  970. 
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107.  DISTRIBUTION  1 — In    General. 

Distribution  of  the  personal  estate  is  governed  by  the  law 
of  the  decedent's  domicil.^  In  the  case  of  a  legacy  to  next 
of  kin,  they  are  to  be  determined  by  the  law  at  the  time  fixed 
for  distribution,  though  passed  after  testator's  death.^ 

Distribution  is  not  to  be  made,  by  the  Act  of  1795,  until 
after  one  year  from  the  granting  of  letters  of  administra- 
tion— or,  by  Act  of  1897,  after  the  order  barring  creditors  for 
non-presentment.  Distribution  of  shares  may  be  made  on 
the  death  of  several  life  tenants  respectively'* — or  on  the  at- 
tainment of  its  majority  by  each  child^ — or  on  the  arrival  of 
a  designated  time  for  each  share.^ 

Special  statutory  provisions  are  made  for  distribution  of 
the  estate  of  infants  and  lunatics,  by  Act  of  1820 — of  habit- 
ual drunkards,  by  Act  of  1853 — of  persons  presumed  to  be. 
dead  after  seven  years'  absence,  by  Act  of  1885 — and  for  dis- 
tribution of  the  surplus  proceeds  of  Orphans'  Court's  sales  of 
land  for  debts,  by  Act  of  1874 — and  of  estates  adjudged  and 
distributed  as  insolvent,  by  Act  of  1820 — and  of  remainders 
limited  on  the  death  of  a  person  after  presumption  of  his 
death,  by  Act  of  1873.  Provision  is  also  made  for  distri- 
bution of  personal  property  and  proceeds  of  partition  sale 
of  land  to  the  representative  of  the  next  of  kin  who  are  pre- 
sumed to  be  dead,  by  Act  of  1864 — and  to  unknown  next  of 
kin,  by  payment  into  court  of  the  surplus  proceeds  of  sale  of 
land  for  debts,  by  Act  of  1864,  and  of  partition  sales,  by  the 
Act  of  1874. 

Statutory  provisions  are  also  made  for  distribution  to  for- 
eign trustees,  in  general,  by  Act  of  1886 — and  in  partition 
suits,  to  foreign  testamentary  trustee,  by  Act  of  1893 — to 
judgment  creditors  of  distributee's  personal  representative, 
by  Act  of  1888 — to  personal  representatives  of  distributee 
without  power  of  sale,  by  Act  of  1891 — and  to  a  remainder- 
man's heirs  after  investment  for  the  particular  estate,  bv  Act 
of  1898. 

Advancements  are  reckoned  against  the  share  of  a  child, 
by  the  Act  of  1795. 

1  See  Index  Distribwiton.  4  Cases  1797,  1925. 

2  Cases  897.  1817.  5  Case  420. 

3  Case  1016.  6  Case  2129a. 
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108.  DISTRIBUTION  1 — Husband  and  Wife — Next  of  Kin. 

In  the  distribution  of  the  personal  estate  of  an  intestate 
the  husband  takes  the  estate  of  his  deceased  wife  with  the 
right  of  administration,  hj  the  Act  of  1795— and,  up  to 
$200  without  administration,  by  the  Act  of  1891.  He  takes 
jur&  mariti  and  not  as  next  of  kin,  however,  and  his  right  ex- 
tends to  intestate  personal  property  in  the  hands  of  a  trus- 
tee, under  antenuptial  agreement.^  And  he  takes  subject 
to  her  debts,  but  unaffected  by  the  Married  Woman's  Act  of 
1864.3 

By  the  Act  of  1795,  and  earlier  statutes,  the  widow  takes 
one-third  of  the  personal  estate,  if  there  are  issue  surviving 
— and  one-half,  if  there  are  no  issue  surviving — and  by  the 
Act  of  1897  she  takes  the  whole  personal  estate,  if  there  are 
no  next  of  kin.  Personal  property  for  distribution  includes 
proceeds  of  a  contract  for  the  sale  of  land  made  by  decedent.* 
But  distribution  is  subject  to  the  community  right  of  a  dom- 
icil  acquired  after  making  the  will.^ 

By  the  Act  of  1795  the  issue  take  two-thirds  of  the  per- 
sonal estate,  if  the  widow  survives,  and  the  whole  of  the 
estate,  if  there  is  no  widow  surviving.  Adopted  children,  by 
the  Act  of  1877,  retain  their  right  to  a  distributive  share  of 
the  estate  of  their  natural  parents.  They  also  take  as  nat- 
ural children  of  their  adoptive  parents,  except  as  to  property 
specifically  limited  to  the  heirs  of  the  body  of  such  parents 
or  coming  to  them  by  representation  from  collateral  kindred. 
They  also  take  inter  se  with  lawful  children  Avithout  distinc- 
tion. But  on  the  death  of  an  adopted  child  without  issue 
after  the  adoptive  parents,  the  property  goes  not  to  the  next 
of  kin  of  the  child  but  to  the  next  of  kin  of  such  parents. 

Illegitimate  children,  by  the  Act  of  1S65,  take  the  person- 
alty of  their  mother  dying  without  husband  or  lawful  chil- 
dren surviving— and,  by  the  Act  of  1905,  take  from  either 
parent  in  case  of  their  subsequent  marriage  and  recognition 
of  the  children,  if  no  lawful  children  survive.  But  an  ille- 
gitimate child  cannot  take  as  next  of  kin  of  the  father  of  the 
deceased  mother.^ 

By  the  Act  of  1795,  the  next  of  kin  in  equal  degree^  and 
their  representatives  take  the  personal  property  if  there  is  no 
widow,  or  issue  surviving,  and  one-half  of  the  personal  prop- 

1  See  Index  Distribution.  4  Case  2054. 

2  Case  313.  5  Case  1817. 
8  Case  1084.  6  Case  1223. 
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erty  if  the  widow  and  no  issue  survive.  Representation 
among  collaterals,  by  this  act,  was  excluded  after  the  chil- 
dren of  brothers  and  sisters — and  such  collateral  next  of  kin 
took  per  capita.^  But  representation  is  now  made  general, 
by  the  Act  of  1899.  By  the  Act  of  1795  the  mother  takes 
equally  with  brothers  and  sisters,  if  there  is  no  wife,  child, 
or  father  surviving.  By  the  Act  of  1865  the  mother  of 
an  illegitimate  child  who  dies  intestate  and  unmarried  takes 
his  personal  property  and  this  is  now  extended  tO'  her  next 
of  kin,  if  she  died  before  the  child,  by  the  Act  of  1905,  but 
they  were  not  included  in  the  Act  of  1865.^ 

In  default  of  next  of  kin  provision  is  made,  by  the  Act  of 
1784,  for  payment  of  the  income  after  one  year,  and  of  the 
principal  after  seven  years,  to  the  overseer  of  the  poor — re- 
serving treaty  and  other  rights  of  foreigners.  And,  by  the 
Act  of  1885,  next  of  kin  who  do  not  apply  for  distribution, 
are  barred  after  seven  years. 

109.  DISTRIBUTION  1 — Procedure — Action. 

The  Act  of  1795  provides  for  decree  of  the  Orphans'  Court 
for  distribution  of  intestate  estates — and,  by  the  Act  of  1872, 
decree  may  be  made  for  distribution  under  a  will — in  either 
case  subject  to  appeal — and  for  distribution  in  original  or 
other  investments,  by  the  Act  of  1900.  The  decree  for  dis- 
tribution is  necessary  to  enable  the  next  of  kin  to  maintain 
an  action  on  the  administration  bond^ — but  it  is  not  neces- 
sary to  an  action  for  a  legacy.^  Distribution  under  a  will 
could  not  be  decreed  by  the  Orphans'  Court  before  the  Act  of 
1872.'*  A  decree  is  conclusive  between  the  administrator 
and  the  distributee  as  to  amount  and  persons  entitled,  but  not 
as  to  its  payment  or  release.^ 

A  refunding  bond  with  sureties  Avas  required,  by  the  Act 
of  1795 — but  sureties  are  now  dispensed  with,  by  the  Act  of 
1849.  Refunding  bonds  are  also  required,  by  Act  of  1864, 
on  distribution  of  the  estate  of  one  who  is  presumed  to  be 
dead. 

PajTnent  may  be  made  into  court  after  three  months,  by 
Acts  of  1899  and  1904. 

And  receipts  may  be  filed  and  recorded,  by  Act  of  1820. 

7  Case  760.  3  Case  881a. 

8  Case  1238.      .      .       ^  4  Cases  299,  1299. 

1  See  Index  Distribution.  5  Case  694. 

2  Case  138. 
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The  distributee  may  have  an  action  at  law  for  his  dis- 
tributive share,  by  Act  of  1795 — and  in  the  Orphans'  Court, 
by  Act  of  1855 — or  he  may  proceed  by  attachment,  by  Act  of 
1846.  But  outstanding  or  disputed  debts  are  no  defence  in 
default  of  an  order  limiting,  and  decree  barring,  creditors, 
by  Act  of  1849.  "  ■  " 

An  action  for  a  distributive  share  may  be  brought  in 
Chancery^ — and  after  accounting,  and  before  decree  of  dis- 
tribution, in  the  Orphans'  Court."  And  one  who  is  entitled 
as  a  distributee  may  file  a  bill  in  equity  as  a  creditor  against 
a  fraudulent  conveyance  by  the  executor.^ 

110.  PAYMENT  OF  LEGACY — Out  of  Personalty — Abatement. 1 

Legacies  are  payable,  in  general,  out  of  the  personal  estate 
only  and  the  real  estate  is  not  applicable  for  their  payment 
unless  they  are  charged  on  it."  But  the  personalty  may  be 
exonerated  and  the  realty  specifically  charged  by  the  terms 
of  the  will.^ 

The  personal  property  is  first  liable  for  debts,  and  by  the 
Act  of  1730  general  legacies  abate  pro  rata  for  debts. 

And,  in  general,  if  the  personal  property  is  insufiicient 
for  the  payment  of  all  the  general  legacies,  they  abate  pro 
rata  among  themselves — irrespective  of  the  relationship  of 
the  legatees  to  the  testator — and  notwithstanding  a  testamen- 
tary provision  against  lapse — or  a  direction  to  pay  the  lega- 
cies in  their  order  and  out  of  the  first  moneys  available. 
The  will  may,  however,  specifically  prefer  or  exonerate  cer- 
tain legacies  from  abatement.  Or  the  preference  may  be 
implied  from  a  direction  to  invest  the  fund  for  the  benefit  of 
the  widow  and  to  pay  the  other  legacies  after  her  death  out 
of  the  fund. 

On  the  other  hand,  a  demonstrative  legacy  will  not  abate 
merely  for  insufficiency  of  the  available  designated  securi- 
ties^— nor  for  want  of  sufiicient  personalty,  where  it  is 
charged  on  sufficient  real  estate.^ 

Among  themselves,  general  legacies  abate  before  legacies 
given  for  value — or  in  lieu  of  dower  (if  the  widow  was  enti- 
tled to  dower).     And  general  legacies  abate  before  specific 

6  Case  870.  2  Case  921. 

7  Case  687.  3  Case  9. 

8  Case  1883.  4  Case  21Gla. 
1  See    Index  Ahaiement    of  5  Case  165.5. 

Legacy. 
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legacies — even  if  the  general  legacy  is  given  for  the  main- 
tenance of  the  widow  and  expressly  payable  '"out  of  my 
estate." 

Residuary  shares  abate,  in  like  manner,  pro  rata — 
although  they  may  have  lapsed — and  although  they  may  be 
made  payable  a  specified  Sum  to  one  and  ''the  balance''  to 
another.  Residuary  realty  abates  after  specific  legacies — 
but  if  it  is  specially  charged,  it  abates  before  specific  legacies 
as  well  as  devises. 

If  the  deficiency  of  funds  is  due  to  a  devastavit  by  the 
executor  after  part  of  the  legacies  are  paid,  they  M-ill  not  be 
liable  to  refund  for  contribution  to  the  legacies  remaining 
unpaid.^ 

111.  PAYMENT    OF    LEGACIES— Principal    and    Income — Special 
Appropriation. 

Principal  and  income  are  both  liable  for  the  payment  of  a 
provision  for  comfortable  maintenance  of  the  widow  ''out  of 
my  estate."^  So,  an  annuity  is  payable  out  of  the  principal 
"where  the  income  is  insufficient^ — even  where  a  separate  in- 
vestment has  been  set  apart  by  the  trustee  without  notice  to 
the  annuitant^ — and  especially  where  such  intention  appears 
iDy  a  bequest  in  lieu  of  dower  with  power  of  sale  to  the  trus- 
tee and  direction  to  invest  the  proceeds  and  pay  other  be- 
quests out  of  the  "moneys  remaining"  of  the  income  of  the 
blended  fund.'*  But  an  annuity  made  expressly  payable  out 
of  the  net  rents  is  confined  to  that  fund.^  And  where  the 
income  is  specially  charged,  and  payment  is  made  out  of  the 
principal,  the  income  will  be  afterward  accumulated  for  its 
re-imbursement.^ 

The  separation  and  appropriation  of  funds  to  several 
trusts  may  be  made  l)y  the  trustee,  but  it  is  not  enough  for 
him  to  separate  them  in  his  mind  only."^  And  his  appropria- 
tion of  specific  funds  will  not  l)e  ])inding  on  the  party  inter- 
ested if  made  without  notice,  even  though  she  has  received 
the  income  of  the  particular  fund.^ 

^Hiere  a  fund  is  set  apart  for  an  annuity  or  trust,  its  suf- 
ficiency is  to  be  determined  by  present  conditions  and  future 

6  Case  565.  5  Case  1204. 

1  Case  1981.  6  Case  915. 

2  Case  1325.  7  Case  2129. 
S  Case  914.  8  Case  914. 
4  Case  2099. 
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probabilities.^  And  if  it  proves  insufficient  it  may  after- 
ward be  enlarged  out  of  the  residue.-^*^ 

The  Court  of  Chancery  may  make  a  separation  of  trusts 
created  as  one  trust,  although  it  was  not  contemplated  by  the 
testator^^ — as  on  the  discharge  of  the  original  trustee.^^  It 
will  not,  however,  make  such  separation  against  the  plain 
direction  of  the  testator^  ^ — or  against  a  plain  intention  to 
keep  the  funds  together  until  a  designated  time.^'*  When 
separate  trusts  exist,  the  funds  must  be  separately  invested.^  ^ 
Before  separation  of  the  investments  a  loss  by  depreciation 
will  be  apportioned  among  them  pro  rata^^ — and  rents  of  an 
entire  trust  may  be  applied  to  the  taxes  on  the  different  par- 
cels. ^^ 

If  several  properties  are  charged  with  one  legacy,  the 
charge  may  be  apportioned  between  them^^ — or  between  sev- 
eral funds  in  different  states,^ ^  where  it  is  charged  on  the 
entire  aggregate  fund. 

112.  PAYMENT  OF  LEGACY  1 — At  Wliat  Time. 

If  not  otherwise  expressed  in  the  will,  a  legacy  was  pay- 
able after  one  year,  by  the  Act  of  1730 — and  now,  by  the  Act 
of  1874,  in  one  year  after  probate. 

But  if  it  is  a  legacy  made  under  a  power  of  appointment, 
the  time  of  payment  will  relate  back  to  the  original  will  and 
it  will  be  payable  immediately  after  the  death  of  the  second 
testator,  if  that  occurs  more  than  one  year  after  the  original 
testator's  death. ^ 

If  the  will  designates  a  time  for  payment,  the  designation 
will  be  extended  to  secondary  shares  substituting  next  of  kin 
of  an  original  legatee  on  his  death^ — unless  the  designation 
relates  specifically  to  the  age  of  the  original  donee  with  a 
limitation  over  on  his  death  before  that  time,  the  secondaiy 
shares  taking  effect  in  that  case  immediately  on  his  death.* 
A  designation  may  be  implied  from  a  remainder  in  the  whole 
estate  after  a  gift  for  life  of  part  of  the  income,  an  intention 

9  Case  1246.  17  Case  1260. 

10  Case  1447.  18  Case  1685. 

11  Case  2109.  19  Case  884. 

12  Case  780.  1  See     Index     Payment     of 

13  Case  1551.  Legacy. 

14  Case  1831.         "  2  Cases  1372,  1372a. 

15  Case  820.  3  Case  748. 

16  Case  1830.  4  Case  421. 


122  Succession  Law  of  New  Jersey. 

being  implied  to  accumiilate  the  balance  of  the  income  until 
the  death  of  the  life  tenant.^ 

On  the  other  hand,  the  designated  time  may  be  anticipated 
on  a  release  by  the  life  tenant  of  her  life  estate*' — or  by  order 
of  the  court,  for  the  necessary  maintenance  of  an  infant  leg- 
atee/ 

Payment  even  of  an  annuity  is  presumed  after  twenty 
years,  but  the  presumption  may  be  rebutted.^  If  an  annuity 
is  made  payable  "every  first  of  April"  the  first  payment  will 
become  due  on  the  arrival  of  that  date,  though  only  two 
months  after  testator's  death. ^ 

113.  PAYMENT  OF  LEGACY  1 — ^In  AVhat  Manner. 

General  legacies  are  payable  in  money — and  the  executor's 
note,  if  it  remains  unpaid,  will  not  constitute  a  payment  as 
against  the  estate.^  But  a  legacy  may  be  paid  in  the  lega- 
tee's own  notes.^  And  the  will  may  direct  payment  in  secur- 
ities and  they  must  be  taken  at  their  market  value  under  a 
direction  to  pay  "with  their  respective  value  at  the  time."^ 

Specific  legacies  vest  in  the  executor  and  not  immediately 
in  the  legatee^ — but  the  executor  may  assign  even  to  himself 
as  legatee  a  lease  bequeathed  to  him.^  Personal  property 
is  deliverable  in  specie  even  to  a  legatee  for  life.'^ 

In  general,  a  remainder  in  chattels  bequeathed  for  life 
must  be  pix)tected  by  sale  of  the  chattels  and  investment  of 
the  proceeds,®  unless  the  testator's  intention  plainly  calls 
for  their  specific  enjoyment  and  use  by  the  life  tenant. 
Security  could  be  required  from  a  life  tenant  before  the 
'^statute  only  for  special  cause.  But  the  Act  of  1872  author- 
izes the  personal  representative  to  require  security  from  a 
legatee  for  life — and  the  Act  of  1893  requires  him  to  furnish 
it  where  he  is  himself  a  legatee  for  life,  unless,  by  Act  of 
1894,  expressly  exonerated  by  the  will  itself. 

5  Case  1686.  2  Case  430. 

,6  Case  1940.  3  Case  1236. 

7  Case  1922.  4  Case  1740a. 

8  Case  619.  n  Case  854. 

9  Case  887.  6  Case  495. 
1  See     Index  Payment     of          7  Case  1521. 

Legacy.  8  See  Index  Life  Estate. 
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114.  PAYMENT   OF   LEGACY  1 — ToWliom   Made — ^Apportionment 
Between  Life  Tenant  and  Remainder. 

If  the  legatee  is  an  infant,  the  legacy  is  payable  to  his 
guardian  or  testamentary  trustee.  But  a  payment  cannot 
be  made  to  the  infant  himself  even  by  direction  of  the  wilP 
— although  actual  expenditures  for  his  maintenance,  where 
no  guardian  has  been  appointed,  have  been  allowed  as  pay- 
ments on  account  of  the  infant's  distributive  share  of  an  in- 
testate estate.^ 

By  the  Act  of  1852,  a  legacy  to  a  married  woman^  is  her 
separate  property  and  payable,  of  course,  to  her.  Before 
that  Act  her  distributive  share  of  the  intestate  estate  of  a 
third  person  was  the  property  of  her  husband^ — and  the  lan- 
guage of  the  statute  did  not  cover  such  share,  until  the  Act  of 
1873.^  Her  right  to  receive  a  legacy  is  not  affected  by  an 
earlier  marriage  settlement  upon  trustees  of  the  property 
which  she  should  afterward  acquire.''' 

If  the  legatee  is  a  lunatic,  the  Act  of  1894  authorizes  pay- 
ment of  a  legacy  not  exceeding  $200  to  the  next  of  kin  of  the 
legatee. 

The  Act  of  1847  provides  for  payment  of  a  legacy  to  a 
foreign  guardian — and  the  Act  of  1886,  for  payment  to  a 
foreign  testamentary  trustee. 

If  the  legatee  dies  before  payment,  the  payment  should 
be  made  to  his  personal  representative. 

Payment  may  be  made  to  an  assignee  of  the  legatee  and  be 
good  as  against  the  legatee's  creditors^ — but  not  as  against  a 
prior  assignment  of  which  the  assignee  had  notice.^  And 
the  assignee  of  part  of  a  legacy  may  receive  payment  of  such 
part  and  is  entitled  to  equitable  protection.^^  A  legatee  can- 
not, however,  require  the  executor  to  pay  his  legacy  On  drafts 
to  order.^^ 

Under  a  power  of-  appointment  the  legacy  should  be  paid 
to  the  appointee  and  not  to  the  representatives  of  the  donee 
of  the  power. ^^ 

A  legatee  is,  in  general,  entitled  to  payment  without  giv- 
ing security,  although  the  legacy  is  subject  to  divest  on  his 

1  See     Index     Payment     of  7  Case  1511. 

Legacy.  8  Case  2113a. 

2  Case  977.  9  Case  712. 

3  Case  1623.  10  Case  2198. 

4  See  Index  Married  Woman.  11  Case  2061. 

5  Case  803.  _  12  Case  1828. 

6  See  Index  Married  Woman. 
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death  without  issue^^ — but  a  residuary  legatee  may  be  re- 
quired to  give  security  for  the  payment  of  legacies  not  yet 
due.i^ 

Apportionment^^  may  be  made  between  the  life  tenant  and 
the  remainderman  of  the  income — or  of  an  annuity  which  is 
not  by  its  terms  payable  annually.  And  the  payment  of  a 
legacy  charged  upon  land  may  be  apportioned  between  the 
devisee  of  the  land  for  life  and  the  remainderman. 

115.  PAYIVIENT  OF  LEGACY — Interest  1 — Amoimt  Payable. 

A  legacy  draws  interest  from  the  time  when  payment  may 
be  demanded — i.  e.,  in  general,  from  one  year  after  the  death 
of  the  testator — or  as  it  is  now,  after  the  probate  of  the  will. 
This  rule  covers  legacies  for  services — or  in  lieu  of  dower — 
or  to  an  adult  child — and  even  where  the  will  directs  pay- 
ment as  soon  as  convenient. 

On  the  other  hand,  interest  runs  from  the  testator's  death 
on  residuaiy  and  specific  legacies  and  on  legacies  to  minor 
children — not  including  grandchildren.  But  an  annuity  for 
an  infant  child  without  other  provision  for  its  maintenance 
will  run  only  from  a  later  day  designated  in  the  will.^ 

The  rate  of  interest  follows  the  statutory  changes.  And 
the  interest  may  be  charged  against  a  trustee  for  his  negli- 
gence or  delay. 

Appreciation  in  value  and  dividends,  as  against  shares 
already  paid  off  in  securities,  belong  to  the  deferred  shares.^ 

On  the  other  hand,  as  between  principal  and  income,  or 
remainderman  and  life  tenant,  the  appreciation  belongs  to 
the  principal^ — and  an  apportionment  will  be  made  between 
them  of  the  dividends  and  of  the  profits  and  losses  involved 
in  a  foreclosure  or  in  the  redemption  of  the  property  from  a 
mortgage.  If  the  legatee  for  life  continues  the  business 
without  taking  out  letters  of  administration,  the  profits  will 
belong  to  the  estate.^  Assessments  for  improvements  are 
generally  not  chargeable  to  the  life  tenant,^  but  may-  be  ap- 
portionable''^ — or  may  even  be  charged  by  the  will  on  the  in- 
come.^    And  the  life  tenant  is  liable  for  repairs — and  taxes 

13  Cases  623,  690,  1401.  4  Case  1831. 

14  Case  322.  5  Case  1615. 

15  See  Index  Apportionment.  6  Case  1260. 

1  See  Index  Interest.  1  Case  1780a. 

2  Cases  700,  700a.  8  Case  764. 

3  Case  2129a. 
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— and  interest  on  incumbrances — bnt  may  be  expressly  exon- 
erated by  the  will.^ 

The  will  may  provide  for  the  dednction  of  advancements^^ 
from  legacies,  and  its  directions  must  be  strictly  followed.^  ^ 
So,  the  will  may  direct  the  set-off^ ^  of  debts — or  of  the  debts 
of  the  legatee's  husband  or  wife.  And  without  express  di- 
rection the  debt  of  the  legatee  to  the  testator  may  be  set-off 
against  his  bequest — but  not  against  the  issue  of  the  legatee 
taking  by  substitution  under  the  statute  to  prevent  lapse.^^ 

Overpayments  are  recoverable  from  the  legatee — but  are 
subject  to  the  six-year  statute  of  limitations.^^ 

116.  PAY:mext   or   legacy — Receipts  and   Releases  1 — Refund- 
ing  Bond. 

The  Act  of  1S12  provides  for  the  recording  of  receipts  and 
releases  for  legacies  and  distributive  shares  and  made  a  copy 
admissible  in  evidence  on  proof  of  the  loss  of  the  original — 
and  now  it  is  admissible  generally,  by  Act  of  1856.  The 
Act  of  1878  provides  also  for  the  filing  of  releases  to  relieve 
a  personal  representative  from  the  duty  of  inventory  and 
accounting. 

A  release  or  receipt  may  be  executed  by  a  married  woman^ 
without  her  husband,  by  Act  of  1873.  And  she  may  release 
or  assign  a  legacy  without  him  if  living  separate  from  him, 
by  Act  of  1880 — or  with  him,  if  it  is  payable  on  a  contin- 
gency, by  the  Act  of  1874.  An  expected  inheritance  may 
be  released,  so  far,  at  least,  as  to  raise  an  estoppel  against 
the  releasor.^  On  the  other  hand,  a  release  given  to  B.  "as 
guardian"  will  not  release  a  legacy  which  was  charged  on 
B.'s  devise.*  The  election  to  hold  adversely  to  the  terms  of 
the  will  is  in  effect  a  release  by  the  claimant  of  the  benefits 
of  the  will.^ 

Refunding  bonds^  are  required  on  the  payment  of  a  dis- 
tributive share,  by  Act  of  1795 — and  of  a  legacy,  by  Act  of 
1799.  The  Act  of  1864,  in  force  until  1874',  required  a 
special  refunding  bond  on  payment  to  the  representatives  of 

9  Case  686.  1  See  Index  Receipts  and  Re- 

10  See  Index  Advancements,  leases. 

11  Case  1570a.  2  See  Index  Married  Woman. 

12  See  Index  Set-ojf.  3  Cases  883,  2180. 

13  Case  1075.  4  Case  556. 

14  Case  75.  5  See       Index       Election 

(Against  Will). 
6  See  Index  Refunding  Bond. 
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next  of  kin  wko  are  presumed  to  be  dead — and  the  Act  of 
1885  requires  suck  bond  on  all  distribution  of  the  estate  of 
one  who  is  presumed  to  be  dead. 

The  statutes  of  1795  and  1799  required  sufficient  sureties, 
and  so  does  the  Act  of  1885  just  cited.  The  Act  of  1849 
dispenses  with  sureties — but  the  Acts  of  1864  and  1885  re- 
quire sureties,  subject,  in  the  Act  of  1864,  to  the  determina- 
tion of  the  court. 

A  refunding  bond  is  a  necessary  preliminary  to  an  action 
at  law  for  a  legacy,  by  the  Act  of  1730 — or  to  an  action  for 
a  distributive  share,  upon  the  administration  bond'^ — or 
against  the  executor  of  a  defaulting  executor^ — but  not  to 
an  action  for  a  legacy  in  equity.^ 

The  want  of  a  refunding  bond  raises  the  presumption  that 
tlie  distributive  share  or  legacy  is  not  paid,  by  the  Act  of 
1874.  At  law,  the  want  of  such  bond  must  be  specially 
pleaded"' — but  a  plea  in  abatement  is  sufficient.  ^^ 

7  Case  370.  10  Case  62. 

8  Case  1690.  11  Case  80. 

9  Case  430. 
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Chapter  8.     ACTIONS. 

117.  Survival  of  right  of  action — joint  obligations. 

118.  Against  heirs  and  devisees. 

119.  For  wrongful  death. 

120.  For  legacy — distributive  share. 

121.  By  successor  against  predecessor.  * 

122.  Partition — foreclosure — mechanics'  lien. 

123.  On  administration  bond. 

124.  Refunding  bond. 

125.  Foreign  jurisdiction  and  letters — representative  capacity. 

126.  Abatement — revival. 

127.  Stay  of  action. 

128.  Statute  of  limitations. 

129.  Parties. 

130.  Pleading. 

131.  Evidence — transactions  with  deceased. 

132.  Procedure — judgment. 

133.  Discharge  of  executor — surety. 

117.  ACTION — Survival  of  Right  of  Action  1 — Joint  Obligations. 

The  Act  of  1795  provides  for  the  survival  to  the  decedent's 
estate  of  the  right  of  action  for  debts  due  to  decedent  and 
for  trespass  to  decedent,  which  is  enlarged,  by  the  Act  of 
1855,  to  trespass  against  the  person  or  the  property  of  the 
decedent.  And  by  the  Act  of  1795,  repealed  in  1874,  the 
executor  of  an  executor  might  enforce  a  right  of  action  of 
the  original  testator  for  debt  or  account  or  de  bonis  asportcr 
tis.  Under  these  statutes  the  decedent's  right  to  sue  per' 
quod  servitium  amisit  for  the  seduction  of  his  daughter  sur- 
vives to  the  administrator.- 

The  Act  of  1795  provides  also  for  the  survival  against  the 
decedent's  estate  of  the  right  of  action  for  debts  due  and  for 
trover  by  decedent  and  for  waste  and  conversion  by  decedent 
as  executor  or  administrator.  And  the  Act  of  1855  pro- 
vides for  the  survival  of  an  action  of  trespass  to  persons  or 
property  committed  by  the  decedent.  And  a  reversioner 
may  sue  for  waste  committed  in  the  ancestor's  lifetime,  by 
another  statute  of  1795.^  By  the  Act  of  1795,  first  men- 
tioned, suit  may  be  brought  also  against  the  executor  of  an 
executor,  so  far  as  he  has  received  assets,  as  against  the 
original  executor.  Under  these  statutes  an  action  lies 
against  decedent's  estate  on  his  covenant  for  title — or  trover 

1  See  Index  Survival  of  Right  2  Case  1861. 

of  Action.  3  See  Index  Waste. 
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and  conversion  by  him — or  for  trespass  quare  claucum  f regit, 
before  the  Act  of  1855,  so  far  as  the  decedent  received  the 
benefit  of  the  trespass. 

In  like  manner,  the  right  of  distress  for  rent^  survives  to 
the  personal  representatives,  by  an  Act  of  1795.  And  the 
executor  or  administrator  may  be  sued  for  an  unlawful  dis- 
tress takeii  by  the  decedent. 

By  the  Act  of  1797  an  action  on  joint  obligations  survives 
against  the  representatives  of  a  deceased  joint  debtor  in  the 
lifetime  of  the  survivors  as  upon  a  several  obligation.^ 

This  applies  to  an  action  against  the  executor  de  son  tort 
of  one  joint  debtor  in  the  lifetime  of  the  survivor^— but  does 
not  apply  to  an  action  against  the  representatives  of  one  co- 
administrator for  a  distributive  share  in  the  lifetime  of  his 
co-administrator^ — nor  to  an  action  for  a  partnership  debt 
against  the  surviving  partner  and  the  representative  of  the 
deceased  partner.^ 


118.  ACTION — Against  Heirs  and  Devisees.l 

The  Act  of  1797  gives  creditors  a  right  of  action  against 
the  heirs  and  devisees  of  the  decedent  on  his  contracts,  pre- 
serving the  same  preference  of  debts  as  in  claims  against  the 
personal  estate.  After  alienation  by  the  heir  or  devisee  he 
remains  liable  up  to  the  value  of  the  land  descended  or  de- 
vised to  him.  And,  since  1894,  action  may  be  brought  under 
this  statute  against  unknown  heirs  and  devisees.  By  the  Act 
of  1853  procedure  and  judgment  were  provided  against  non- 
resident heirs  and  devisees. 

This  proceeding  is  exclusive  of  all  other  legal  remedies,^ 
even  though  the  obligation  was  binding  in  terms  upon  the 
decedent  ''and  his  heirs."^  It  extends  to  actions  of  cove- 
nant*— or  on  the  indorsement  of  a  note  which  matured  after 
testator's  death^ — or  for  the  decedent's  negligence  as  executor 
of  another® — but  not  to  an  action  for  the  deficiency  on  a  mort- 
gage in  the  absence  of  a  decree  for  deficiency.'^  It  does  not 
preclude  proceeding  in  equity  to  enforce  a  judgment  for  de- 

4  See     Index     Distress     for  1  See   Index   Heirs   and   De- 

Rent,  visees,  Action  Against. 

5  See  Index  Action.  2  Cases  477,  1575. 

6  Case  267.  3  Case  477. 

7  Case  131.  4  Case  346. 

8  Case  19.  5  Case  392. 

6  Case  1536b. 

7  Case  1575. 
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cedent's  tort^— or  to  set  aside  a  fraudulent  conveyance^ — or 
to  enforce  an  earlier  trust  or  obtain  relief  of  a  purely  equit- 
able character.^ ^  But  it  does  not  authorize  an  equitable  ac- 
tion without  special  grounds  to  enforce  a  debt  of  the  decedent 
against  his  heirs  or  devisees^ ^ — or  reach  an  enhanced  vahie 
in  the  hands  of  his  grantee.^ ^ 

The  recovery  in  the  statutory  action  is  limited  to  the  actual 
value  of  the  land  at  the  time  of  the  descent  or  at  the  testa- 
tor's death  exclusive  of  subsequent  improvements. 

119.  ACTION — For  Wrongful  Deatli.l 

The  Act  of  1848  gives  an  action  to  the  representatives  of 
a  decedent  for  damages  for  negligence  which  resulted  in  his 
death.  And  a  similar  right  of  action  is  given,  by  the  Act  of 
1860,  for  the  negligence  of  a  town  or  township,  under  the 
Bridge  Act.  Under  the  Act  of  1848  the  action  is  brought 
for  the  benefit  of  the  widow  and  next  of  kin,  who  take  as  in 
the  distribution  of  intestate  property — and  by  the  Act  of 
1897,  the  widow  takes  all  in  default  of  next  of  kin.  The 
action  must  be  brought  within  twelve  months  after  dece- 
dent's death — and  the  damages  are  limited  to  the  pecuniary 
injury  to  the  widow  and  next  of  kin. 

The  statute  is  exclusive  of  other  remedies^ — and  the  cause 
of  action  is  distinct  from  that  which  the  decedent  would  have 
had  at  common  law  if  he  had  survived.^  A  common  law  ac- 
tion for  loss  of  services  cannot  be  maintained  in  case  of  death 
by  decedent's  father*  or  husband.^ 

The  next  of  kin  to  be  benefited  are  the  statutory  next  of 
kin  who  have  reasonable  expectation  of  pecuniary  benefit 
from  decedent's  life.^  The  benefit  vests  in  the  next  of  kin 
and  the  action  is  not  abated  by  their  death.'^  But  it  cannot 
reach  the  husband  who  is  not  next  of  kin  by  blood^ — nor  next 
of  kin  by  adoption^ — nor  cover  the  damages  to  a  child  of  tlie 
decedent,  that  would  have  been  entitled,  if  the  father  had  not 
survived  and  been  legallv  entitled  bv  the  statute  of  distribn- 
tion.i'' 

8  Case  800.  4  Case  478. 

9  Case  1052.  5  Case  510. 

10  Case  1131.  6  Case  2082. 

11  Case  1127.  7  Case  481. 

12  Case  1052a.  8  Case  1079. 

1  See  Index  Wrongful  Death.  9  Case  703. 

2  Cases  478,  1162.  10  Case  1079. 

3  Case  481. 
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120.  ACTION — For  Legacy  1 — Distributive  Share. 

Action  for  a  legacy  might  be  brought  in  any  court  of 
record,  by  the  Acts  of  1730  and  1774 — and  it  may  be  brought 
in  the  Oi'phans'  Court,  by  the  Act  of  1855 — or  in  the  Su- 
preme Court  or  Circuit  Court,  by  the  Act  of  1874 — as  well 
as  in  the  Court  of  Chancery.  The  statutory  action  in  the 
Orphans'  Court  lies  against  the  personal  representatives 
onh' — but  the  action  must  be  brought  in  equity,  if  the 
object  is  to  enforce  a  charge^ — or  to  enjoin  or  prevent  fraud^ 
— or  to  attack  collusion  between  a  debtor  of  the  estate  and  the 
complainant's  co-executor.^  The  action  may  be  brought  by 
the  legatee's  executor^ — or  by  his  assignee" — but  not  by  his 
next  of  kin.^ 

At  law  a  refunding  bond  must  be  first  file(P — but  it  is  not 
necessary  to  file  or  tender  such  a  bond  Ijc-fore  suit  is  brought 
in  equity  against  the  executor^ — or  against  the  executor  of  a 
defaulting  executor.^'' 

In  like  manner,  in  case  of  intestacy,  the  distributees  may 
have  an  action  at  law  for  their  distributive  shares,  l)y  the  Act 
of  1795^^ — and  this  is  extended  to  the  Orphans'  Court,  ])y  the 
Act  of  1855 — and  to  the  sui'plus  proceeds  of  the  sale  of  land, 
by  the  Act  of  1823. 

It  may  also  be  brought  in  Chancery^ 2— and  only  in  Chan- 
cery before  Orphans'  Court  decree  for  distribution^^ — and 
suit  will  lie  in  equity  after  an  accounting  in  the  Orphans' 
Court  and  l)efore  decree  for  distribution.^^ 

121.  ACTION  1 — By  Successor  Against  Predecessor, 

The  Act  of  1828  gave  a  right  of  action  against  an  executor 
or  guardian  after  his  removal  to  the  administrator  de  bonis 
non  or  the  successor  for  assets  withheld — and  the  Act  of  1846 
extended  this  to  actions  for  assets  withheld  or  waste  against 
an  administrator  or  giuirdian  who  had  been  removed — and,  by 
Act  of  1849,  all  proper  actions  at  law  and  in  equity  might  be 
brought  by  the  administrator  de  bonis  non  or  successor 
against    any    executor,    administrator,    guardian    or    trustee 

1  See  Index  Legacy.  9  Case  430. 

2  Case  2162.  10  Case  1690. 

3  Case  264.  11  See  Index  Distribution. 

4  Case  793.  12  Case  870. 

5  Case  854.  13  Cases  687,  870. 

6  Case  319.  14  Case  687. 

7  Case  281.  1  See  Index  Action. 

8  Case  80. 
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after  his  removal — and  actions  for  iinadministered  assets,  bv 
Act  of  1897,  against  the  representatives  of  his  deceased 
predecessor.  But  he  could  not  sue  for  a  conversion  against 
his  predecessor^ — or  the  personal  representative  of  his  de- 
ceased predecessor.^  And  he  could  not  recover  administered 
assets  from  the  representatives  of  his  deceased  predecessor'* 
— but  they  were  to  be  accounted  for  bv  such  representatives 
and  not  by  the  administrator  de  bonis  non.'^  He  could,  how- 
ever, be  sued  by  the  administrator  de  bonis  non  for  assets  of 
the  estate  fraudulently  transferred  to  his  wife.^ 

The  Act  of  1901,  providing  for  substituted  administrator 
in  the  place  of  the  administrator  de  bonis  non,  gives  him  a 
right  of  action  against  all  persons  for  personal  assets  of  the 
estate  and  against  his  predecessor  for  breach  of  trust  and 
maladministration.  He  is  entitled  to  an  accounting  from 
the  representatives  of  his  deceased  predecessor  for  all  assets 
administered  or  unadministered.^ 

122.  ACTIOX  1 — Partition — Foreclosure — Mechanics'    Lien. 

The  Act  of  1791  gives  to  executors  and  administrators  the 
right  to  bring  an  action  of  account — and  the  Act  of  1888  au- 
thorizes an  executor  with  power  of  sale  to  sue  for  partition 
of  land.  But  he  cannot  sue  in  partition  after  the  expiration 
of  his  power  of  sale.^ 

An  executor  may  sue  for  the  specific  performance  of  a 
contract  to  purchase  land  from  his  testator^ — but  not  of  a 
contract  to  convey  land  to  the  testator^ — nor  on  a  covenant 
with  testator  to  supply  water  to  testator's  mill.^ 

He  may  foreclose  a  mortgage  held  by  himself  against 
land  of  the  testator^ — and  may  foreclose  as  administrator  de 
bonis  non  a  mortgage  belonging  to  the  estate  but  made  to  his 
predecessor."^  And,  by  the  Act  of  1887,  land  purchased  by 
executors  in  foreclosure  is  held  by  them  as  joint  tenants  and 
may  be  sold  without  obtaining  an  order  of  the  court  for  that 
purpose.     An  administrator  or  executor  may  sue  on  a  eon- 

2  Case  1092.  1  See  Index  Action. 

3  Case  963.  2  Case  1010. 

4  Case  1225.  3  Case  783. 

5  Case  752.  4  Case  441. 

6  Case  2126.  5  Case  1244a. 

7  See  Index  Suhstituted  Ad-  6  Case  1332. 

ministrator.  7  Case  1182. 

8  Case  291. 
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tract  made  with  hiin  in  his  representative  capacity  either  in 
his  own  name®  or  as  such  representative.^ 

Prior  to  1853  actions  were  brought  on  mechanics'  liens^° 
against  the  personal  representatives  of  the  decoased  owner, 
but  this  could  not  be  done,  under  the  Act  of  1853.^^  The 
Act  of  1866  now  provides  again  for  mechanics'  lien  suits 
against  the  representatives  of  the  deceased  builder — and  pro- 
vided for  such  action  against  the  personal  representatives  of 
the  deceased  o'\\Tier,  which  was  construed  to  be  the  o^vner  at 
the  time  of  filing  the  lien.^^  Under  the  Act  of  1874  this 
action  now  lies  against  the  heirs  of  the  owner. 


123.  ACTION^ — On  Administration  Bond.l 

The  Act  of  1795  provides  for  action  in  any  court  of  law 
on  the  administration  bond  and  for  distribution  of  the  pro- 
ceeds under  direction  of  the  ordinary.  And,  by  the  Act  of 
1820,  such  action  requires  the  leave  of  the  ordinary  to  be 
first  had  and  obtained.  The  Act  of  1823  extends  these  ]u-o- 
visions  to  actions  on  a  bond  given  upon  an  order  for  sale  of 
land.  And  the  Revision  of  1874  extends  them  to  the  bond 
given  by  an  heir  or  devisee  to  Avithdraw  the  land  from  such 
sale.  By  the  Act  of  1879  a  surety  may  except  to  claims  pre- 
sented for  a  distributive  share  under  the  bond — and,  by  Act 
of  1901,  he  may  apply  for  discontinuance  of  the  action  on 
the  bond  on  proof  that  all  damages  have  been  paid. 

The  action  on  the  administration  bond  must  be  in  the  offi- 
cial name  of  the  ordinary^ — \vith  or  withoiit  his  individual 
name.^  It  cannot  be  brought  by  next  of  kin  in  their  own 
name* — although  leave  to  bring  action  can  be  granted  only 
on  application  of  a  party  aggi'ieved,^  such  as  a  general  credi- 
tor.® His  claim  as  a  creditor  is,  however,  subject  to  question 
on  an  application  to  revoke  the  order  for  leave,  even  after 
judgment  on  the  bond.'''  And  the  order  for  leave  may  be  re- 
viewed in  a  summary  manner  by  the  Prerogative  Court® — 
but  not  by  the  Supreme  C'ourt^ — nor  by  the  Prerogative 
Court   after   suit   brought   and   dismissed    in    the   Supreme 

8  Case  472.  3  Case  219. 

9  Case  463.  4  Cases  870,  870a. 

10  See  Index  Mechanics'  Lien.  .5  Case  415. 

11  Case  1189.  6  Case  648. 

12  Case  2084.  7  Case  1992. 

1  See  Index  Bond.  8  Case  415. 

2  Case  130.  9  Case  371. 
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Court.^*^  And  it  will  uot  be  vacated  for  want  of  verification 
of  the  petition,  or  for  want  of  an  Orphans'  Court  order  for 
distribution  of  the  estate,  or  for  failure  of  the  ordinary  to  re- 
quire a  bond  for  costs. ^^ 

Action  cannot  be  brought  on  the  administration  bond  in  a 
court  of  equity^  2— although  a  surety  must  seek  his  relief  in 
that  court  and  not  in  the  Prerogative  Court  for  fraud  in  the 
administration  account.-^ ^ 

The  prosecution  of  the  action  is  under  the  control  of  the 
ordinary.^ ^  He  may  stay  the  suit  after  judgment  to  enable 
the  administrator  to  settle  his  account. ^^  Judgiuent  is  ren- 
dered for  the  penalty  of  the  bond^*'— and  the  damages  are 
assessed  and  distributed  by  the  ordinary.^ ^  The  assessment 
for  the  amount  of  a  distributive  share  will  not  be  affected  by 
the  fact  that  the  balance  shown  in  the  account  consisted  of 
the  indebtedness  of  the  insolvent  administrator  to  the 
estate.^®  Interest  may  be  assessed  on  a  distribution  long 
deferred,  but  not  for  delay  occasioned  by  want  of  a  de- 
mand by  the  distributee  and  demand  by  his  next  of  kin  on 
presumption  of  the  death  of  the  distributee.^^ 

The  surety's  liability  dates  from  the  principal's  default^^ 
— and  is  not  affected  by  the  subsequent  insolvency  of  the  ac- 
countant.^^ A  breach  of  the  bond  is  committed  by  failure 
to  file  an  inventory^^ — or  to  file  it  with  the  proper  officer-^ — 
or  by  failure  to  account^^ — or  to  settle  his  final  account^^ — 
or  by  non-payment  of  a  judgment  recovered  against  the  ad- 
ministrator^^— or  by  non-payment  of  a  distributive  share 
after  tender  of  a  proper  refunding  bond^'^ — or  by  failure  to 
apply  the  proceeds  of  sale  of  land  as  directed  by  the  court^* 
— ^but  not  by  the  failure  to  pay  a  void  judgment^^ — or  to  pay 
moneys  due  by  the  decedent  in  another  capacity  (on  settle- 
ment of  his  account  as  a  gnardian)^*^ — or  to  pay  a  legacy 
without  settlement  of  account  and  balance  shown^^ — or  to 

10  Case  418.  21  Case  2204. 

11  Case  538.  22  Case  76. 

12  Cases  870,  870a.  23  Case  134. 

13  Case  652.  24  Case  76. 

14  Cases  1510,  1512.  25  Case  299. 

15  Case  106.  26  Case  311. 

16  Case  106.  27  Case  370. 

17  Case  299.  28  Case  1933. 

18  Case  652.  29  Case  76. 

19  Case  1969.  30  Case  50. 

20  Case  1052.  31  Case  299. 
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pay  a  distributive  share  before  decree  for  distribution. ^- 
And  the  condition  for  distribution  of  the  residue  does  not 
cover  payments  to  creditors  of  their  pro  rata  shares.^^ 

On  the  other  hand,  want  of  jurisdiction  in  the  Orphans' 
Court  to  appoint  an  administrator  pendente  lite  is  no  defence 
to  an  action  afterward  brought  on  his  bond  as  such  ap- 
pointee.^* 

124.  ACTION — Refimding  Bond.l 

The  Act  of  1799  provides  for  action  on  the  refunding  bond 
in  the  name  of  the  personal  representative  on  behalf  of  any 
creditor  who  is  barred  for  non-presentment  of  his  claim  on 
application  of  the  creditor  to  the  Orphans'  Court  and  leave 
granted.  By  the  Act  of  1849  the  recovery  is  limited  to  the 
amount  received  by  the  distributee.  A  proportionate  recov- 
ery is  provided  for  against  the  several  legatees,  by  the  Revis- 
ion of  1874 — and  against  the  several  distributees,  by  the  Act 
of  1898. 

Such  recovery  is  without  costs — and  covers  only  debts, 
including  newly-discovered  debts,  and  not  commissions  and 
expenses.^ 

12,>.  ACTION — Foreign    Jurisdiction    and    Letters — Representative 
Capacity. 

Where  foreign  and  domestic  courts  have  co-ordinate  juris- 
diction, as  in  an  action  against  a  foreign  life  insurance  com- 
pany on  a  policy  held  by  a  decedent  domiciled  in  New  Jer- 
sey, the  foreign  court  having  taken  jurisdiction  first  will  ex- 
clude a  subsequent  action  in  New  Jersey.-^  And  the  New 
Jersey  courts  recognize  the  law  of  a  foreign  situs  as  to  sale 
of  land  and  validity  of  a  testamentary  trust  affecting  it, 
though  the  proceeds  may  be  in  New  Jersey — and  as  to  statu- 
tory election  of  dower — and  conversely  the  law  of  a  foreign 
domicil  and  place  of  probate  as  to  election  of  dower  will  not 
affect  a  dower  right  in  New  Jersey  lands. ^ 

A  foreign  executor  or  administrator  may  bring  an  action 
in  New  Jersey  courts,  by  Act  of  1879,  on  filing  an  exempli- 
fied copy  of  his  foreign  letters.^      Such  copy  may  be  filed  at 

32  Case  138.  1  Case  484. 

33  Case  266.  2  See  Index  Conflict  of  Laws. 

34  Case  55.  _  3  See    Index    Foreign     Will, 

1  See  Index  Refunding  Bond.  Probate  and  Letters. 

2  Case  209. 
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any  time  before  final  hearing,  and  either  with  the  clerk  in 
Chancery  or  the  register  of  the  Prerogative  Coiii-t.^  A  sale 
of  land  imder  an  attachment  begini  by  a  foreign  administra- 
tor, before  1879,  has  been  set  aside  as  invalid.^  Bnt  a  for- 
eign administrator  need  not  file  a  copy  of  his  foreign  letters 
in  bringing  an  action  in  Xew  Jersey  on  a  foreign  judgment 
recovered  by  him  as  such  administrator.^  Where  the  statute 
requires  the  filing  of  a  copy  of  the  letters,  it  is  not  sufficient 
to  file  a  copy  of  the  foreign  will.^ 

On  the  other  hand,  foreign  letters  will  not  exclude  the 
granting  of  letters  in  New  Jersey  for  the  purpose  of  bring- 
ing a  statutory  action  for  the  wrongful  death  of  the  decedent, 
nor  will  the  release  of  the  foreign  administrator  defeat  such 
action.^ 

Mere  residence  of  a  foreign  administrator  or  executor  in 
New  Jersey  does  not  subject  him  as  such  to  the  jurisdiction 
of  Xew  Jersey  courts.^  He  may,  however,  be  brought 
within  the  jurisdiction  of  the  Court  of  Chancery  by  his  vol- 
untary appearance^ *^  or  by  partnership  assets^ ^  held  by  him 
as  surviving  partner' — or  real  estate,^"  or  proceeds  of  real 
estate^ ^  held  by  him  as  trustee  in  Xew  Jersey. 

In  actions  against  personal  representatives  their  repre- 
sentative capacity  need  not  be  stated  in  the  process^  ^ — but  it 
is  a  vai'iance,  if  the  averments  are  against  them  individually 
and  the  proofs  against  them  as  executors.^ ^ 

When  suit  is  brought  by  them,  it  may  be  brought  in  their 
individual  capacity  on  a  contract  made  -^dth  them  as  execu- 
tors^*^— or  administrators^^ — or  in  their  representative  ca- 
pacity.^ ^  In  bringing  suit  in  their  representative  capacity, 
it  is  sufficient  if  it  is  made  to  appear  bv  the  averments  of  the 
bill.i» 

126.  ACTION — Abatement  1 — Revival. 

The  Act  of  1705  provided  that  an  action  should  not  abate 
by  the  death  of  either  party  after  verdict,  or  if  the  cause  of 

4  Case  1168.  13  Case  1049. 

5  Case  2118.  14  Case  723. 

6  Case  480.  15  Case  175. 

7  Case  1386.  16  Case  472. 

8  Case  1491.  17  Case  168. 

9  Cases  387,  1683.  18  Cases  463,  472. 

10  Case  1907.  19  Case  925. 

11  Case  607.  1  See  Index  Abatement  of  Ac- 

12  Case  1640.  tion. 
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action  survived,  after  issue  joined  or  after  interlocutory 
judgment — or,  in  general,  by  the  death  of  one  of  several 
parties.  The  Act  of  1846  changes  the  case  of  death  after 
issue  joined  to  death  after  declaration  filed. 

The  Act  of  1798  provides  against  abatement  of  an  action 
of  attachment  by  the  death  of  the  defendant  after  attachment 
levied. 

The  Act  of  1850  provided  against  abatement  of  an  action 
of  ejectment  by  the  death  of  the  defendant  after  issue  joined 
— and  now,  by  Act  of  1855,  by  the  death  of  either  party  after 
issue  joined  or  after  verdict  and  new  trial  granted. 

Abatement  of  actions  by  official  persons  is  provided 
against  in  the  case  of  receivers,  by  the  Act  of  1883— and  of 
limited  administrators,  by  the  Act  of  1890. 

Abatement  of  actions  to  enforce  mechanics'  liens  by  the 
death  of  the  builder,  mortgagee  or  owner  after  suit  begini  is 
provided  against,  by  the  Act  of  1905. 

An  action  for  wrongful  death  is  not  abated  by  the  death 
of  the  beneficiary.^  And  an  action  against  several  joint 
debtors  survives  against  the  survivors.^  On  the  other  hand, 
an  action  for  breach  of  promise  abates  on  the  death  of  the 
defendant,  as  the  cause  of  action  does  not  survive.^ 

The  Act  of  1795  provides  also  against  abatement  of  an  ac- 
tion in  Chancery  by  the  death  of  one  of  several  complain- 
ants or  defendants,  if  the  cause  of  action  survives.  The 
Act  of  1833  provides  further  against  abatement  by  the  death 
of  a  sole  complainant  or  defendant,  if  amendment  is  applied 
for  under  the  rule.  Under  the  Act  of  1795,  the  action  is 
revived  by  order  of  the  court  on  rule  to  show  cause. ^  This 
proceeding  was  simplified,  by  the  Act  of  1833,  with  reserva- 
tion of  the  right  to  file  a  bill  of  revivor. 

Under  these  statutes  the  suit  cannot  be  revived  by  mo- 
tion." ^  In  the  case  of  the  death  of  a  sole  defendant  the' cause 
of  action  must  survive.'  If  the  defendant  dies  after  injunc- 
tion, the  cause  may  be  revived  by  order  or  the  injunction  dis- 
solved for  want  of  prosecution.^  If  one  of  several  defend- 
ants in  a  partition  suit  dies,  distribution  may  proceed  under 
a  decree  already  made^— and  if  the  complainant  dies,  the 

2  Case  481.  6  Case  682. 

3  Case  2091.  7  Case  737. 

4  Case  349.  8  Case  544. 

5  See   Index  Revival  of  Ac-          9  Case  1083. 
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decree  may  be  dated  back  to  conform  to  an  opinion  already 
filed.io 

An  original  bill  is  necessary  to  revive  the  complainant's 
rights  in  behalf  of  his  devisee^^ — or  to  maintain  an  action  as 
devisee  to  set  aside  a  conveyance  for  fraud  on  the  testator.^^ 
So,  to  revive  an  action  against  the  devisee  of  the  defendant, 
a  supplemental  bill  is  necessary  and  the  statutory  provision 
is  unavailable.-^^ 

On  the  death  of  a  respondent  in  appeal,  the  appeal  may  be 
revived  against  his  representatives  or  heirs  on  motion.^ ^ 

127.  ACTION — Stay.l 

The  Act  of  1799  stayed  all  actions  against  executors  and 
administrators  for  six  months  from  the  death  of  decedent 
with  certain  exceptions — which  was  changed,  by  Act  of  1852, 
to  six  months  after  probate  or  letters  granted.  In  both  of 
these  statutes  actions  for  funeral  expenses  are  excepted.  In 
the  Act  of  1799  actions  for  discovery  were  also  excepted  until 
1820 — and  actions  on  judgments  against  decedent  and  for 
medical  expenses,  until  1874 — and  for  fraud,  until  1898. 
Another  Act  of  1799  excepts  from  such  stay  actions  for  the 
recovery  of  personal  property  and  for  waste. 

But  the  Act  of  1898  provides  that  a  special  order  of  the 
court  may  relieve  from  the  stay,  as  to  bringing  action,  but  no 
execution  to  issue  within  the  six  months.  And  executions 
against  insolvent  estates  are  stayed  pending  proceedings  in 
insolvency,  by  the  Act  of  1819. ^ 

The  stay  laws  do  not  apply  to  a  foreclosure  against  the 
executor  holding  title  as  trustee^  or  to  a  foreclosure  asking 
no  relief  against  the  personal  representative.*  And  the  pro- 
tection of  the  stay  is  waived  by  an  executor  who  does  not  set 
it  up  in  his  defence.^ 

128.  ACTION — Statute  of  Limitations.! 

The  Act  of  1841  extends  the  Statute  of  Limitations  for 
six  months  after  the  death  of  a  debtor  if  it  is  running  at  the 
time  of  his  death  and  except  as  to  actions  for  slander  and 

10  Case  1343.  2  See  Index  Execution. 

11  Case  645.  3  Case  1206. 

12  Case  796.  4  Case  1000. 

13  Case  737.  5  Case  1281. 

14  Case  543.  1  See       Index       Limitations, 
1  See  Index  Stay  of  Action.  Statute  of. 
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trespass  vi  et  armis.  The  stay  law  of  1795  did  not  have  this 
e£Fect.2 

In  general,  the  statute  of  limitations  cannot  be  pleaded  in 
equity^  or  between  husband  and  wife,*  or  trustee  and  cestui 
que  trust^— or  against  debts  Avhich  are  charged  by  will  on 
the  testator's  lands^ — or  against  the  debt  of  the  executor  to 
the  estate.'^ 

The  statute  does  not  run  in  favor  of  an  estate  until  letters 
are  granted^ — nor  in  favor  of  an  insolvent  estate  after  pre- 
sentment of  the  claim.^ 

It  runs  in  favor  of  an  heir  from  the  time  when  his  right 
of  possession  begins^*' — and  against  heirs- and  devisees  on  a 
claim  for  services,  from  testator's  death. ^^  And  part  pay- 
ment by  one  heir  does  not  effect  an  extension  as  against  his 
co-heirs.  ^^ 

By  the  Act  of  1874  the  statute  in  favor  of  one  executor  or 
administrator  is  not  barred  by  an  acknowledgment  of  the 
debt  signed  by  his  co-executor  or  co-administrator — though 
it  was  before  that  act  held  to  have  such  effect.^ ^  So,  a  prom- 
ise or  part  payment  by  a  surviving  joint  debtor  will  not  bind 
the  representatives  of  the  deceased  debtor^* — although  it 
would  bind  his  fellow  survivors  (who  remain  jointly  lia- 
ble).^^  A  written  acknowledgment  by  a  sole  administrator 
is  an  extension  of  the  debt^^ — but  he  must  be  administrator 
at  the  time  of  the  acknowledgment.^'^ 

An  executor  need  not  set  up  the  statute.^^  He  may  ex- 
pressly waive  it.^^ — both  as  against  the  personal  property  and 
the  proceeds  of  sale  of  land.^°  But  notice  to  a  creditor  to  sue 
is  not  a  waiver  of  the  statute.^^ 

In  certain  cases  the  statutes  provide  a  special  limitation — 
e.  g.,  in  the  action  for  wrongful  death,  one  year^^ — in  suit  by 
a  creditor  on  presentment  of  his  claim  and  notice  to  sue, 
three  m.onths — and  in  insolvent  estates,  on  such  notice,  im- 


■^? 


2  Case  2048.  13  Case  300. 

3  Case  1792.  14  Cases  1549,  1549a. 

4  Cases  1054,  1706,  2217.  15  Case  2073. 

5  Case  641.  16  Case  706. 

6  Case  330.  17  Case  2045. 

7  Case  1454.  18  Case  651. 

8  Case  79.  19  Case  1281. 

9  Case  1595a.  20  Case  1226. 

10  Cases  1362,  1435.  21  Case  1885. 

11  Case  385.  22  See    Index    Death,    Action 

12  Case  1411.  for. 
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mediately— and  where  the  creditor  is  already  barred  and 
presents  his  claim  against  the  undistributed  surplus  of  an  in- 
solvent estate  and  is  notified  to  sue,  one  month^^— and  in  suit 
on  an  administration  bond,  in  insolvency  as  against  a  surety, 
twenty  years  from  the  date  of  the  bond. 

129.  ACTION — Parties.l 

The  Act  of  1871  provides  that  an  executor  who  has  filed 
a  formal  renunciation  need  not  be  joined  as  plaintiff  in  an 
action  at  law^  But  all  executors  named  in  the  will  who  have 
not  filed  a  formal  renunciation  must  join.^ 

In  equity  all  heirs,  distributees,  residuary  legatees  or 
cestuis  que  trust  should  join  in  a  bill  by  one  of  their  num- 
ber for  relief  in  which  all  are  interested.  So,  the  executor 
should  join  as  such  in  a  bill  filed  by  himself  individually  for 
foreclosure  of  a  mortgage  against  the  estate^ — or  the  admin- 
istrator of  an  unsettled  estate,  in  a  bill  by  the  heirs  of  the  de- 
ceased purchaser  for  specific  performance  of  a  contract  of 
sale.^  So,  the  husband  of  a  married  woman  executrix  or  of 
the  creditor  of  an  estate  should  be  joined  in  her  bill  of  com- 
plaint. 

But  a  legatee  need  not  be  joined  in  an  action  in  equity 
brought  by  an  assignee  of  the  legacy^ — nor  the  complainant's 
executor  in  a  bill  of  revivor  filed  by  complainant's  devisee  on 
his  own  behalf.® 

As  defendants  in  an  equitable  action  all  co-administrators 
should  be  joined'^ — and  all  co-executors  who  have  proved  the 
wilP — or  who  have  not  renounced.^  The  personal  represen- 
tatives should  also  be  joined  as  defendants  in  an  action  to  en- 
force a  legacy  charged  upon  land^^ — or  to  charge  it  against  a 
devisee  before  the  distribution  of  the  personal  property^ ^ — 
or  to  compel  a  specific  performance  by  the  heirs  of  a  contract 
of  sale,  the  executor  having  a  power  of  sale^^ — or  to  dispute 
the  executor's  title  to  the  personal  property^ ^ — or  to  enforce 
the  specific  performance  of  a  contract  to  devise,  where  the 

23  See   Index  Presentment   of          7  Cases  60,  76. 

Claims.  8  Case  1907. 

1  See  Index  Parties.  9  Case  655. 

2  Case  244.  10  Case  1035. 

3  Case  1332.  11  Case  1249. 

4  Case  657.  12  Case  1943. 

5  Case  319.  13  Case  1028a. 

6  Case  645. 
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defendants  have  conflicting  interests.^^  The  personal  rep- 
resentative should  be  joined  with  the  heirs  and  devisees, 
in  an  action  brought  against  them  for  the  negligence  of 
their  ancestor  as  executor^  ^ — or  for  enforcement  of  an  agree- 
ment to  devise^  ^— or  against  the  conflicting  claim  of  the 
heirs  to  the  decedent's  share  of  the  proceeds  of  a  parti- 
tion sale.^^  But  the  executors  of  a  deceased  executor  need 
not  be  joined  in  an  action  against  the  survivor  for  settlement 
and  distribution,^^  or  for  the  payment  of  a  legacy.^^  l^or 
the  representative  of  a  deceased  joint  debtor  in  an  action 
against  the  survivor.^^  I*^or  a  surviving  and  insolvent  ad- 
ministrator in  an  action  against  the  representatives  of  the 
deceased  administrator  for  an  accounting  and  repayment  of 
alleged  advances.^^  E'or  personal  representatives,  in  gen- 
eral, in  an  action  for  the  foreclosure  of  a  mortgage-^ — or  for 
a  partition^^ — or  to  set  aside  a  release  by  the  life  tenant  to 
the  remainderman,^^  or  a  prior  mortgage  alleged  to  be  fraud- 
ulent as  against  the  later  mortgage^^ — or  for  an  accounting 
against  a  trustee  appointed  by  decedent  in  his  lifetime  for 
the  benefit  of  his  creditors.^^ 

In  other  actions,  heirs,  devisees,  cestuis  que  trust,  life 
tenants  and  remaindermen  may,  any  or  all,  be  necessary  de- 
fendants, as  in  a  bill  for  construction  of  the  will  to  affect 
their  interests,  or  for  the  enforcement  of  a  charge  or  legacy, 
or  the  appointment  of  a  new  trustee. 

A  co-administrator  who  refuses  to  be  co-complainant  may, 
when  necessary,  be  made  defendant.^^  But  one  who  is 
already  a  defendant  in  his  individual  capacity  need  not  be 
made  a  defendant  also  as  executor  of  a  co-defendant  on  his 
death  after  suit  begun. -^ 

130.  ACTION — Pleading.l 

At  law  it  has  been  held  necessary  that  an  executor  or  ad- 
ministrator as  plaintiff  should  aver  his  representative  ca- 
pacity^— and  that  an  administrator  pendente  lite  should  aver 

14  Case  1028. '  23  Case  640. 

15  Case  1536a.  24  Case  1367. 

16  Case  1790.  25  Case  1749. 

17  Case  1850a.  26  Case  585. 

18  Case  324.  27  Case  314. 

19  Case  306.  28  Case  720. 

20  Case  2091.  *  1  See  Index  Pleading. 

21  Case  311.  2  Case  289. 

22  Cases  1000,  1383. 
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that  the  action  is  still  pending.^  And  in  the  statutory  action 
for  wrongful  death  of  decedent,  if  the  decedent  was  on  the 
defendant's  premises,  it  is  necessary  to  aver  that  he  was  there 
lawfully.^ 

In  other  actions  at  law  the  plaintiff  must  aver  the  facts 
showing  the  jurisdiction  in  a  court  of  limited  jurisdiction,^ 
In  an  action  on  the  executor's  note,  he  must  aver  his  indi- 
vidual liability.^  In  an  action  on  a  refunding  bond,  he 
must  aver  what  assets  and  legacies  are  liable/  In  an  action 
as  a  barred  creditor  against  imdistributed  assets,  he  must 
aver  final  settlement  of  the  executor's  account.^  In  an  ac- 
tion as  devisee,  he  must  aver  due  execution  of  the  will.^ 
And  in  an  action  on  a  claim  that  is  barred  on  its  face  by  the 
statute  of  limitations,  he  must  aver  the  promise  of  the  per- 
sonal representative  which  barred  the  statute.^^ 

Ou  the  other  hand,  in  an  action  as  creditor,  he  need  not 
aver  due  presentment  of  his  claim. ^^  In  an  action  as  lega- 
tee, he  need  not  aver  that  he  had  filed  a  refunding  bond.^^ 
And  in  an  action  against  heirs  and  devisees,  he  need  not  aver 
the  M^ant  of  personal  property.^^ 

It  is  sufficient  to  aver  a  special  contract  by  the  executor 
for  services  without  common  counts^ ^— or  to  aver  that  assets 
came  to  the  administrator,  in  an  action  on  a  judgment 
quando.^^ 

In  an  action  on  the  administration  bond  the  averment  of 
breaches  must  follow  the  bond^^ — and  several  breaches  can- 
not be  averred  in  one  count^'^ — but  it  is  a  sufficient  averment 
to  say  that  the  representative  "did  not  duly  account"  and 
"has  not  paid."^® 

Money  counts  have  been  held  to  be  inadmissible  against 
a  personal  representative^^— but  are  generally  recognized  in 
the  more  recent  cases.^*^  A  special  contract  for  services  can- 
not be  proved,  however,  under  a  common  count^^ — nor  their 

3  Case  180.  13  Case  392. 

4  Case  2098.  14  Case  2037. 

5  Case  222.  15  Case  221. 

6  Case  396.  16  Case  265. 

7  Case  209.  17  Case  1487. 

8  Case  502.  18  Case  1180. 

9  Case  212.  19  Case  114. 

10  Case  2216.  20  Cases  357,  905,  2037. 

11  Cases  485,  1180.  21  Case  905. 

12  Case  2068. 
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general  value,  in  tlie  absence  of  a  common  count,  under  the 
count  on  a  special  contract.^- 

A  promise  by  the  testator  may  be  joined  with  a  count  for 
money  paid  after  his  death  as  surety  to  the  use  of  the  execu- 
tor.^^  But  counts  for  conversion  by  the  testator  and  by  the 
executor  cannot  be  joined  in  one  action.^^ 

In  equity  it  is  necessary  to  aver  the  liability  of  the  execu- 
tor as  such^^  and  the  death  of  the  decedent  and  gTant  of  let- 
ters^**— but  it  is  sufficient  to  set  out  the  facts  themselves.^^ 
So,  it  is  necessary  to  allege  possession  in  the  defendant  in 
a  bill  to  enforce  the  charge  of  a  legacy  on  the  premises.^* 

The  plea  of  general  issue  admits  probate,  in  an  action 
brought  by  an  executoi-^^ — and  admits  assets  by  descent  or 
devise,  in  an  action  brought  by  a  creditor  against  the  heirs 
and  devisees.^*' 

The  plea  of  2y^e'ne  adnimistravit  is  still  properly  pleaded, 
notwithstanding  the  Insolvent  Estate  Act  of  1820^^— and 
the  payment  of  preferred  debts  and  expenses  may  be  shown 
under  it.^^  It  is  an  available  defence  to  an  action  rendered 
on  a  judgment  quando.^^  The  failure  to  plead  it  was  at 
common  law  an  admission  of  assets^^  but  is  no  longer,  by  the 
Act  of  1865,  conclusive  evidence  of  a  devastavit  in  an  action 
brought  upon  a  judgment. 

The  want  of  a  refunding  bond  must  be  pleaded  in  an  ac- 
tion brought  upon  a  legacy^^— and  should  be  pleaded  in 
abatement. ^^ 

The  non-presentment  of  the  claim  sued  on  should  be 
pleaded  in  bar^'— and  the  fact  that  the  claim  arose  after  the 
time  limited  for  presentment  is  a  sufficient  replication.^^ 

Where  an  executor  pleads  no  assets  in  an  action  for  a  leg- 
acy, under  the  Act  of  1774,  the  case  proceeds  by  reference 
to  auditors  and  no  replication  is  necessary.^^ 

22  Case  2037.  31  Cases  204,  194. 

23  Case  177.  32  Case  204. 

24  Case  150.  33  Case  221. 

25  Case  1383.  34  Case  206. 

26  Case  2101.  35  Cases  62,  2068. 

27  Cases  798.  802.  36  Case  80. 

28  Case  1169.  37  Case  364. 

29  Case  24.  38  Case  357. 

30  Case  472.  39  Case  59. 
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131.  ACTION" — Evidence  1 — Transactions   with   Deceased. 

Tlie  Act  of  1849  made  the  party  to  an  action  competent  as 
a  witness,  when  called  by  the  adverse  party.  The  Act  of 
1859  made  the  party  incompetent  only  where  the  adverse 
party  was  such  in  a  representative  capacity — with  a  provis- 
ion in  1866  making  the  representative  party  competent  as  a 
witness  and  if  he  was  admitted  on  his  own  behalf  the  adverse 
party  was  made  admissible  also.  The  Act  of  1880  made  all 
parties  competent,  except  as  to  transactions  with  the  de- 
ceased, in  an  action  by  or  against  personal  representatives. 
And  the  Act  of  1900  makes  the  adverse  party  admissible 
against  the  personal  representative  as  to  all  transactions  with, 
or  statements  by,  the  deceased,  if  the  representative  offers 
himself  as  a  witness  as  to  any  transactions  with,  or  state- 
ments of,  the  decedent. 

Tliese  statutes  have  been  held  not  to  exclude  as  a  party 
the  wife  of  a  party^ — or  the  officer  of  a  corporation  party^ — or 
one  from  whom  the  party  derived  his  title* — or  one  who  be- 
came a  party  after  he  had  testified  as  witness^ ;  nor  to  apply 
against  one  who  was  sued  in  his  individual  capacity  and  set 
up  a  right  of  property  as  an  administrator*' — nor,  in  general, 
to  an  action  where  both  parties  are  acting  in  a  representative 
capacity'^ — nor  to  an  action  against  heirs  and  devisees  as 
owners.^ 

They  do  apply,  however,  to  an  action  originally  brought  in 
the  decedent's  OA\m  name  and  continued  by  or  against  his 
representatives^ — although  he  had  himself  testified  in  his 
lifetime^'' — or  although  the  executor  was  also  a  legatee  and 
had  testified  as  such  on  exceptions  as  legatee  to  the  account.-^^ 
And  the  statute  applies  to  the  statutory  action  at  law  against 
heirs  and  devisees.^ ^ 

Such  evidence  is  not  against  public  policy^^ — and  the 
statute  applies  to  actions  pending  at  the  time  of  its  passage.^* 
The  statutory  exclusion  is  not  a  "defence"  reserved  by  the 
statute  as  against  an  assignee.^ ^ 

1  See  Index  Evidence.  9  Cases  921,  1445,  1597. 

2  Case  466.  10  Case  921. 

3  Case  459.  11  Case  1507. 

4  Case  487.  12  Case  397. 

5  Case  1237.  13  Case  1696a. 

6  Case  375.  14  Case  1872. 

7  Cases  395.  1095.  15  Case  487. 

8  Cases  2171,  1517,  391. 
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132.  ACTIONS — Procedure— Judgment. 

By  the  Act  of  1846  a  writ  of  attachment^  may  be  issued 
against  heirs  and  devisees  where  it  could  have  been  issued 
against  the  decedent.  This  is  now  extended  to  include  at- 
tachment against  executors,  by  Act  of  1899— against  a  tes- 
tamentary trustee,  by  Act  of  1901— and  against  non-resident 
or  unknown  heirs  or  devisees  if  the  cause  of  action  survives 
and  there  is  property  in  iSTew  Jersey,  by  the  Act  of  1903. 

Before  these  statutes  an  attachment  could  not  issue 
against  an  executor^ — and  it  cannot  now  be  issued  against 
the  ''estate"  of  a  decedent.^  An  attachment  against  heirs 
and  devisees,  under  the  Act  of  1846,  takes  precedence  of 
debts  of  the  decedent  after  one  year.^  And  a  legacy  or  dis- 
tributive share  in  the  hands  of  the  personal  representative  is 
subject  to  attachment,  by  the  Act  of  1846. 

Judgment^  against  a  personal  representative  should,  in 
general,  be  d&  bonis  festaio')^ — and  not  de  bonis  propriis, 
even  though  it  is  for  expenses  incurred  by  the  representative 
— unless  the  executor  or  administrator  has  made  himself  in- 
dividually liable. 

Where  judgment  is  recovered  by  an  executor  or  admin- 
istrator who  died  it  might  be  revived  by  scire  facias — by  the 
administrator  de  bonis  non,  by  the  Act  of  179.5 — and  now,  by 
the  substituted  administrator,  by  the  Act  of  1901. 

By  the  Act  of  1795  costs^  follow  the  judgment — except 
that  no  costs  are  recoverable  for  the  defendant  against  a  per- 
sonal representative  suing  in  right  of  the  decedent.  They 
are  recoverable  in  an  action  on  a  legacy,  by  the  Act  of  1730, 
if  there  are  sufficient  assets.  By  the  Act  of  1849  they  are 
not  recoverable  in  an  action  on  a  refunding  bond. 

Execution'  may  issue  against  the  property  of  the  decedent 
after  six  months'  default  in  administration  of  an  intestate 
estate,  by  Act  of  1881 — or  after  six  months'  default  in  the 
probate  of  the  will,  by  Act  of  1903. 

By  the  Act  of  1799  execution  is  not  issued  against  an  ex- 
ecutor, administrator,  heir  or  devisee  individually,  unless  he 
is  adjudged  to  be  individually  liable.  On  the  death  of  a  sole 
plaintiff  after  judgment,  execution  issues  in  the  name  of  his 

1  See  Index  Attachment.  5  See  Index  Judgment. 

2  Case  136.  6  See  Index  Costs. 

3  Case  1217.  7  See  Index  Execution. 

4  Case  1226. 
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personal  representative  without  revival  of  the  action,  by  the 
Act  of  1874— and  on  the  death  of  an  executor  or  administra- 
tor who  is  sole  plaintiff,  execution  issued  without  revival  of 
the  action  in  the  name  of  the  administrator  de  bonis  non,  by 
Act  of  1T'.)5 — and  now  in  the  name  of  the  substituted  admin- 
istrator, by  the  Act  of  1903. 

Before  the  Act  of  1799  execution  issued,  under  the  Act  of 
1743,  against  the  decedent's  lands  under  a  judgment  against 
the  executor. 

133.  DISCHARGE — Of  Executor  1 — Surety. 

The  Act  of  1871  provides  for  the  discharge  of  an  executor, 
administrator  or  guardian  by  the  court  which  appointed 
him — reserving  all  existing  liability.  Or  an  executor  or 
trustee  may  be  discharged  from  any  particular  trust,  by  Act 
of  1882.  Xotice  of  the  application  is  necessary — unless  dis- 
pensed with  by  the  court. 

In  like  manner,  a  surety^  may  be  discharged  from  future 
liability,  by  the  Act  of  1859,  reserving  existing  liability — 
and  reserving  the  liability  of  the  principal,  by  Act  of  1896, 
he  may  now  be  discharged  from  all  liability  after  one  year 
after  decree  for  distribution  and  proof  of  distribution  made. 
By  the  Act  of  1879  he  may  also  be  discharged  from  liability 
under  judgment  on  the  administration  bond. 

1  See  Index  Discharge  of  Ex-  2  See     Index     Discharge     of 

ecutor.  Surety. 

10 
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Chapter  9.      CHRONOLOGY  OF  STATUTES. 
134.      CHRONOLOGY   OF   STATUTES:      1713-1794. 

Unless  otherwise  stated,  the  statutes  mentioned  in  this 
and  the  following  sections  are  still  in  force,  with  or  with- 
out later  additions — the  repealers,  re-enactments  and  revis- 
ions being  particularly  stated  in  the  tables  of  statutes  and 
in  the  index.  Where  the  statute  has  been  materially 
changed  or  has  been  repealed  and  not  re-enacted  it  is  partic- 
ularly stated  in  the  text. 

The  Act  of  1713  (S.  11),  relating  to  wills  and  convey- 
ances, required  wills  to  be  published  by  the  testator  and  to 
be  probated,  and  provided  for  attestation  of  wills  by  three 
witnesses.  It  remained  in  its  original  form  in  the  New 
Jersey  Revisions  and  General  Statutes  until  its  formal  re- 
peal in  1898 — though  practically  superseded  as  to  the  execu- 
tion of  wills  in  1851. 

The  Act  of  1730  (S.  8),  relating  to  actions  for  legacies, 
remained  in  force  and  unchanged  until  repealed  and  revised 
in  1877.  It  preferred  debts  to  legacies,  provided  for  the 
abatement  of  legacies  pro  rata,  for  actions  for  legacies  in 
any  court  of  record  and  for  a  refunding  bond. 

The  Act  of  1743  (S.  129)  made  decedent's  lands  liable 
for  his  debts  and  subject  to  execution.  It  was  repealed  in 
1799. 

The  Constitution  of  1776  (S.  13)  preser^^ed  in  force  the 
British  common  law  and,  statutes  until  changed  by  statute, 
the  provision  as  to  statutes  being  afterward  abrogated  by 
the  Act  of  1799.  It  also  preserved  succession  by  descent  in 
case  of  suicide  of  the  ancestor. 

In  1780  the  statute  (S.  14),  repealed  in  1817,  changed 
the  common  law  of  descent  to  include  all  children  of  the  de- 
cedent, to  each  son  or  his  issue  two  shares  and  to  each  daugh- 
ter or  her  issue  one  share — and  in  default  of  issue,  to  each 
brother  or  his  issue  two  shares  and  to  each  sister  or  her  issue 
one  share — the  half  blood  taking  in  default  of  whole  blood, 
and  advancements  in  land  to  children  being  reckoned  against 
their  shares. 

In  1784  the  statute  (S.  15)  made  a  devise  without  words 
of  inheritance  sufficient  to  pass  the  fee  sim])le.  It  also  made 
devises  in  tail"  a1)?olnto  in  foe  simple  after  having  "passed 
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througii  one  descent  since  the  death  of  the  testator."  This 
provision  was  repealed  in  1820. 

Another  statute  (S.  16),  revised  and  repealed  in  1820, 
provided  for  jurisdiction  in  the  ordinary  to  grant  probate 
and  letters  of  administration  and  guardianship,  fixed  regu- 
lar terms  of  the  Prerogative  Court  and  made  the  Secretary 
of  State  clerk  of  the  court.  It  provided  for  the  appointment 
of  a  surrogate  in  each  county.  It  provided  for  the  estab- 
lishment and  constitution  of  the  Orphans'  Court,  and  for 
its  jurisdiction  over  disputed  probates,  administrations,  in- 
ventories and  accounts  and  in  the  revocation  of  letters,  the 
requirement  of  security,  and  the  regailation  of  investments 
for  minors.  It  gave  jurisdiction  to  the  surrogate  in  mat- 
ters of  probate  and  administration  where  there  was  no  dis- 
pute, and  provided  for  citations  returnable  to  the  Orphans' 
Court  in  case  of  dispute  or  caveat.  It  regulated  the  pro- 
cedure on  accounting.  It  provided  for  appeal  from  the  sur- 
rogate and  from  the  Orphans'  Court  to  the  Prerogative 
Court — and  for  certiorari  from  the  Orphans'  Court  to  the 
Supreme  Court,  in  cases  where  no  appeal  was  given  to  the 
Prerogative  Court.  And  it  provided  for  sale  of  land  by  the 
Orphans'  Court  for  the  maintenance  and  education  of  minor 
children — w^hich  was  repealed  in  1799. 

Another  statute  (S.  19),  revised  and  repealed  in  1877, 
provided  for  administration  of  the  estates  of  persons  leaving 
no  next  of  kin  and  for  the  distribution  of  such  estates  to  the 
overseer  of  the  poor. 

In  1794  the  statute  (S.  44)  provided  that  aliens  might 
purchase  and  hold  lands.  This  act  was  extended  from  time 
to  time  and  re-enacted  without  limit  in  time  in  1817  (S.  48). 

In  the  same  year  the  Statute  of  Frauds  (S.  20)  provided 
that  a  promise  must  be  in  ^\T.'iting  to  charge  an  executor  or 
administrator. 

Another  statute  (S.  74)  provided  for  conveyance  of  lands 
by  infant  trustees  by  order  of  the  Court  of  Chancery. 

Another  statute  (S.  76),  repealed  and  revised  in  1846, 
provided  for  devises  and  legacies  to  associations  for  the  pro- 
motion of  learning. 

lary.      CHKOXOT.OGY  OF  STATUTES:      1795-1798. 

In  1795  the  statute  (S.  22)  provided  against  abatement  of 
actions.     This  statute  was  repealed  and  re-enacted  in  1846 — 
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and  is  found  with  very  slight  change  in  the  General  Statutes 
of  1895. 

Another  statute  (S.  24)  provided  for  the  appointment  of 
administrators,  the  administration  bond,  the  filing  of  inven- 
tory and  appraisement,  the  citation  to  account,  the  distribu- 
tion of  the  personal  property,  the  giving  of  refunding  bonds, 
the  survival  of  actions,  the  form  of  judgment  and  its  revival 
by  scire  facias,  and  the  issuing  of  execution  for  or  against 
the  executor  of  an  executor. 

Another  statute  (S.  25)  provided  for  distress  by  executor 
or  administrator  for  rents  due  to  decedent  and  for  distress 
by  a  surviving  husband  for  rents  due  to  his  deceased  wife. 

Another  statute  (S.  26)  provided  for  actions  by  the  heir 
for  waste  committed  in  the  lifetime  of  the  ancestor. 

Another  statute  (S.  27)  provided  for  the  devise  of  estates 
pur  auter  vie  attested  by  three  witnesses,  the  revocation  of 
wills,  the  testamentary  incapacity  of  married  women,  infants 
and  insane  persons,  the  illegality  of  bequests  and  devises  to 
attesting  witnesses,  the  appointment  of  a  testamentary  guar- 
dian by  a  father  under  twenty-one  years  of  age,  the  execu- 
tion of  a  testamentary  direction  to  sell  by  an  acting  executor, 
the  execution  of  nuncupative  wills  and  of  the  verbal  revoca- 
tion of  a  will  and  the  recording  of  wills.  This  act  is  still  in 
force,  except  the  provision  as  to  sale  of  land  by  acting  execu- 
tors under  a  direction  to  sell  and  the  provisions  as  to  mar- 
ried women's  wills  and  execution  of  devises  of  estates  pur 
auter  vie  which  are  in  effect,  though  not  in  terms,  repealed, 
the  one  as  to  married  women,  by  Act  of  1864,  and  the  other, 
as  to  estates  pur  auter  vie,  by  Act  of  1854. 

The  Act  of  1796  (S.  41),  modified  in  1797  (S.  42)  and 
repealed  and  modified  in  1799  (S.  34),  provided  that  the 
surrogate  should  not  act  as  attorney  or  judge  in  the  Orphans' 
Court  of  his  own  county.  This  statute  as  modified  in  1799, 
is  still  found  in  the  Revision  of  1898. 

The  Crimes  Act  of  1796  (S.  28),  which  is  still  in  force  as 
a  revised  statute,  provides  against  forfeiture  of  estate  or 
right  of  descent  or  dower  for  criminal  conviction.  It  also 
makes  void  a  devise  or  bequest  obtained  from  a  wife  after 
her  abduction  and  marriage. 

In  1797  the  statute  fS.  29)  provided  for  an  action  against 
heirs  and  devisees  for  the  debts  of  the  ancestor. 
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Another  statute  (S.  75)  provided  for  an  action  against  the 
representatives  of  a  deceased  joint  debtor  in  the  lifetime  of 
the  survivor. 

Another  statute  (S.  30)  provided  for  a  presumption  of 
death  after  seven  years'  absence. 

In  1798  the  statute  (S.  45)  provided  against  abatement 
of  an  action  of  attachment  bv  the  death  of  the  defendant. 

iVnother  statute  (S.  66)  provided  that  the  heir  should  not 
be  barred  by  alienation  by  the  tenant  by  curtesy. 

136.      CHRONOLOGY   OF   STATUTES:      1799. 

In  1799  the  statute  (S.  32)  provided  that  a  posthumous 
child  should  take  as  heir  with  other  children  and  should 
take  an  intestate  share  of  testator's  estate  unless  expressly  ex- 
cluded or  provided  for  in  his  will. 

Another  statute  (S.  33)  provided  for  sale  of  land  by  the 
Orphans'  Court  for  decedent's  debts.  The  provisions  of 
this  act  are  (with  other  provisions  of  later  statutes)  incor- 
porated substantially  in  the  General  Statutes  of  1895— 
and  for  the  most  part  in  the  Orphans'  Court  Kevision  of 
1898. 

Another  statute  (S.  35)  provided  for  the  distribution  of 
insolvent  estates  pro  rata  among  the  general  creditors  after 
payment  of  preferred  debts.  By  this  act  medical  and  fun- 
eral expenses  and  judgments  against  the  decedent  were  pre- 
ferred. Claims  due  and  to  grow  due  were  provable.  These 
provisions  are  still  found  in  the  General  Statutes  of  1895 
and  in  the  Orphans'  Court  Revision  of  1898.  The  statute 
provided  for  a  six  months'  stay  of  all  actions  against  the 
estate  with  certain  exceptions.  This  has  been  modified  since 
1852. 

Another  statute  (S.  36),  repealed  and  re-enacted  in  1820 
(S.  96),  and  finally  repealed  in  1846,  provided  that  British 
statutes  should  have  no  force  or  authority  in  j^ew  Jersey. 

Another  statute  (S.  55)  authorized  religious  societies  to 
take  devises  and  bequests  to  the  extent  of  $2,000  per  annum, 
and  extended  the  same  right  to  religious  corporations,  though 
restricted  by  charter  to  a  less  amount.  The  act  was  rejiealed 
and  r^enacted  in  1 846  and  its  general  provisions  remain  still 
in  force,  l^eing  modified  by  later  statutes  as  to  particular  cor- 
porations. 
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Another  statute  (S.  53)  made  a  warranty  of  title  by  a  life 
tenant  void  as  against  the  reversioner. 

Another  statute  (S.  39)  provided  for  security,  inventory 
and  accounting  by  testamentary  guardians. 

Another  statute  (S.  40)  provided  that  creditors  who  did 
not  present  their  claims  within  the  time  limited  by  the  order 
of  the  Orphans'  Court  should  be  barred.  This  statute  was 
modiiie  in  1849  so  as  to  make  the  order  and  proof  of  publi- 
cation or  the  decree  thereon  a  bar — and,  again  in  1874,  to 
bar  creditors  by  decree  only. 

137.      CHRONOLOGY   OF   STATUTES:      1800-1819. 

In  1812  the  statute  (S.  94)  provided  that  a  joint  tenancy 
should  not  be  created  by  devise  to  two  or  more  persons  with- 
out express  words  indicating  that  intention. 

In  1815  the  statute  (S.  90)  provided  that  the  appoint- 
ment of  a  debtor  as  executor  should  not  be  a  release  of  the 
debt,  unless  so  expressed.  It  also  provided  that  a  surviving 
or  acting  executor  might  execute  a  testamentary^  power  of 
sale.  This  latter  provision  was  repealed  in  1846,  and  the 
substitute  of  1817  (S.  93)  was  re-enacted  in  the  revision  of 
that  year. 

In  1816  the  statute  (S.  50)  changed  the  law  of  descent 
by  abolishing  the  inequality  between  male  and  female  heirs. 
Another  statute  (S.  51)  provided  for  descent  to  brothers  and 
sisters  of  the  half  blood  in  default  of  issue  and  of  brothers 
and  sisters  of  tli«  whole  blood,  excepting  that  those  who  were 
not  of  the  blood  of  a  particular  ancestor  were  excluded  from 
taking  lands  received  from  such  ancestor  by  descent  or  devise. 
These  acts  were  repealed  in  1817  (S.  52)  and  re-enacted 
with  other  provisions. 

Another  statute  (S.  59)  provided  for  the  execution  of  an 
Orphans'  Court  order  to  sell  lands  for  debts  by  the  surviving 
executor  or  administrator  on  the  death  of  the  original  rep- 
resentative after  order  of  sale. 

Another  statute  (S.  60)  provided  that  dower  might  be 
commuted  for  a  gross  sum  to  be  invested  by  consent  of  the 
dowress  in  partition  sales.  This  provision  was  changed  in 
1855  (S.  232)  to  payment  to  the  dowress  by  consent  or  in- 
vestment by  order  of  the  court  without  her  consent. 
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In  1817  the  statute  (S.  93)  provided  for  sale  of  land  by 
the  surviving  or  acting  executor  under  a  testamentary  power 
of  sale  or  devise  to  the  executors  in  trust.  In  1879  (S.  403) 
this  was  extended  to  cases  of  resignation,  refusal  to  act  and 
removal  from  the  state. 

The  new  statute  of  Descent  (S.  52)  continued  the  equality 
of  male  and  female  heirs — provided  for  the  substitution  of 
the  issue  of  deceased  children  and  deceased  brothers  and 
sisters  of  the  whole  blood  or  of  the  half  blood— included  post- 
humous children  with  others — provided  for  the  deduction  of 
advancements,  and  for  inheritance  by  heirs  of  the  half  blood 
or  their  issue,  excluding  those  who  were  not  of  the  blood  of 
the  ancestor  from  whom  the  land  came — and  interposed  the 
father  as  heir,  imless  the  land  came  from  the  mother,  after 
brothers  and  sisters  of  the  whole  blood  and  before  those  of 
the  half  blood  and  before  collaterals — and  excluded  collat- 
erals who  Avere  not  of  the  blood  of  the  ancestor  from  whom 
the  land  came.  The  act  also  reserved  the  rights  of  curtesy 
and  dower  and  tho8©  arising  out  of  marriage  settlements. 
Provisions  have  since  been  made  for  descent  to  the  mother, 
in  1838  (S.  131),  and  for  inheritance  from  and  by  adopted 
children,  in  1877  (S.  412). 

In  1819  an  Insolvent  Estate  statute  (S.  97)  Avas  passed, 
which  was  repealed  in  1820  and  embodied  with  the  statute 
of  1799  in  the  Act  of  1820  (S.  79).  It  provided  for  presen- 
tation of  claims  within  one  or  two  years  as  ordered  by  the 
Orphans'  Court,  including  claims  to  grow  due,  and  for  ac- 
counting, exceptions  and  stay  of  pending  actions. 

1.S8.     CHRONOLOGY  OF  STATUTES:     Revised  Laws  of  1820. 

The  statute  of  Descent  (S.  88)  converted  estates  tail  into 
life  estates  with  vested  remainder  in  the  issue  of  the  first 
taker,  abolished  the  rule  in  Shelley's  Case  as  to  devises  for 
life  with  remainder  to  the  heirs  or  issue  of  the  first  taker, 
and  reserved  the  right  of  curtesy  in  estates  tail  converted  by 
the  statute  into  life  estates. 

The  statute  of  Dower  (S.  89)  provided  for  election  of 
dower  by  dissent  filed  within  six  months  renouncing  all  de- 
vise to  the  widow,  though  not  given  expressly  in  lieu  of 
dower.  It  also  provided,  as  now,  for  procedure  for  assign- 
ment of  dower.     This  statute  remains  unchanged,  except  as 
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changed  in  1846  to  extend  to  purchasers  of  the  dower  knds 
the  right  to  apply  for  assignment  of  dower. 

The  Insolvent  Estate  Act  (S.  79)  provided,  as  now,  for 
the  payment  of  general  claims  pro  rata  after  preferred 
claims  and  for  the  barring  of  claims  for  non-presentment  ex- 
cept as  against  newly-discovered  assets,  the  stay  of  pending 
actions  after  judgment  and  the  distribution  of  surplus.  It 
also  provided  for  the  preference  of  claims  for  fraud,  medical 
and  funeral  expenses  and  judgments  against  decedent  and 
excepted  them  from  the  stay  of  pending  actions — for  order  of 
court  to  present  claims  in  from  six  to  eighteen  months  and 
report,  account  and  inventory  thereon — for  exceptions  to 
claims  and  to  report,  the  adjudication  thereon  and  appeal — 
which  ]irovisions  continued  in  force  until  revised  in  1874. 

The  Orphans'  Court  Act  (S.  91),  repealed  and  revised  in 
1846,  re-enacted  in  large  part  the  provisions  of  the  Act  of 
1784  (S.  16)  and  provided  for  accounting  and  additional 
security  on  application  of  the  surety  of  an  administrator  or 
guardian — payment  of  interest  by  the  accountant  for  negli- 
gence in  investing  the  funds  of  minors — application  by  a 
creditor  for  sale  of  land  for  debts  after  six  months'  default 
on  the  part  of  the  personal  representative — taking  of  testi- 
mony by  the  surrogate — appeals  to  the  Prerogative  Court 
from  the  surrogate  and  from  the  Orphans'  Court — form  of 
letters  testamentary  and  letters  of  administration — inde- 
pendent jurisdiction  of  the  Prerogative  Court  as  to  probate 
and  letters — settlement  of  accounts  on  citation  and  conclusivs 
effect  of  settlement  unless  fraud  or  mistake  shoA\Ti  to  the  sat- 
isfaction of  the  Orphans'  Court. 

139.      CHROXOIjOGY    OF    STATUTES:      1821-1828. 

In  1822  the  statute  (S.  80),  rei)ealed  in  1846,  provided 
for  the  appointment  of  the  surrogate  by  the  legislative  joint 
meeting. 

In  182;5  tlie  statute  (S.  84),  repealed  and  re-enacted  in 
1846,  provided  for  appointment  of  a  trustee  by  the  Orphans' 
Court  on  ^lie  deatli,  negligence  or  refusal  of  a  testamentary 
trustee. 

Another  statute  (S.  68)  provided  for  the  giving  of  bond 
by  the  ]iersonal  representative  on  an  order  for  sale  of  land 
for  debts  and  for  action  on  the  bond,  and  revocation  of  let- 
ters for  failure  to  give  bond  as  required. 
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In  1824  the  statute  (S.  82)  provided  that  an  after-born 
child  not  mentioned  or  provided  for  in  the  testator's  will 
shoukl  re^'oke  the  will  if  there  were  no  issne  at  the  time  it 
was  made  and  should  take  an  intestate  share,  if  there  were 
other  children  at  the  time  of  making  the  will — w^ith  contri- 
bution pro  rata  for  that  purpose  by  the  legatees  and  devisees 
named.  It  also  provided  against  lapse  of  a  devise  or  legacy 
by  the  death  of  a  descendant  of  the  testator  before  him  un- 
less othenvise  directed  by  the  will.  This  provision  was  ex- 
tended in  1887  (S.  459)  to  testator's  brothers  and  sisters  and 
their  issue. 

In  1825  the  statute  (vS.  83),  repealed  in  1846,  provided 
for  the  removal  of  the  surrogate  by  the  Orphans'  Court  for 
mental  incapacity  and  for  appointment  of  his  successor. 

Another  statute  (S.  69)  provided  for  the  examination 
of  witnesses  who  were  non-resident,  aged,  infirm  or  about  to 
leave  the  state  by  connnission  from  the  Orphans'  Court.  By 
the  Revision  of  1874  this  is  confined  to  non-resident  wit- 
nesses. And  by  the  Revised  Statutes  of  1846  provision  is 
made  for  examining  de  bene  esse  on  notice  witnesses  who 
are  aged,  infirm  or  about  to  leave  the  state. 

Another  statute  (S.  54),  repealed  in  1828  (S.  85)  and 
revived  in  other  form  in  1886  (S.  440),  provided  for  filing 
and  recording  foreigTi  wills,  probate  and  letters  by  order  of 
the  ordinary  or  surrogate  and  public  notice  with  the  same 
effect  as  if  proved  and  granted  in  Xew  Jersey.  It  pro- 
vided for  the  issue  of  letters  cum  testamento  annexo  or  de 
bonis  non  in  case  of  renunciation,  death  or  removal  of  origi- 
nal foreign  appointee,  but  made  no  provision  for  original 
letters  in  ISTew  Jersey. 

Another  statute  (S.  70)  ])rovided  that  the  process  of  the 
Orphans'  Court  should  run  into  all  counties. 

Another  statute  (S.  71)  changed  the  law  of  1799  (S.  33) 
as  to  sale  of  land  by  Orphans'  Court  for  debts,  and  provided 
that  if  the  order  of  sale  was  made  within  one  year  after  de- 
cedent's death  the  sale  and  conveyance  should  pass  all  the 
estate  of  the  decedent  at  the  time  of  his  death.  This  was 
amended  in  the  Revision  of  1898  to  apply  to  all  sales  where 
the  order  to  show  cause  was  made  within  such  year. 

In  1828  the  statute  (S.  67)  provided  for  the  sale  of  es- 
cheated lands. 

Another   statute    (S.  72)    provided   for   the   filing  of  ac- 
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counts  twenty  days  before  their  allowance.  It  also  provided 
that  after  the  removal  of  an  executor  or  guardian  for  de- 
fault in  required  security  and  failure  to  surrender  assets, 
his  successor  might  sue  therefor.  This  provision  was  en- 
larged by  the  Eevised  Statute  of  1846  and  still  more  by  later 
statutes.  It  also  provided  for  revocation  of  letters  testamen- 
tary on  refusal  to  give  bond  when  required  and  for  the  ap- 
pointment of  a  successor. 

Another  statute  (S.  85),  amended  in  1838  (S.  142),  super- 
seded by  the  Revision  of  1898  and  formally  repealed  in 
1905  (S.  564),  provided  for  the  filing  and  recording  of  for- 
eign wills  probated  in  the  United  States  or  abroad,  by  order 
of  the  surrogate  and  the  issuing  of  letters  thereon  after  pub- 
lication of  notice.  It  also  provided  for  examination  of  non- 
resident attesting  witnesses  by  commission,  for  the  admissi- 
bility of  certified  copies  of  the  will  so  recorded  and  for  bond 
to  be  required  from  a  non-resident  executor  of  such  wilL 
This  last  provision  was  extended  to  non-resident  executors 
generallv,  where  the  will  did  not  provide  to  the  contrary,  by 
the  Act  "of  1880  (S.  395). 

140.      CHRONOLOGY   OF  STATUTES:      1829-1845. 

In  1830  the  statute  (S.  87)  provided  that  a  judge  of  the 
Supreme  Court  might  sit  in  the  Prerogative  Court  for  the 
ordinary. 

In  1833  (S.  100)  the  statute  provided  that  an  action  in 
Chancery  should  not  abate  by  the  death  of  a  sole  complain- 
ant or  defendant,  if  amendment  was  applied  for  by  his  per- 
sonal representatives — reserving  the  right  to  revive  the  ac- 
tion by  bill  of  revivor. 

In  1835  the  statute  (S.  130)  provided  for  taking  land 
by  descent  from  an  alien. 

In  1838  the  statute  (S.  131)  provided  for  descent  to  the 
mother  for  life  in  default  of  issue,  brothers  and  sisters  of 
the  whole  blood  or  their  issue,  and  father.  It  also  provided 
for  descent  to  the  brothers  and  sisters  of  the  half  blood  or 
their  issue  in  default  of  issue,  brothers  and  sisters  of  the" 
whole  blood  or  their  issue,  and  father  and  mother  capable  of 
inheriting,  but  excluded  such  as  were  not  of  the  blood  of  the 
ancestor  from  whom  the  land  came  by  devise,  descent  or  gift. 
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It  also  provided  for  descent  to  collateral  next  heirs  of  equal 
degTee,  excluding  those  Avho  were  not  of  the  blood  of  the  an- 
cestor from  whom  the  land  came  by  devise,  descent  or  gift. 
The  provision  for  collaterals  was  enlarged  by  the  Act  of  1905 
(S.  569)  to  include  collaterals  of  the  half  blood. 

Another  statute  (S.  151)  extended  proceedings  for  as- 
signment of  dower  to  include  proceedings  by  a  purchaser  of 
the  land  affected. 

Another  statute  (S.  156)  provided  for  sale  of  land  by  or- 
der of  the  Orphans'  Court  for  debts,  as  in  1825  (S.  71)  and 
required  the  deed  to  recite  the  order  of  sale  and  its  date. 

Another  statute  (S.  157)  provided  for  the  granting  of  ad- 
ministration by  the  surrogate  on  the  estate  of  non-resident 
decedents.  This  was  made  retrospective  in  1845  (S.  158) 
—and  was  extended  and  restricted  in  1885  (S.  446)  and  by 
later  statutes. 

Another  statute  (S.  142),  as  to  the  recording  of  foreign 
wills  and  granting  letters  on  them,  restricted  the  Act  of 
1828  (S.  85)  to  cases  where  the  will  was  signed  and  pub- 
lished by  the  testator.  This  statute  was  repealed  in  1843 
(S.  143). 

Another  statute  (S.  155),  repealed  and  superseded  in  1893 
(S.  382),  provided  for  revocation  of  the  letters  of  one  of  sev- 
eral administrators  for  his  failure  or  refusal  to  act. 

In  1839  the  statute  (S.  153)  provided  for  the  execution 
of  a  testamentary  power  of  sale  or  direction  to  sell,  unless 
otherwise  provided  by  the  will,  by  administrators  cum  tes- 
tamento  annexo  or  the  survivors  of  them.  This  was  ex- 
tended to  their  successors  in  1844  (S.  154) — and  to  discre- 
tionaiw  powers,  and  conditioned  on  the  approval  of  the  Or- 
phans' Court,  in  1888  (S.  463).  Under  this  Act  of  1839 
the  value  of  the  lands  covered  by  the  direction  tO'  sell  or 
power  of  sale  is  to  be  considered  in  fixing  the  bond  of  the 
administrator  cum  testamento   annexo. 

Tn  1841  the  statute  (S.  179)  extended  the  statute  of 
limitations,  except  in  actions  of  slander  and  trespass  vi  et 
armis  for  six  months  after  the  death  of  the  debtor,  if  still 
running  at  the  time  of  his  death. 

Tn  1843  the  statute  (S.  141),  repealed  in  1846,  provided 
for  audit  and  restatement  of  accounts  in  the  Supreme  Court 
on  reversal  of  the   Orphans'  Court  on  certiorari.     It   also 
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made  the  accountant  liable  generally  for  failure  to  invest, 
and  this  provision  still  remains  in  force. 

Another  statute  (S.  593)  regulates  the  removal  of  a  corpse 
from  the  grave  and  makes  such  act  criminal  if  not  done  with 
consent  of  husband  or  wife,  or  of  next  of  kin  if  there  is  no 
husband  or  wife,  or  by  order  of  a  coroner  or  other  ''persons 
having  legal  authority  in  tlie  premises." 

In  18-1-i  the  Constitution  (S.  li-i:)  put  an  end  to  the  re- 
view of  the  judgments  of  the  Orphans'  Court  by  certiorari, 
as  to  matters  within  its  jurisdiction  and  subject  to  appeal. 

The  Act  as  to  benevolent  associations  (S.  159)  enabled 
them  to  take  by  devise  or  bequest  up  to  a  yearly  income  of 
$1,000.  This  restriction  was  increased  to'  $2,000  in  1853 
(S.  226),  and  removed  altogether  in  the  Revision  of  1875. 
There  are,  however,  restrictions  by  later  Acts  as  to  the 
amount  of  property,  real  or  personal,  which  such  an  associa- 
tion may  hold. 

Another  statute  (S.  154)  in  1844  extended  the  power  of 
executing  a  testamentary  direction  to  sell  or  power  of  sale 
to  the  successors  of  an  administrator  cum  testamento  an- 
nexe. 

In  1845  the  statute  (S.  180)  gave  power  to  aliens  to  take 
by  descent  or  devise  as  fully  as  natural  born  citizens. 

Another  statute  (S.  152)  provided  for  the  sale  of  infants' 
lands  free  from  dower  and  the  payment  or  investment  of  a 
gross  sum  for  the  dower. 

141.     CHRONOIjOGY  of  STATUTES:     Revised  Statutes  of  1846. 

The  following  changes  in  then  existing  statutes  are  noted 
here. 

The  Revised  Statutes  of  1846  (R4-827)  provided  that 
the  surrogate  should  be  elected  in  each  county  and  that  liis 
jurisdiction  should  be  confined  to  the  county. 

The  revised  Attachment  Act  (R4-4S)  provided  for  attach- 
ment against  heirs  or  devisees  where  it  could  have  been 
issued  against  the  decedent — against  joint  debtors  or  their 
heirs  or  personal  representatives — and  against  legacies  and 
distributive  shares  in  the  hands  of  the  personal  representa- 
tive. 

The  revised  Prerogative  Court  Act  (R4-203)  required 
that  in  probate  proceedings  in  that  court  the  proponent  must 
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show  that  no  caveat  had  been  filed  in  decedent's  county  or 
that  notice  had  been  given  to  "'all  persons  concerned.'' 

The  revised  Orphans'  Court  Act  (R4-205)  provided  for 
the  appointment  of  a  guardian  on  the  removal  of  his  prede- 
cessor for  want  of  required  bond — for  action  at  law  or  in 
equity  by  the  successor  appointed  on  removal  of  an  executor 
or  guardian — for  direction  of  the  court  as  to  investments 
generally — for  the  charging  of  interest  generally -against  ac- 
countants for  money  used  by  them  or  left  uninvested — and 
for  the  taking  of  evidence  before  the  surrogate  on  ten  days' 
notice. 

The  revised  Insolvent  Estate  Act  (Tt4-3-i6)  provided  for 
the  sale  of  land  in  other  counties  on  filing  copy  of  the  origi- 
nal order  of  sale,  and  for  report  of  sale  to  the  Orphans' 
Court  making  the  original  order. 

The  revised  Executors'  Act  (I-v4-350)  provides  for  the  giv- 
ing of  an  administration  bond  by  the  new  appointee  in  sale 
of  land  proceedings  after  revocation  of  the  original  letters. 

The  revised  Fees'  and  Costs'  Act  (R4-455)  established  the 
present  fee  bill  of  the  Prerogative  Court. 

The  revised  Sale  of  Land  Act  (R4-660)  required  the  rule 
to  show  cause  to  name  the  return  day  and  to  be  directed  to 
"all  persons  interested" — and  provided  for  action  on  the  ad- 
ministration bond  in  such  case  to  be  under  the  direction  of 
the  Prerogative  Court — and  for  action  by  the  new  appointee 
against  an  administrator  who  was  removed  for  default  in 
giving  the  required  security. 

The  revised  Statutes  Act  (R4-675)  repealed  ''all  statutes 
consolidated  and  re-enacted  in  the  Revised  Statute  or  repug- 
nant" to  them. 

142.      CHRONOLOGY  OF   STATUTES:      1847-1850. 

In  1847  the  statute  (S.  133)  provided  for  payment  of  a 
legacy  or  distributive  share  to  a  foreigTi  guardian  by  order 
of  the  ordinary  or  Orphans'  Court. 

In  1848  the  statute  (S.  228)  provided  for  an  action  for 
damages  to  next  of  kin  by  negligence  causing  the  death  of 
the  decedent.  This  statute  is  still  in  force  with  an  amend- 
ment in  1897  (S.  490)  giving  the  whole  recovery  to  the 
widoAv  in  default   of  children. 

Another  statute  (S.  229)  provided  that  in  case  of  pre- 
sumption of  death  from  seven  years'  absence,  the  heirs  and 
devisees  might  have  the  title  of  the  ancestor  presumed  to  be 
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dead  confirmed  iu  them  by  the  Court  of  Chancerv  on  giving 
bond  to  the  State  of  New  Jersey. 

In  1849  the  statute  (S.  216)  provided  that  the  refunding 
bond  by  a  distributee  or  legatee  should  be  without  surety — 
and  that  the  failure  to  file  such  bond  should  be  conclusive 
evidence  of  distribution  not  made  in  suits  by  creditors — and 
that  in  an  action  on  such  bond  the  recovery  should  be  limited 
to  the  amount  received  by  the  distributee — and  that  costs 
should  be  recoverable  against  the  creditor.  The  Act  of  1885 
(S.  446),  however,  required  a  refunding  bond  with  surety 
in  distribution  of  the  estate  of  one  who  is  presumed  to  b^ 
dead — and  the  conclusion  from  not  filing  the  l^ond  was 
changed  to  a  presumption  in  the  Eevision  of  1874.  The 
Act  of  1849  also  provided  that  the  presentment  of  claims 
against  decedent's  estate  must  be  in  writing  with  statement 
of  particulars  (and  since  1874,  under  oath) — that  a  creditor 
must  bring  suit  on  his  claim  within  three  months  after  notice 
to  sue — that  creditors  should  be  barred  by  decree  under  the 
Orphans'  Court  order  limiting  creditors  (and  in  the  Revis- 
ion of  1874,  by  decree  only) — and  that  creditors  barred  for 
non-presentment  might  have  an  action  to  charge  a  legacy  or 
distributive  share  in  the  hands  of  the  personal  representative 
— and  that  in  default  of  order  limiting  creditors,  other  out- 
standing claims  should  constitute  no  defence  to  an  action 
brought  by  a  creditor  on  his  claim. 

Another  statute  (S.  257)  provided  for  the  appointment 
by  the  Orphans'  Court  of  an  administrator  cum  testamento 
annexo  on  the  revocation  of  letters  testamentary  for  non- 
residence  or  negligence  and  for  all  proper  actions  by  him  at 
law  and  in  equity  against  his  predecessor.  It  also  limited 
the  time  for  an  appeal  from  the  Orphans'  Court  to  the  Pre- 
rogative Court  to  the  period  of  six  months  after  decree. 

Another  statute  (S.  578)  made  either  party  to  an  action 
at  law  a  competent  witness  when  called  by  the  adverse  party. 
This  was  extended  in  1852  (S.  570)  to  actions  in  Chancery. 

Another  statute  (S.  139)  provided  that  executors,  admin- 
istrators and  trustees  may  vote  on  corporation  stock  held  by 
them. 

In  1850  the  statute  (S.  222)  provided  against  abatement 
of  actions  in  ejectment  by  death  of  the  defendant  after  issue 
joined.  This  was  amended  in  1852  (S.  223)  to  protect 
boun   fido  purchasers  after  twenty  years — and  was  further 
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amended  in  1855   (S.  224)  to  applv  to  the  death  of  eithei 
party  and  to  death  after  new  trial  granted. 

Another  statnte  (S.  213)  provided  for  attestation  of  wills 
by  two  witnesses  present  at  the  same  time  and  signing  in  the 
presence  of  the  testator— and  required  all  wills  to  be  written 
and  signed  or  acknowledged  and  published  by  the  testator  in 
the  presence  of  the  witnesses.  It  also  provided  that  the  will 
should  speak  as  though  executed  immediately  before  testa- 
tor's death,  unless  a  contrary  intention  appeared  in  the  will 
—and  that  no  will  should  be  executed  by  a  testator  under  the 
age  of  twenty-one  years. 

143.      CHRONOLOGY   OF    STATUTES:      1851-1852. 

In  1851  the  statute  ( S.  211)  provided  for  written  revoca- 
tions of  will  and  appointment  of  testamentary  giiardians  by 
will  executed  and  attested  by  two  witnesses.  It  also  pro- 
vided that  words  relating  to  failure  of  issue  should  be  con- 
strued as  definite  failure  of  issue  at  the  death  of  the  person 
named,  unless  a  contrary  intention  appear. 

Another  statute  (S.  230)  allowed  a  married  woman  to  in- 
sure her  husband's  life  to  her  own  use  not  subject  to  his 
debts,  to  the  amount  of  $100  annual  premium.  This  restric- 
tion as  to  amount  was  removed  in  1871  (S.  332). 

i^nother  statute  (S.  217)  provided  for  delivery  to  the  wife 
of  property  belonging  to  her  before  coverture  and  found  in 
her  husband's  possession  at  his  death. 

Another  statute  (S.  256)  provided  for  an  exemption  of 
the  personal  propei*ty  of  a  decedent  debtor,  leaving  a  family 
and  resident  in  the  state,  to  the  amount  of  $200,  if  not  con- 
trary to  the  provisions  of  his  will.  The  family  was  defined 
as  wife  or  children,  in  1856  (S.  295)  and  wearing  apparel 
was  excluded  in  1852  (S.  253)  and  the  appointment  of  the 
appraiser  was  given  to  the  surrogate  l)y  the  Revision  of  1874. 

Another  statute  (S.  145)  provided  that  expectant  and  con- 
tingent estates  might  be  devised,  if  the  contingency  does  not 
relate  to  the  persons  entitled  to  the  estate. 

Another  statute  (S.  225)  provided  that  incorporated  cem- 
etery associations  might  take  by  devise  to  the  amount  of 
twenty  acres  and  might  take  real  and  personal  property  in 
trust  for  the  maintenance  of  graves  and  grounds.  This  has 
been  extended  to  seventy-five  acres,  in  1853  (S.  227),  and 
not  to  exceed  in  value  $75,000,  in  1875  (R6-100)— and  to 
one  hundred  and  twentv-five  acres,  not  to  exceed  $75,000  in 
value,  in  1889  (S.  315). 
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Another  statute  (S.  210),  repealed  in  1853  (S.  211), 
made  general  throughout  the  state  the  Mechanics'  Lien  pro- 
cedure against  the  personal  representatives  of  the  deceased 
builder  and  owner.  • 

In  1852  the  Married  Woman's  Act  (S.  231)  provided 
that  a  married  woman  might  take  by  devise  or  fee  to  her  sep- 
arate use.  This  Avas  enlarged  to  include  descent,  in  the  Re- 
vision of  1874  (E6-636). 

Another  statute  (S.  233)  provided  for  homestead  exemp- 
tion to  the  value  of  $1,000. 

Another  statute  (S.  200)  changed  the  stay  law  of  1799 
from  six  months  after  decedent's  death  to  six  months  after 
probate  or  letters  and  excepted  preferred  debts  for  medical 
and  funeral  expenses  or  on  suggestion  of  fraud. 

141.      CHRONOLOGY   OF   STATUTES:      1853-1855. 

In  1853  the  Heirs'  and  Devisees'  Act  (S.  259)  was 
amended  to  provide  for  procedure  and  judgment  against  ab- 
sent and  non-resident  heirs  and  devisees. 

Another  statute  (S.  292),  revised  and  repealed  in  1S71-, 
provided  for  enforcement  of  the  decedent's  contract  of  sale 
by  the  Orphans'  Court  against  tlie  personal  representative 
for  five  years. 

Another  statute  (S.  220)  authorized  benevolent  associa- 
tions to  take  by  devise  or  bequest  up  to  the  yearly  income 
of  $2,000.      This  limit  was  removed  in  1875. 

Another  statute  (S.  230)  invalidated  bequests  and  devises 
made  by  a  habitual  drunkard  during  the  continuance  of  the 
inquisition. 

In  1854  the  statute  (S.  293)  provided  for  administration 
bond  from  an  administratrix  or  guardian  on  her  marriage, 
and  for  revocation  of  letters  and  appointment  of  successor 
on  default. 

In  1855  the  Orphans'  Court  Act  (S.  294)  provided  that 
every  executor,  administrator,  guardian  or  trustee  should  be 
re(iuired  by  the  Orphans'  Court  to  file  an  account  on  his  re- 
moval and  to  surrender  all  assets  to  his  successor.  It  also 
provided  that  their  accounts  should  be  filed  within  one  year 
after  appointment  and  that  in  default  of  such  account  the 
surrogate  should,  without  application,  issue  a  citation  to  ac- 
count on  penalty  of  removal  (repealed  in  1856,  S.  290).     It 
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also  provided  for  his  removal  on  failure  to  settle  later  ac- 
counts as  directed  by  the  court  (enlarged  by  the  Revision  of 
1874  to  all  directions  to  account).  It  also  provided  for 
thirty  days'  personal  notice  in  accounting  (repealed  in  1856, 
S.  296) — for  full  and  specilic  inventories — for  appeal  from 
the  surrogate  to  the  Orphans'  Court  from  inventory  or  ad- 
ministration within  thirty  days  (now  twenty,  by  Revision  of 
1874),  and  from  probate  within  six  months  in  case  of  resi- 
dents and  one  year  in  case  of  non-residents  (noAV  reduced  to 
half  that  time,  by  Revision  of  1874) — for  commissions  of  ac- 
countant at  the  present  rate  iixed  for  estates  below  $50,000 
(raised  in  1861,  S.  331,  and  restored  in  1862,  S.  335)— for 
costs  on  caveat,  discretionary  if  probate  allowed,  and  against 
caveator,  if  he  was  unsuccessful  and  offered  other  evidence 
than  the  sul)scribing  witness  (modified  in  1861,  S.  333)  — 
for  revocation  of  letters  on  failure  to  give  security  as  re- 
quired to  co-executor,  &c.  (enlarged  in  the  Revision  of  1874 
to  all  failure  to  give  required  security) — for  revocation  of 
letters  of  guardianship  on  the  guardian's  failure  to  file  an 
inventory  on  surrogate's  citation  (when  ordered  by  the  Or- 
phans' Court,  Revision  of  1874) — for  revocation  of  letters  on 
marriage  of  the  administratrix  or  other  female  representa- 
tive and  failure  to  give  security  as  required  (amended  in 
1895,  S.  386  and  later  statutes) — for  actions  in  the  Orplians' 
Court  for  legacies  and  distributive  shares — for  proceedings 
in  the  Orplians'  Court  for  discovery  and  prevention  of  fraud 
(repealed  in  1874) — for  service  and  enforcement  of  Avrits  as 
in  Chancery  (repealed  in  1874)  and  for  the  issue  and  record- 
ing of  executions  as  at  law — for  the  barring  of  claims  for 
non-presentment  on  order  and  notice  and  proof  of  publica- 
tion or  by  decree  (restricted  to  decree,  in  the  Revision  of 
1874) — and  for  application  at  the  time  of  the  original  order 
limiting  creditors  for  decree  of  insolvency  or  at  any  time 
within  ten  months  (now  made  general,  by  tlie  Revision  of 
1874)— and  for  application  at  the  same  time  for  order  to 
sell  insolvent's  lands. 

Anotlier  statute  (S.  212)  changed  the  constitution  of  the 
Orphans'  Court  to  any  two  judges  of  the  Court  of  Common 
Pleas,  with  the  Supreme  Court  judge  as  presiding  judge 
(changed  in  1887,  S.  192). 

Another  statute  (S.  580)  removed  the  disqualification  of 
witness  for  interest. 

Another  statute   (S.  224)   provided  against •  abatement  of 
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actions  of  ejectment  bj  tlie  deatli  of  either  party  or  by  death 
after  new  trial  granted. 

xVnother  statute  (S.  219)  provided  for  the  survival  of  ac- 
tions of  trespass  by  or  to  the  decedent  against  person  or  prop- 
erty, and  provided  against  the  abatement  of  such  actions  by 
the  death  of  either  party  before  issue. 

Another  statute  (S.  220)  jirovided  a  twenty-year  limita- 
tion against  sureties  in  action  on  an  administration  bond  in 
insolvency. 

Another  statute  (S.  232)  provided  for  sale  of  land  in  par- 
tition free  from  curtesy  or  dower  and  payment  of  a  gToss 
sum  by  consent  or  investment  without  consent,  by  direction 
of  the  court. 

145.      CHRONOLOGY   OF    STATUTES:       1856-1861. 

In  1856  the  statute  (S.  296)  provided  that  citations  to 
account  should  l)e  issued  only  on  the  application  of  a  party 
interested  and  that  notice  of  the  account  should  be  published 
for  two  months  (changed  in  1898  to  one  month).  It  also 
required  that  a  husband  administering  on  his  wife's  estate 
should  give  bond  as  in  other  cases — and  provided  for  the  re- 
cording of  releases  and  discharges  of  guardians  and  trustees 
and  for  the  admissibility  of  copies  in  evidence — and  left  the 
commissions  of  executors  and  administrators  on  estates  of 
less  than  $500  to  be  determined  by  the  Orphans'  Court  (re- 
pealed in  1874). 

In  1857  the  statute  (S.  126)  provided  for  the  sale  in 
Chancery  of  future  or  contingent  estates  limited  over  to  in- 
fants or  persons  not  in  esse. 

In  1859  the  statute  (S.  298)  provided  for  the  discharge 
of  a  surety  from  future  liability  on  an  administration  lx)nd, 
and  for  the  revocation  of  letters  and  appointment  of  succes- 
sors on  failure  to  give  further  security  when  required,  and 
for  the  surrender  of  assets,  and  action  at  law  and  in  equity 
by  the  successor  for  assets  withheld.  This  applied  to  ad- 
ministrators (as  well  as  to  executors  and  guardians — who 
were  included  by  the  Revised  Statute  of  ISie),  but  not  trus- 
tees, until  the  Revision  of  1874. 

Another  statute  (S.  299)  provided  for  the  appointment  of 
guardians  for  non-resident  wards. 

Another  statute  (S.  300)  provided  for  execution  of  deed 
in  Orphans'  Court  sale  of  land  for  debts  by  the  administra- 
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tor  de  bonis  non  on  the  death  of  a  sole  surviving  executor  or 
administrator  after  sale. 

Another  statute  (S.  239)  provided  for  the  sale  in  Chan- 
cery of  lands  de\'ised  to  religious  societies. 

Another  statute  (S.  237),  modified  in  1866  (S.  309)  and 
in  1880  (S.  290)  provided  that  the  other  party  should  be  in- 
competent as  a  witness  where  either  party  to  the  action  was 
acting  in  a  representative  capacity. 

In  1860  the  statute  (S.  127)  provided  for  an  action 
against  towns  and  tOA\Tiships  for  death  caused  by  negligence, 
under  the  Bridge  Act, 

Another  statute  (S.  238)  provided  for  setting  apart  cer- 
tain lands  charged  with  the  payment  of  a  contingent  legacy 
to  await  the  contingency  and  discharging  the  residue  of  the 
lands  charged. 

Another  statute  (S.  234)  provided  for  the  discharge  of 
sureties  from  further  liability  on  a  trustee's  bond  on  the  ap- 
plication for  new  security. 

In  1861  the  statute  (S.  331),  repealed  in  1862  (S.  335), 
raised  the  rate  of  commissions  on  accounting  by  adding 
three  per  cent,  throughout. 

Another  statute  (S.  260)  provided  for  sale  of  infants' 
lands  free  from  curtesy  and  payment  of  a  gross  sum. 

Another  statute  (S.  333)  provided  for  allowance  of  costs 
to  an  unsuccessful  caveator  having  reasonable  cause  to  con- 
test a  probate — and  also  provided  for  the  recording  of  ad- 
ministration bonds  and  proof  by  copy  (repealed  in  1874). 

146.      CHRONOLOGY  OF  STATUTES:      1862-1865. 

In  1862  the  statute  (S.  335)  restored  the  rate  fixed,  by 
the  Act  of  1855,  for  commissions  on  accounting. 

Another  statute  (S.  336)  provided  for  the  return  of  Or- 
phans' Court  citations  in  term  time  and  for  service  on  non- 
resident wards  and  cestuis  que  trust. 

Another  statute  (S.  543)  provided  for  taking  the  deposi- 
tions de  bene  esse  of  non-resident  witnesses,  as  well  as  of 
those  who  were  aged  or  infirm  or  about  to  leave  the  state. 

In  1863  the  statute  (S.  338)  provided  for  taking  oaths 
and  affidavits  before  a  master  in  Chancery  for  use  before  the 
surrogate. 

Another  statute  (S.  308)  provided  for  the  sale  of  land  in 
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partition   against  unknowTi  owners  free  from  curtesy  and 
dower. 

In  1864  the  statute  (S.  207)  provided  that  religious  socie- 
ties of  the  Roman  Catholic  Church  may  take  devises  and  be- 
quests up  to  the  annual  value  of  $3,000,  excluding  church 
and  school  buildings  and  parsonage. 

Another  statute  (S.  351)  provided  for  conveyance  under 
an  Orphans'  Court  sale  of  land  to  tlie  heirs  or  devisees  of  the 
purchaser  dying  before  confirmation  of  the  sale. 

Another  statute  (S.  34U)  in-ovidcd  that  a  nuirried  woman 
might  make  a  will  except  as  to  the  interest  of  her  husband  at 
the  time  of  her  death  in  her  real  and  personal  property. 
This  was  changed  in  the  Revision  of  1874,  to  except  only  his 
interest  in  the  real  property. 

Another  statute  (S.  344)  provided  for  distribution  of  in- 
testate personalty  and  of  the  proceeds  of  sales  in  partition 
to  unknown  next  of  kin  by  payment  into  court  for  unknown 
heirs  or  investment — and  for  further  distribution  and  refund- 
ing bonds  as  to  next  of  kin  presumed  to  be  dead. 

In  1865  the  statute  (S.  342)  provided  for  investments  in 
IsTew  Jersey  state  bonds  unless  otherwise  directed  by  the 
court  or  by  will. 

Another  statute  (S.  345)  provided  for  distribution  of 
intestate  personalty  and  proceeds  of  sale  of  land  in  partition 
by  investment  of  the  share  of  unknown  heirs  and  distribu- 
tion to  the  other  heirs  and  next  of  kin  or  the  presumed  heirs 
of  heirs  that  were  presumed  to  be  dead — and  authorized  the 
court  to  fix  the  time  of  the  presumed  death. 

Another  statute  (S.  132)  provided  that  an  omission  to 
plead  plene  administravit  should  not  be  conclusive  evidence 
of  a  devastavit  in  a  subsequent  action  brought  on  the  judg- 
ment. 

Another  statute  (S.  341)  provided  for  distribution  of  per- 
sonal estate  to  the  illegitimate  children  of  a  mother  dying 
without  surviving  husband  or  lawful  issue — and  in  the  case 
of  such  a  child  dying  intestate  and  unmarried,  to  his  mother. 

147.      CHROXOI.OGY   OF   STATUTES:       1866-1870. 

In    1866    the   statute    (S.  348)    provided    for   the   sale   of. 
infants'  lands  free  from  dower  and  from  any  devise  for  life 
or  years  in  lieu  of  dower  and  payment  of  a  gross  sum  or  in- 
vestment of  the  value  of  the  provisions  in  lieu  of  dower. 
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Another  statute  (S.  309)  made  the  party  to  an  action  in 
a  representative  capacity  a  competent  witness,  and  if  admit- 
ted as  such  in  his  own  behalf,  the  adverse  party  was  ren- 
dered competent.  This  act  was  further  modified  in  1880 
(S.  290). 

Another  statute  (S.  357)  provided  for  recording  an  ex- 
emplified copy  of  a  foreign  will  after  foreign  probate  and 
the  admissibility  of  such  record  as  evidence  as  to  title  of 
land  devised,  as  if  probated  in  E"ew  Jersey.  This  was  modi- 
fied in  1882  (S.  437). 

Another  statute  (S.  92)  provided  for  action  on  me- 
chanics' lien  against  the  personal  representatives  of  the  de- 
ceased builder  and  owner.  It  was  modified  as  to  the  owner, 
in  the  Eevision  of  1874. 

Another  statute  (S,  358)  fixed  the  surrogate's  fees  on  ac- 
counting at  the  present  rates  allowed  on  estates  not  exceed- 
ing $50^000— and  above  that  sum,  as  the  court  might  judge 
reasonable.  This  latter  provision  was  changed  in  1890 
(S.  539). 

In  1867  the  statute  (S.  359)  left  the  rate  of  commissions 
of  accountants  to  be  determined  by  the  court,  not  exceeding 
five  per  cent.,  in  estates  of  $50,000  and  more. 

Another  statute  (S.  322),  enlarged  in  1892  (S.  320),  pro- 
vided for  execution  of  testamentary  powers  of  sale  vested  in 
original  trustee  by  trustee  appointed  in  Chancery,  though 
discretionary,  unless  otherwise  provided  by  the  will. 

Another  statute  (S.  545)  required  the  publication  of  sale 
of  land  under  the  statute  to  be  made  in  two  newspapers. 

In  1868  the  statute  (S.  343),  amended  in  1897  (S.  493), 
provided  for  the  appointment  of  an  administrator  cum  testa- 
mento  annexo  on  the  death  of  the  sole  surviving  executor  and 
in  default  of  administration  by  the  executor  of  the  executor. 

Another  statute  (S.  134)  provided  for  payment  of  pro- 
ceeds of  sale  of  land  in  Ohanceiy  to  a  foreign  guardian. 

Another  statute  (S.  323)  made  joint  tenants  of  trustees 
receiving  by  conveyance  or  holding  with  new  trustees  ap- 
pointed on  removal  of  one  or  more  of  the  former  trustees. 

In  1869  the  statute  (S.  326)  provided  for  sale  of  lands  in 
partition  in  Chancery  free  from  debts  of  decedent,  from 
whom  thev  came  bv  descent. 
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Another  statute  (S.  339)  provided  for  appeal  from  the 
Prerogative  Cburt  to  the  Court  of  Errors  and  Appeals. 

In  1870  the  statute  (S.  362)  provided  that  a  married 
woman  might  release  her  dower  without  her  husband  on  sale 
of  infants'  lands. 

Another  statute  (S.  350)  provided  that  there  should  be 
no  right  of  dower  in  lands  held  by  the  husband  under  an  ex- 
press trust. 

Another  statute  (S.  365)  provided  that  an  executor  might 
be  required  to  give  security,  if  property  in  danger  of  waste, 
and  might  be  removed  for  default  and  made  subject  to  ac- 
tion by  his  successor  for  assets  withheld. 

Another  statute  (S.  347)  provided  for  sale  of  land  by 
Orphans'  Court  for  debts  free  from  curtesy  and  dower  and 
payment  of  gross  sum  or  investment. 

148.      CHRONOLOGY  OF  STATUTES:      1871-1874. 

In  1871  the  statute  (S.  372)  provided  for  the  forfeiture 
of  executors'  and  administrators'  commissions  and  revoca- 
tion of  their  letters  for  failure  to  file  inventory  or  account 
as  required  (changed  in  the  Revision  of  1874).  It  also  pro- 
vided for  personal  service  of  the  surrogate's  citation  or  pub- 
lication against  non-residents. 

Another  statute  (S.  371)  provided  for  publication  against 
non-residents  in  the  Orphans'  Court  as  in  Chancery. 

Another  statute  (S.  368),  changed  in  the  Revision  of 
1874,  gave  jurisdiction  to  the  surrogate  to  grant  letters  on 
the  estate  of  a  non-resident  who  died  leaving  personal  prop- 
erty in  his  county — after  sixty  days'  default  in  application 
of  foreign  executor  or  administrator  for  letters. 

Another  statute  (S.  148)  provided  for  sale  of  land  in 
Chancery  under  a  power  to  sell  in  a  certain  event,  irre- 
spective of  the  event,  for  the  payment  of  taxes  and  assess- 
ments. 

Another  statute  (S,  136)  provided  for  the  payment  of  a 
legacy  or  distributive  share  to  a  guardian  in  a  foreign  coun- 
try. 

"Another  statute  (S.  352),  enlarged  in  1873  (S.  353)  to 
include  trustees,  provided  for  the  discharge  of  executors,  ad- 
ministrators and  guardian  and  the  apportionment  of  com- 
missions in  such  case. 

Another  statute  (S.  288)  provided  for  admission  of  the 
evidence  of  a  deceased  party,  upon  a  new  trial. 
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Another  statute  (S.  346)  provided  for  the  consent  of  the 
mother  as  a  requirement  to  the  appointment  of  a  testamen- 
tary guardian  by  the  father. 

In  1872  the  statute  (S.  255)  provided  that  Presbyteries 
might  be  incorporated  and  take  by  devise  or  bequest. 

Another  statute  (S.  375)  provided  for  distribution  under 
a  will  by  decree  of  the  Orphans'  Court,  subject  to  appeal  to 
the  Prerogative  Court — and  for  taking  security  on  payment 
to  legatee  for  life  or  years  or  on  a  contingency.  This  latter 
provision  was  changed  in  1893  (S.  281)  and  1894  (S.  280) 
and  is  now  peremptory  in  the  case  of  payment  to  the  execu- 
tor himself  as  such  legatee,  unless  expressly  exempted  by 
the  will. 

Another  statute  (S.  393),  repealed  in  1873  (S.  149),  re- 
pealed the  Act  of  1866  (S.  357)  as  to  the  effect  on  devises 
in  'New  Jersey  of  recording  the  copy  of  a  foreign  will. 

Another  statute  (S.  373),  repealed  and  re-enacted  in  1873 
(S.  377,  390),  gave  the  probate  of  the  will  of  a  resident  de- 
cedent conclusive  effect  as  to  formal  execution  of  the  will,  so 
far  as  shown  by  the  probate  as  to  lands  devised,  in  actions 
commenced  more  than  seven  years  after  probate. 

In  1873  the  statute  (S.  291),  re-enacted  in  1876  (S.  164), 
provided  that  incorporated  Baptist  churches  might  take  by 
devise  or  bequest  not  to  exceed  $2,000  annual  value. 

Another  statute  (S.  304)  provided  for  the  payment  of  a 
remainder  limited  on  the  death  of  the  first  taker  on  pre- 
sumption of  his  death  after  seven  years'  absence.  This  was 
extended  in  1883  (S.  305)  to  distribution  by  a  testamentary 
trustee. 

Another  statute  (S.  162)  provided  that  a  married  woman 
might  execute  receipts  and  releases  as  legatee,  devisee  or  dis- 
tributee without  her  husband. 

Another  statute  (S.  150)  provided  for  the  sale  of  land  in 
Chancery  for  taxes  and  assessments  where  held  under  a  de- 
vise in  trust  for  life — or  by  Act  of  1874  (S.  325)  to  await 
a  future  event. 

In  1874  the  statute  (S.  363)  provided  for  appearance  in 
attachment  by  a  personal  representative  on  the  death  of  the 
defendant. 
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Another  statute  (S.  163)  provided  that  a  married  woman 
might  execute  with  her  husband  a  receipt,  release  or  assign- 
ment of  a  contingent  legacy  or  devise. 

149,     CHRONOLOGY  OF  STATUTES:      Revision  of  1874. 

The  Revision  of  the  Orphans'  Court  Act  in  1874  (E6-751) 
provided  for  appointment  bj  the  Orphans'  Court  of  an  ad- 
ministrator cum  testamento  annexo  or  de  bonis  non  on  re- 
moval of  his  predecessor  for  default  in  filing  his  inventory — 
and  generally  for  the  appointment  of  an  administrator  cum 
testamento  annexo  or  testamentary  trustee  on  removal  of  his 
predecessor  for  any  cause  with  power  to  such  ap|X)intee  or 
to  a  guardian  so  appointed  to  execute  a  testamentary  trust 
or  power  of  sale.  It  authorized  the  Oi'phans'  Court  to  re- 
move an  executor  or  trustee  for  embezzlement,  waste  or 
breach  of  trust  or  to  remove  an  executor,  administrator  or 
guardian  for  failure  to  file  inventory  or  account  when  di- 
rected by  the  court.  It  shortened  the  time  of  appeal  from 
the  surrogate's  probate  and  from  his  order  as  to  inventory  or 
letters,  and  provided  that  a  probate  case  might  be  certified 
by  the  Orphans'  Court  to  the  Circuit  Court  for  trial  by  jury, 
and  by  the  Circuit  Court  to  the  Supreme  Court  for  an  advis- 
ory opinion — and  that  a  will  probated  in  one  county  might  be 
recorded  with  the  letters  (and,  since  1898,  the  probate)  in 
another  county  as  evidence  of  a  devise  in  that  county — and 
that  a  transcript  of  the  Prerogative  Court  should  be  evidence 
of  a  devise  or  legacy  under  a  probate  in  that  court.  It  pro- 
vided that  appraisers  for  purpose  of  inventory  should  be 
chosen  by  the  personal  representative  subject  to  the  approval 
of  the  surrogate  and  for  the  purpose  of  the  family  exemption 
should  be  appointed  by  the  surrogate — and  made  such  ex- 
emption subject  to  be  defeated  by  conflicting  provisions  of 
the  decedent's  will.  It  required  security  from  an  executrix 
or  female  trustee  on  her  marriage — provided  for  application 
by  a  surety  on  the  administration  bond  for  his  discharge 
from  further  liability — and  provided  that  an  heir  or  devisee 
might  stay  the  sale  of  land  for  debts  until  ascertainment  of 
the  deficiency  of  the  personal  property  by  giving  bond  for 
the  payment  of  such  deficiency.  It  provided  that  creditors 
should  be  barred  for  non-presentment  of  claim  only  by  de- 
cree of  the  Orphans'  Court,  and  that  the  bar  in  such  case  and 
in  insolvency  proceedings  should  not  extend  to  actions  for 
personal  property  or  for  waste.     It  provided  that  sale  of 
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land  niigiit  be  made  for  debts  on  the  application  of  a  creditor 
after  request  to,  and  default  by,  the  personal  representative 
for  one  month.  It  provided  for  yearly  accounting  by  testa- 
mentary guardian  (changed  to  every  three  years,  in  1898), 
for  the  approval  of  such  accounts  by  the  court  (extended  to 
all  intermediate  accounts,  in  1898,  and  restricted  again  to 
guardians'  accounts,  in  1905,  S.  565) — for  exceptions  by  the 
ward  or  burden  of  later  objections  thrown  on  him — for  juris- 
diction of  the  Orphans'  Court  (niflde  exclusive  in  1891, 
S.  391)  in  accounts  transferred  from  the  Prerogative  Court, 
except  as  to  its  own  administrators  pendente  lite,  and  for 
accounting  by  a  testamentary  trustee  on  the  application  of 
his  co-trustee.  It  provided  that  in  estates  alx)ve  $50,000 
the  commissions  of  a  giiardian  or  trustee  should  not  exceed 
five  per  cent,  and  should  be  determined  by  the  court — and 
that  the  commissions  might  be  apportioned  between  co-ex- 
ecutors, &c. — and  that  the  commissions  of  executors  and  ad- 
ministrators should  be  forfeited  by  their  failure  to  account 
upon  citation  after  two  years'  default  and  removal  from 
office,  but  exonerated  the  administrator  from  an  account,  if 
entitled  to  the  entire  surplus  of  the  estate  and  not  cited  to  ac- 
count by  a  party  interested — and  that  the  commissions  of  ex- 
ecutors, administrators,  guardians  and  trustees  should  be  for- 
feited by  removal  from  office  for  any  cause.  It  provided 
for  the  distribution  as  real  property  of  tht  surplus  of  the  pro- 
ceeds of  sale  of  land  for  debts.  It  provided  for  an  action  for 
personal  property  or  for  waste  by  the  personal  representative 
against  his  predecessor — for  action  by  a  newly-appointed 
trustee  against  his  predecessor — and  for  an  action  by  a  credi- 
tor on  notice  to  sue  on  a  rejected  claim  not  yet  due' — or  by  a 
creditor  barred  for  non-presentment  on  the  representative's 
failure  to  account  and  take  the  proper  order  for  distribution. 
It  provided  also  for  the  taking  of  evidence  in  Orphans'  Court 
matters  before  the  suiTOgate  or  a  master  in  Chancery — and 
for  an  execution  against  land  on  judgments  of  the  Orphans' 
Court  and  the  recording  of  such  execution.  It  provided  for 
the  action  of  a  judge  of  the  Orphans'  Court  where  the  surro- 
gate Avas  himself  the  accountant — and  extended  to  the  Pre- 
rogative Court  all  powers  granted  to  the  Orphans'  Court  as 
to  administration  of  estates  and  settlement  of  accounts. 
This  latter  provision  was  repealed  in  1905. 
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Other  Revisions  of  1874  and  1875  have  provided  as  fol- 
lows : 

The  Benevolent  Associations'  Act  (E6-79) — for  authority 
to  take  by  devise  or  bequest. 

The  Cemetery  Associations'  Act  (R6-100)— for  authority 
to  take  by  devise  not  exceeding  seventy-five  acres  and  $75,000 
in  value. 

The  Evidence  Act  (R6-377)— for  the  examination  of  non- 
resident witness  by  commission. 

The  Guardians'  Act  (R6-464)— for  the  appointment  of  a 
testamentary  guardian  by  the  mother,  if  there  was  no  father 
living — and  for  the  payment  of  the  proceeds  of  sale  of  land 
in  the  Orphans'  Court  to  a  foreign  guardian. 

The  Legacies'  Act  (R6-580)— for  the  payment  of  legacies 
one  year  after  probate — and  for  recovery  against  a  legatee 
(or,  by  Act  of  1898,  distributee)  of  his  pro  rata  share  only, 
in  suit  on  the  refunding  bond. 

The  Statute  of  Limitations  (R6-593) — that  one  executor 
or  administrator  should  not  be  bound  by  the  written  ac- 
knowledgment or  promise  of  his  co-executor  or  co-adminis- 
trator. 

The  Married  Woman's  Act  (R6-636)  provided  that  she 
might  take  by  descent  to  her  separate  use,  and  might  make  a 
will  of  real  and  personal  property  as  a  feme  sole,  except  as 
against  the  husband's  right  in  her  real  estate.  It  also  pro- 
vided that  a  husband  living  separate  from  his  wife  by  decree 
rendered  on  his  application,  might  devise  lands  free  from  her 
dower. 

The  Mechanics'  Lien  Act  (R6-667)  provided  for  suit 
against  the  owner's  heirs  and  devisees. 

The  Practice  Act  (E 6-846)  provided  for  execution  in  the 
name  of  the  survivor  on  the  death  of  a  co-plaintiff  after 
judgment  or  in  the  name  of  the  executor  on  the  death  of  a 
sole  plaintiff. 

The  Trustees'  Act  (E,6-1224)  provided  for  appointment 
of  a  successor  where  the  trust  had  descended  to  an  infant, 
by  Chancery  or  by  the  Supreme  Court  or  Circuit  Court — 
or  by  the  Court  of  Chancery  only,  where  an  account  was 
necessary.  » 

1.50.      CHROXOLOGY   OF   STATUTES:      1875-1879. 

In  1875  the  statute  fS.  380)  provided  for  the  payment 
into  court  of  legacies  charged  on  land  and  payable  on  a 
future  event  and  discharge  of  the  land. 
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Another  statute  (S.  328),  corrected  in  1876  (S.  329)  and 
modified  in  1880  (S.  170),  1888  (S.  587)  and  1896 
(S.  499),  provided  for  devises  free  from  curtesy  by  a  wife 
living  separate  from  lier  husband. 

Another  statute  (S.  557),  made  obligatory  in  1891 
(S.  550),  provided  for  advertisement  of  sales  of  land  in  a 
German  newspaper. 

In  1876  the  statute  (S.  324)  provided  for  sale  of  land  in 
the  Orphans'  Court  in  partition  or  for  debts  free-  from  cur- 
tesy and  dower. 

Another  statute  (S.  354)  provided  for  ofiicial  oath  as  ex- 
ecutor, &c.,  by  the  president,  cashier  or  treasurer  of  the  cor-" 
poration  appointed. 

Another  statute  (S.  581)  provided  for  payment  of  surplus 
in  foreclosure  to  the  personal  representatives  of  the  owner. 

In  1877  the  statute  (S.  412)  provided  for  adoption  of 
children  and  distribution  and  descent  to,  and  from,  and  be- 
tween them. 

Another  statute  (S.  400)  provided  for  descent  from  an 
illegitimate  child  to  the  mother,  extended  in  1905  (S.  558) 
to  the  mother's  heirs,  and  reserving  rights  of  curtesy,  dower 
and  jointure,  and  also,  in  1905,  pending  proceedings  for 
escheat. 

Another  statute  (S.  426)  provided  for  sale  of  land  by  the 
Orphans'  Court  in  another  county  on  filing  copy  of  original 
order  of  sale  and  making  report  to  the  original  county. 

Another  statute  (S.  401)  provided  for  accounting  by  the 
representatives  of  a  deceased  executor. 

Other  statutes  (S.  166,  167,  168,  340)  began  a  rapid  and 
varied  series  of  enabling  acts  for  religious,  educational  and 
other  corporations.  They  are  all  grouped  in  the  index  un- 
der the  title  of  Corporation  (as  devisee),  and  need  not  be  re- 
peated in  the  text. 

In  1878  the  statute '(S.  427),  modified  in  1895  (S.  425) 
and  extended  to  testamentary  guardians,  in  1898  (R9),  dis- 
pensed with  inventory  and  account,  where  the  accountant  was 
entitled  to  the  residue  and  filed  releases  and  affidavits. 

Another  statute  (S.  586)  provided  that  curtesy  might  bo 
barred  by  the  conveyance  of  a  wife  living  separate  from  her 
husband  and  receiving  no  provision  from  him,  by  order  of  the 
chancellor. 
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Other  statutes  (S.  301,  302)  provided  for  anticipatory  as- 
signment of  dower  before  the  husband's  death  in  the  case, 
respectively,  of  an  insane  wife  or  of  purchasers  of  lands  un- 
der a  judgment  against  the  husband. 

In  1879  the  statute  (S.  321)  created  a  joint  tenancy  be- 
tween new  appointees  and  surviving  trustees. 

Another  statute  (S.  403),  modified  in  1881  (S.  404),  pro- 
vided for  the  execution  of  a  testamentary  direction  of  sale 
or  trust  by  the  acting  or  surviving  executor. 

Another  statute  (S.  553),  modified  in  1881  (S.  554),  pro- 
vided that  the  register  of  the  Prerogative  Court  should  re- 
ceive a  salary  in  lieu  of  fees  and  that  all  fees  should  belong 
to  the  state. 

Another  statute  (S.  398),  modified  in  1898  (R9),  pro 
vided  for  jiresentment  of  claims  in  an  action  on  the  adminis- 
tration bond  and  exception  by  the  surety  and  for  discharge 
of  the  surety  from  liability  on  the  judgment. 

Another  statute  (S.  428),  modified  in  1881  (S.  432),  in 
1882  (S.  433)  and  in  1885  (S.  429)  provided  for  taking 
Orphans'  Court  testimony  before  surrogate  or  master  in 
Chancery. 

Another  statute  (S.  169)  provided  that  the  family  allow- 
ance might  include  shares  of  corporate  stock. 

Another  statute  (S.  402),  modified  in  1896  (S.  465),  pro- 
vided for  action  by  foreign  representatives  on  filing  copy  of 
letters  in  I^ew  Jersey. 

151.      CHRONOLOGY   OF   STATUTES:      1880-1884. 

In  1880  the  statute  (S.  170)  provided  that  a  married 
woman  living  separate  from  her  husband  might  release  or 
transfer  a  legacy  to  her  as  if  sole. 

Another  statute  (S.  171)  provided  for  the  creation  of 
spendthrift  trusts  not  to  exceed  an  income  of  $4,000. 

Another  statute  (S.  97)  provided  for  jurisdiction  in  the 
surrogate  to  appoint  an  administrator  for  a  non-resident  de- 
cedent leaving  real  property  in  his  county. 

Another  statute  (S.  411)  provided  for  taking  evidence  in 
the  O'rphans'  Court  to  establish  descent. 

Another  statute  (S.  290),  modified  in  1900  (S.  519),  ex- 
cluded evidence  as  to  transactions  with  decedent  in  actions 
by  or  against  parties  in  a  representative  capacity. 
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In  1881  the  statute  (S.  313),  modified  in  1891  (S.  314), 
in  1892  (S.  275)  and  in  1893  (S.  312),  provided  for  actions 
against  nnknown  heirs  and  devisees  in  actions  in  Chancery 
relating  to  j^ew  Jersey  lands. 

Another  statute  (S.  173),  modified  in  1889  (S.  327)  and 
1903  (S.  532),  provided  for  execution  against  lands  of  in- 
testate decedent  in  default  of  administration  for  six  months. 

Another  statute  (S.  436)  provided  as  to  investments,  ex- 
cept as  otherwise  directed  by  the  will  or  by  the  court,  in  first 
mortgage  bonds,  and  for  the  continuance  of  decedent's  origi- 
nal investments.  This  statute  has  been  modified  as  to  mort- 
gages, in  1898  (E.9),  1899  (S.  472)  and  1902  (S.  538)— and 
as  to  decedent's  original  investments,  in  1889  (S.  415)  and 
in  1899  (S.  472). 

Another  statute  (S.  410)  provided  for  presentment  of  a 
mortgage  debt  as  a  claim  against  decedent's  estate  and  for 
sale  of  the  mortgaged  land  by  the  Orphans'  Court  for  such 
debt  as  a  preferred  claim  and  payment  of  the  deficiency  pro 
rata  wath  other  claims. 

In  1882  the  statute  (S.  439)  provided  for  the  discharge 
of  an  executor  or  trustee  from  a  particular  trust  and  ap- 
pointment of  a  trustee  on  his  discharge  or  removal  by  the 
ordinary  or  Orphans'  Court. 

Another  statute  (S.  437)  provided  for  the  recording  of 
the  copy  of  a  foreign  will — with  probate  and  letters,  since 
1886  (S.  440),  and  other  proof  if  necessary,  since  1893 
(S.  441) — its  effect  as  to  conveyances  under  it  being  con- 
ditioned, since  1898  (R9),  on  its  appearing  to  have  been 
duly  executed  by  the  testator. 

In  1883  the  statute  (S.  305)  provided  for  distribution, 
on  the  presumption  of  the  death  of  a  life  tenant,  of  remain- 
ders limited  over  on  such  death. 

Another  statute  (S.  191),  amended  in  1888  (S.  190), 
provided  for  the  holding  of  the  Orphans'  Court  by  a  judge 
from  another  county. 

In  1884  the  statute  (S.  246),  repealed  in  1899,  provided 
for  suretyship  on  bonds  by  a  safe  deposit  and  trust  com- 
pany. This  statute  has  been  followed  by  a  long  and  varied 
series  of  statutes  giving  or  withdrawing  such  authority  to 
these  and  other  corporations.  They  will  be  found  grouped 
in  the  index  under  the  head  of  Corporation  (as  surety). 
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Another  statute  (S.  443)  provided  that  a  testamentary 
guardian  should  be  under  the  control  of  the  Orphans'  Court 
as  to  the  custody  of  the  infant's  person. 

Another  statute  (S.  405),  extended  in  1888  (S.  463)  to 
administrators  cum  testamento  annexe,  pro^aded  that  the 
purchaser  under  an  executor's  or  trustee's  deed  under  a  di- 
rection to  sell  or  power  to  sell  with  recital  of  consideration 
paid,  should  be  exonerated  from  the  necessity  of  seeing  to 
the  application  of  the  purchase  money. 

152.      CHRONOLOGY  OF  STATUTES:      1885-1888. 

In  1885  the  statute  (S.  446)  provided  for  the  appoint- 
ment of  an  administrator  for  a  resident  or  a  non-resident 
leaving  personal  property  in  New  Jersey  on  the  presump- 
tion of  his  death,  by  the  ordinary.  Orphans'  Court  or  sur- 
rogate— or  since  1898  (HO)  by  the  ordinary  or  surrogate. 

Another  statute  (S.  406),  modified  in  1898  (R9),  pro- 
vided for  administration  on  the  estate  of  an  intestate  dying 
in  ISTew  Jersey  without  next  of  kin  or  application  for  ad- 
ministration. It  also  provided  for  distribution  of  the  estate 
of  one  presumed  to  be  dead  and  for  payment  after  seven 
years  to  the  overseer  of  the  poor  in  default  of  next  of  kin. 

Another  statute  (S.  445)  gave  the  jwwer  of  amendment  to 
the  Orphans'  Court  with  or  without  costs. 

In  1886  the  statute  (S.  185)  provided  for  payment  to  a 
foreign  trustee  by  the  ordinary  or  Orphans'  Court  of  a  dis- 
tributive share  or  the  proceeds  of  sale  of  land. 

Another  statute  (S.  137)  provided  for  payment  of  the 
proceeds  of  a  sale  of  land  in  Chancery  to  a  foreign  trustee. 

Another  statute  (S.  184)  provided  for  delivery  of  deed 
to  the  heirs  or  devisees  of  a  deceased  purchaser  under  a  Mar- 
tin Act  tax  sale. 

Another  statute  (S.  182)  provided  for  mortgage  by  a  guar- 
dian for  improvements  free  from  dower  and  the  investment 
of  the  widow's  share. 

Another  statute  (S.  160)  provided  for  the  presentment  of 
claims  against  the  proceeds  of  sale  of  land  in  escheat  pro- 
ceedings. 

Another  statute  (S.  440),  itself  amended  in  1893 
(R.  441),  amended  the  statute  of  1882  (S.  437),  as  to  re- 
cording foreisn  probated  will. 

Another  statute  (S.  546),  modified  in  1887  (S.  547),  re- 
duced the  time  of  advertisement  of  sale  of  land  to  four  weeks. 
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Another  statute  (S.  181),  modified  in  1888  (S.  262)  and 
in  1895  (S.  249)  and  repealed  except  as  to  vested  rights  in 
1899,  provided  for  the  granting  of  letters  to  safe  deposit 
and  trust  companies  without  bonds. 

In  1887  the  statute  (S.  459)  provided  against  lapse  of 
testamentary  gifts  to  deceased  brothers  or  sisters  dying  be- 
fore testator  and  leaving  issue  surviving. 

_  Another  statute  (S.  547),  modified  in  1898  fS.  487),  pro- 
vided for  advertisement  of  sale  of  land  in  one  newspaper  pub- 
lished at  the  county  seat. 

Another  statute  (S.  379),  repealed  in  1889,  required  the 
rule  to  show  cause  to  describe  the  land  in  sale  of  land  pro- 
ceedings in  the  Orphans'  Court. 

Another  statute  (S.  407)  provided  that  personal  represen- 
tatives or  trustees  purchasing  in  foreclosure  should  take  as 
joint  tenants  with  power  of  sale  in  them  and  the  survivor  of 
them  without  an  order  of  the  court — the  proceeds  being  made 
assets  of  the  estate,  by  Act  of  1898  ( S.  479). 

Another  statute  (S.  192)  made  the  constitution  of  the 
Orphans'  Court  any  two  judges  including  the  law  judge,  if 
any.  This  was  changed  in  1894  (S.  242)  and  1895 
(S.  194)  and  is  now,  since  1898  (E9),  the  judge  of  the 
Supreme  Court  and  judge  of  Common  Pleas,  or  either  of 
them. 

In  1888  the  statute  (S.  414)  provided  that  a  foreign 
representative  might  receive  ])ayments,  give  receipts  and  be- 
come party  to  suits  in  ISTew  Jersey  on  filing  copy  of  letters 
with  the  surrogate. 

Another  act  (S.  269)  provided  for  distribution  in  parti- 
tion to  judgment  creditors  of  the  personal  representative  of 
the  distributee. 

Another  statute  (S.  463)  provided  for  execution  of  a  testa- 
mentary power  of  sale  by  administrators  cum  testamento  an- 
nexo  or  the  survivor  of  them. 

Another  statute  (S.  268)  provided  that  an  executor  hav- 
ing a  testamentary  power  of  sale  might  sue  in  partition. 

Another  statute  (S.  451)  provided  for  the  performance 
of  decedent's  contract  by  an  administrator  pendente  lite  un- 
der the  direction  of  the  Orphans'  Court. 

Other  statutes  (S.  449,  452)  provided,  respectively,  for 
the  certifying  by  the  Orphans'  Court  to  the  Circuit  Court  of 
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questions  arising  on  appeal  from  the  surrogate's  probate  or 
of  any  question  however  arising. 

153.      CHRONOLOGY   OF  STATUTES:      1889-1892. 

In  1889  the  statute  (S.  455)  provided  that  claims  which 
were  barred  for  non-presentment  might  be  presented  against 
the  undistributed  surplus  and  required  the  claimant  to  bring 
suit  within  one  month  after  notice  to  that  effect. 

Another  statute  (S.  453)  provided  that  the  decree  barring 
creditors  might  be  made  by  the  Orphans'  Court  or  surrogate. 

Another  statute  (S.  419)  provided  for  payment  of  surplus 
proceeds  of  sale  of  land  in  the  Orphans'  Court  to  judgment 
creditors  of  the  distributee. 

Another  statute  (S.  267)  provided  for  mortgage  or  sale  of 
land  devised  for  life  or  in  trust  until  a  future  event,  by  order 
of  the  chancellor  for  taxes  and  assessments— and  also,  by  the 
Act  of  1890  (S.  421),  for  the  payment  of  mortgages,  judg- 
ments and  legacies  charged. 

Another  statute  (S.  454)  provided  that  guardians'  com- 
missions in  estates  of  more  than  $20,000  should  not  exceed 
five  per  cent. 

Another  statute  (S.  303)  provided  for  Chancery  sale  of 
land  of  one  presumed  dead  and  for  sale  in  such  case  free 
from  dower  or  curtesy. 

Another  statute  (S.  284)  provided  for  sale  of  infants'  and 
hmatics'  lands  free  from  dower  and  curtesy. 

In  1890  the  statute  (S.  588)  provided  for  conveyance,  by 
direction  of  the  chancellor,  by  the  wife  of  a  lunatic  free  from 
her  husband's  curtesy — Avhich  was  extended  in  1891  (S.  590) 
to  cover  exchanges  of  property. 

Another  statute  (S.  539),'  modified  in  1891  (S.  391), 
made  the  surrogate's  fees  on  accounting  of  estates  exceeding 
$50,000  subject  to  the  determination  of  the  court. 

Another  statute  (S.  456)  provided  that  an  accountant 
might  be  allowed  for  the  payment  of  unverified  claims  made 
in  good  faith  and  shown  to  be  correct. 

Another  statute  (S.  252)  provided  for  cy  pros  execution 
of  charital)le  gifts  to  associations  for  private  schools  which 
had  been  superseded  by  the  public  scliool. 

In  1891  the  statute  (S.  391)  gave  exclusive  jurisdiction 
to  the   Orphans'   Court  over  inventories   and   accounts  and 
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provided  for  filing  the  Prerogative  Court  transcript  of  prey- 
bate  and  letters  with  the  surrogate. 

Another  statute  (S.  528),  modified  in  1898  (E9),  pro- 
vided for  recording  of  foreign  wills  and  probate  and  issuing 
of  letters  in  'New  Jersey  without  inventory  or  account,  un- 
less ordered  by  the  court. 

Another  statute  (S.  337)  provided  for  Chancery  proceed- 
ings to  determine  the  title  of  heirs  on  presumption  of  death 
of  the  ancestor. 

Another  statute  (S.  500)  provided  for  distribution  with- 
out administration  to  the  husband  of  a  decedent  up  to  the 
amount  of  $200. 

Another  statute  (S.  271)  provided  for  payment  of  pro- 
ceeds of  partition  sale  to  the  personal  representatives  of  a 
distributee  having  power  to  collect  rents. 

_  Another  statute  (S.  420),  modified  in  1897  (S.  492),  pro- 
vided for  the  mortgaging  of  infants'  lands,  by  order  of  the 
chancellor,  for  repairs  and  improvements. 

In  1892  the  statute  (S.  188)  provided  for  a  collateral  in- 
heritance tax  with  co-ordinate  jurisdiction  in  the  ordinarv 
and  the  Orphans'  Court.  This  statute  was  re-enacted 
with  slight  changes  in  1893  (S.  542)  and  in  1894  (S.  189) 
and  modified  in  1898  (S.  480)  and  in  1903  (S.  524). 

Another  statute  (S.  584)  provided  for  sale  of  land  for 
taxes  and  assessments  under  the  Martin  Act  free  from  dower 
and  curtesy. 

Another  statute  (S.  388)  provided  for  investments  in  Xew 
Jersey  municipal  bonds. 

Another  statute  (S.  392)  provided  that  no  employe  of  the 
surrogate  should  act  as  counsel  in  the  Orphans'  Court. 

Another  statute  (S.  458)  provided  that  the  verdict  of  a 
jury  in  probate  procedure  should  be  conclusive  as  to  the  facts 
passed  on,  subject  to  be  set  aside  as  in  other  cases. 

Another  statute  (S.  430)  provided  for  bond  on  order  for 
sale  of  land  by  the  Orphans'  Court  in  another  countv. 

Another  statute  (S.  431)  provided  for  the  reduction  of 
the  amount  of  the  administration  bond  by  the  dejiosit  of  se- 
curities. 

Another  statute  (S.  320)  provided  for  the  execution  of  a 
testamentary  power  of  sale,  though  discretionarv,  by  the 
chancellor's  appointee,  unless  expresslv  prohibited  by  the 
will. 

12 
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Another  statute  (S.  572)  made  lauds  purchased  in  fore- 
closure by  a  guardian  personal  assets  and  authorized  sale  by 
him  without  an  order  of  the  court.  , 

Another  statute  (S.  591)  provided  for  barring  the  hus- 
band's curtesy  by  the  wife's  conveyance  in  execution  of  a  eon- 
tract  made  by  both. 

154.      CHROXOLOGY   OF   STATUTES:      1893-1897. 

In  1893  the  statute  (S.  272)  provided  for  payment  of  pro- 
ceeds of  partition  sale  to  trustees  named  under  the  will  of  a 
non-resident. 

Another  statute  (S.  382)  provided  for  the  removal  of  an 
executor,  administrator,  guardian  or  trustee  on  account  of 
removal  from  the  state  and  neglect  or  refusal  to  act  or  non- 
residence — and  for  the  appointment  of  a  successor. 

Another  statute  (S.  385)  provided  that  the  Orphans' 
Court  might  extend  the  time  for  presentment  of  claims 
against  an  insolvent  estate. 

Another  statute  (S.  281),  made  obligatory  in  1894: 
(S.  280),  provided  for  requiring  security  for  the  remainder- 
man before  payment  to  the  executor  as  legatee  for  life. 

In  1894  the  statute  f  S.  265)  provided  for  sale  of  land  for 
the  payment  of  dower  by  the  Orphans'  Court. 

Another  statute  (S.  360)  provided  for  action  against  un- 
known heirs  and  devisees  as  such. 

Other  statutes  (S.  245,  247)  provided  respectively  for 
allowance  of  the  administration  bond  as  an  expense  in  the 
account  and  for  agTeements  between  executor  and  surety  for 
the  deposit  of  securities. 

Another  statute  (S.  424),  modified  in  1898  (119),  pro- 
vided for  the  appointment  by  the  surrogate  of  any  fit  person 
as  administrator  in  default  of  next  of  kin  in  Xew  Jersey. 

Another  statute  (S.  384)  gave  the  surrogate  the  same 
power  as  the  Orphans'  Court  in  matters  of  guardianship  in 
the  absence  of  dispute. 

Another  statute  (S.  283)  provided  for  payment  of  legacies 
not  exceeding  $200,  by  order  of  the  chancellor  to  the  next  of 
kin  of  an  unadjudioated  lunatic. 

In  1895  the  statute  (S.  306)  provided  for  distribution  in 

intestacy  to  the  next  of  kin  of  a  person  presumed  to  be  dead. 

Another  statute  (S.  385)  provided  for  additional  evidence 
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of  the  due  execution  of  a  foreign  will  and  for  the  validity  of 
conveyances  under  a  testamentary  power  in  such  will  re- 
corded in  J^ew  Jersey. 

In  1896  the  statute  (S.  499)  provided  that  dower  and  cur- 
tesy might  be  barred  by  the  devise  of  a  husband  or  wife,  re- 
spectively, living  separately  for  seven  years,  by  direction  of 
the  chancellor. 

Another  statute  (S.  498)  provided  for  the  discharge  of  a 
surety  on  application  one  year  (now  three  months,  by  the  Re- 
vision of  1898)  after  the  decree  for  distribution  and  on  proof 
of  distribution  made. 

Another  statute  (S.  466),  amended  in  1902  (S.  119),  pro- 
tected life  insurance  for  wife  and  children  against  decedent's 
creditors  except  as  to  premiums  paid  by  him  in  fraud  of  his 
creditors. 

In  1897  the  statute  (S.  491)  provided  for  Orphans'  Court 
sales  of  contiguous  lands  lying  in  different  counties  as  one 
parcel — and  for  the  taking  of  oaths  and  affidavits  before  the 
deputy  surrogate  to  be  used  before,  the  surrogate. 

Another  statute  (S.  285)  provided  for  the  execution  of  a 
power  of  sale  by  the  giiardian  of  a  lunatic  trustee  under  the 
order  of  the  court. 

Another  statute  (S.  493)  superseded  the  executor  of  a  sole 
executor  by  an  administrator  cum  testamento  annexo  ap- 
pointed by  the  surrogate  and  for  an  action  by  him  against  the 
representatives  of  the  deceased  executor.  This  was  changed 
in  1901   (S.  512)  for  a  substituted  administrator. 

Another  statute  (S.  490)  provided  that  the  widow  should 
take  the  entire  benefit  of  the  statutory  action  for  wrongful 
death,  in  default  of  children. 

Another  statute  (S.  496)  provided  for  distribution  in 
intestacy  to  the  widow  alone  in  default  of  next  of  kin. 

Another  statute  (S.  491)  provided  that  the  distribution 
should  be  made  one  year  after  the  order  limiting  creditors. 

Another  statute  (S.  494)  authorized  such  investments  as 
savings  banks  and  trust  companies  might  make,  and  since 
1908   (S.  527)   savings  banks  only. 

Another  statute  (S.  495),  modified  in  1898  (R9),  r^ 
voked  the  letters  of  a  sole  administratrix  on  her  marriage 
unless  the  husband  joined  in  her  \m-m\c\. 
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Another  statute  (S.  497)  provided  for  the  making  of  a 
mortgage  for  the  payment  of  dower  by  consent  and  under 
the  order  of  the  chancellor. 

155.      CHRONOLOGY  OF  STATUTES:     Revision  of  1898. 

The  principal  changes  made  by  the  Orphans'  Court  Re- 
vision (K9)   are  the  following: 

It  provided  that  the  Orphans'  Court  should  consist  of  the 
judge  of  the  Supreme  Court  and  the  judge  of  the  Court  of 
Common  Pleas,  or  either  of  them— and  made  its  executions 
a  lien  on  lands  only  after  record  of  judgment  and  execution 
as  Circuit  Court  records — and  required  transcripts  of  all  pro- 
bates and  letters  in  the  Prerogative  Court  to  be  filed  with 
the  surrogate.  It  exonerated  administrators  and  testamen- 
tary guardians  and  trustees  from  accounting  in  the  manner 
already  provided  for  relieving  executors  from  that  duty.  It 
required  accounts  from  the  representatives  of  deceased  ad- 
ministrators, guardians  and  trustees  as  already  required 
from  the  representatives  of  executors.  It  also  required  ac- 
counts from  executors  on  application  of  sureties  on  the 
ground  of  mismanagement — and  from  trustees  on  the  appli- 
cation of  sureties  for  discharge  from  further  liability.  It 
changed  the  annual  accounts  of  testamentary  guardians  and 
trustees  to  trienniaV  accounts — required  public  notice  of  the 
accounts  of  representatives  of  deceased  administrators,  guar- 
dians and  trustees,  as  well  as  of  executors — changed  the  pub- 
lic notice  required  from  two  months  to  one  month,  or  as  an 
alternative  ten  days'  personal  citation — required  approval 
and  confirmation  of  all  intermediate  accounts  (now  of  guar- 
dians only,  by  the  Act  of  1905,  S.  565),  and  decree  of  allow- 
ance of  all  final  accounts  (now  changed  to  final  accounts  of 
guardians  and  all  accounts  of  executors,  administrators  and 
trustees,  by  Act  of  1905,  S.  565)— and  provided  for  citations 
by  direction  of  court  after  two  years'  default  by  an  executor 
or  administrator  and  after  any  default  in  intermediate  ac- 
counting by  a  guardian  or  trustee — and^  for  exception  to  in- 
termediate accounts  of  administrators,  executors  and  trus- 
tees on  penalty  of  shifting  the  burden  of  proof  to  the  ob- 
jector at  a  later  date,  as  already  provided  in  the  case  of  guar- 
dians. It  provided  for  an  action  by  the  administrator  de 
bonis  non  against  adverse  claimants  of  property  (now 
changed  to  substituted  administrator,  by  Act  of  1901).  It 
provided  for  the  appointment  by  the  ordinary  or  surrogate 
of  any  fit  person  as  administrator  in  default  of  next  of  kin 
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or  of  application  by  them  within  forty  days — and  for  ap- 
pointment by  the  surrogate  (as  already  by  the  ordinary  and 
no  longer  by  the  Orphans'  Court)  on  presumption  of  the 
death  of  the  intestate — and  for  appointment  by  the  surrogate 
of  the  foreign  administrator  or  person  entitled  in  Kew  Jer- 
sey or  nominee  of  the  applying  creditor  as  administrator  or 
administrator  cum  testamento  annexo  in  case  of  the  death 
of  a  non-resident.  It  provided  that  a  married  woman  might 
be  appointed  executrix,  administratrix  or  trustee — and  that 
her  husband  might  be  a  surety  on  her  bond— and  made  the 
requirement  of  bond  or  suspension  of  authority  on  the  mar- 
riage of  a  sole  executrix,  administratrix,  &c.,  discretionary 
with  the  court.  It  provided  for  application  by  a  surety  for 
his  discharge  in  three  months  (instead  of  one  year)  after  de- 
cree for  distribution  and  proof  of  distribution  made.  It 
provided  for  relief  of  actions  from  the  six  months'  stay  after 
proliate,  by  special  leave  of  the  court  where  the  action  is  to  be 
brought.  It  required  that  a  foreign  will,  to  be  recorded  and 
have  effect  in  ^^Tew  Jersey,  must  appear  to  have  been  duly 
executed  by  the  testator — and  that  proceedings  in  such  case 
might  be  taken  before  the  ordinaiy  as  well  as  formerly  be- 
fore the  surrogate.  It  required  that  mortgage  investments 
should  not  exceed  one-half  value  of  the  property,  and  fixed 
the  rate  of  interest  between  four  and  six  per  cent,  (changed 
in  1899,  S.  472,  and  in  1902,  S.  588).  It  provided  for  die 
taking  of  oaths  and  affidavits  for  use  before  the  surrogate  or 
Orphans'  Court  before  a  deputy  surrogate,  as  well  as 
formerly  before  the  surrogate.  It  changed  the  proof  re- 
quired in  presentment  of  claims  under  judgment  recovered 
on  the  administration  lx)nd.  It  provided  that  w^here  a  will 
and  letters  are  recorded  after  probate  in  other  counties  as 
evidence  of  title,  the  proofs  and  order  for  probate  are  to  be 
recorded  with  them.  It  provided  for  revocation  of  letters 
or  removal  of  trustee  for  mental  incapacity,  irrespective  of 
his  neglect  or  refusal  to  act,  as  before  required — and  for  such 
notice  of  proceedings  for  removal  as  the  court  should  direct. 
And  it  required  that  in  proceedings  for  the  sale  of  laud  for 
debts  in  the  Orphans'  Court  the  petition  should  describe  all 
the  lands  of  the  decedent,  that  all  the  estate  of  the  decedent 
should  pass  if  the  rule  to  show  cause  was  made  within  one 
year  after  his  death,  that  the  confirmation  should  be  con- 
clusive evidence  of  the  validity  of  the  proceedings,  and  that 
a  bona  fide  purchaser  should  not  be  affected  by  the  reversal 
or  vacating  of  the  order  to  sell. 
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156.    chronology  of  statutes:    1898-1900. 

In  1898  another  statute  (S.  273)  provided  for  partition 
sale  of  land  in  Cliancerj  free  from  decedent's  debts,  and  for 
payment  of  proceeds  to  heirs  in  remainder  after  investment 
of  particular  estates. 

Another  statute  (S.  479)  provided  that  lands  purchased 
bj  executors  and  administrators  in  foreclosure  should  be  held 
as  assets  and  transferred  by  them  or  their  successor  without 
order  of  the  court.  This  Avas  extended  to  trustees,  in  1900 
(S.  520). 

Another  statute  (S.  480)  extended  the  exemption  of  re- 
ligious societies  under  the  collateral  inheritance  tax  to  socie- 
ties not  incorporated  in  I^ew  Jersey. 

Another  statute  (S.  481)  provided  for  salary  in  lieu  of 
fees  to  surrogate  of  counties  of  the  first  class. 

Another  statute  (S.  478)  provided  for  improvement  of 
infants'  lands  by  order  of  the  chancellor. 

Another  statute  (S.  482)  provided  for  the  mortgaging  of 
trust  lands  in  case  of  peril  or  for  the  advantage  of  the  cestui 
que  trust  by  order  of  the  chancellor. 

Another  statute  (S.  488)  provided  that  a  consent  required 
in  the  execution  of  a  power  of  sale  might  be  executed  and 
recorded  as  a  deed. 

In  1899  the  statute  (S.  477)  provided  for  sale  of  land  in 
Chancery  by  a  trustee  for  the  maintenance  of  an  infant  or 
insane  cestui  que  trust. 

Another  statute  (S.  471)  provided  retrospectively,  for 
distribution,  all  to  the  widow  in  default  of  next  of  kin — and 
for  representation  among  collaterals  generally. 

Another  statute  (S.  474)  provided  for  payment  of  legacies 
and  distributive  shares  into  court  if  not  claimed  by  the  lega- 
tee or  distributee.  Tliis  was  changed  in  1904  (S.  502)  to 
read,  if  not  claimed  within  three  months  after  decree  for 
distribution — and  was  extended  to  trustees,  by  the  Act  of 
1905  (S.  570). 

Another  statute  (S.  469)  provided  for  attachment  against 
executors  or  administrators  if  it  would  have  issued  against 
the  decedent. 

Another  statute  (S.  473),  repealed  in  1903,  provided  that 
religious,  educational  and  benevolent  corporations  might  be 
appointed  executor,  administrator  or  trustee. 

Another  statute  (S.  475)  provided  that  trust  companies 
might  be   appointed    executor,    administrator,    guardian    or 
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trustee  and  without  security  if  special  capital  set  apart,  the 
right  of  existing  safe  deposit  and  trust  company  being  re- 
served in  this  statute  and  another  of  this  year  (S.  476). 

In  1900  the  statute  (S.  517)  provided  for  the  sale  of  land 
by  the  Orphans'  Court  for  debts  clear  of  incumbrances,  in- 
cluding mortgage,  if  order  made  to  that  effect  even  after  sale. 

Another  statute  (S.  516)  provided  that  taxes  on  bank 
stock  held  by  an  executor  or  trustee  should  be  assessed  in  the 
place  of  his  residence,  and  if  non-resident,  in  the  place  where 
the  bank  was  located. 

The  revised  Evidence  Act  (S.  519)  made  transactions 
with  decedent  admissible  where  the  other  party  had  offered 
himself  as  a  witness  and  testified  as  to  any  such  transaction 
— required  the  personal  representative  to  prove  want  of  assets 
on  notice,  though  he  had  failed  to  plead  plene  administravit 
— and  made  the  evidence  of  a  deceased  witness  provable  by 
the  stenographer's  notes  on  a  new  trial. 

157.     CHRONOLOGY   OF  STATUTES:      1901-1905. 

In  1901  the  statute  (S.  512)  abolished  the  office  of  ad- 
ministrator de  bonis  non  and  created  that  of  substituted  ad- 
ministrator, superseding  the  executor  of  a  deceased  executor 
and  the  administrator  cum  testamento  annexe,  and  having 
the  right  to  revive  a  judgment  by  scire  facias  and  to  bring 
actions  generally  against  his  predecessor  and  others. 

Another  statute  (S.  508)  provided  for  attachment  against 
the  heirs,  executors  and  administrators  of  a  deceased  joint 
debtor. 

Another  statute  (S.  507)  provided  for  commissions  not 
exceeding  five  per  cent,  on  unsold  lands  held  in  trust  for  the 
payment  of  a  life  income. 

Another  statute  (S.  511)  provided  for  discontinuance  of 
the  action  on  an  administration  bond  on  the  application  of 
the  surety. 

Another  statute  (S.  510)  provided  for  conveyance  with- 
out her  husband  by  a  married  woman  executrix,  administra- 
trix or  trustee — and  also  under  another  statute  (S.  513) 
where  she  has  purchased  in  foreclosure. 

Another  statute  (S.  582)  provided  for  sale  of  land  by  the 
Orphans'  Court  for  the  maintenance  of  infants. 

In  1902  the  statute  (S.  538)  provided  for  investments  in 
United  States  bonds. 
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In  1903  the  statute  (S.  589)  provided  that  curtesy  might 
be  barred  by  a  mortgage  given  by  the  wife  of  a  lunatic  un- 
der the  direction  of  the  chancellor. 

The  revised  Practice  Act  (S.  532)  provided  for  actions 
against  imknown  defendants  by  fictitious  names,  for  attach- 
ment against  non-resident  heirs  and  devisees,  for  execution 
in  the  name  of  a  substituted  administrator  on  a  judgment 
recovered  by  his  predecessor,  and  fo^*  an  execution  against 
lands  and  notice  as  directed  by  the  court. 

Another  statute  (S.  524)  provided  for  immediate  ap- 
praisement and  deferred  payment  of  collateral  inheritance 
tax  on  estates  limited  in  remainder. 

Another  statute  (S.  531)  made  special  provisions  for  the 
qualification  of  a  trust  company  becoming  executor,  admin- 
istrator, &c.,  without  bond. 

Another  statute  (S.  523)  provided  for  sale  of  land  by  the 
Orphans'  Court  for  debts  for  a  judgment  debt  filed  as  a  claim 
with  preferential  lien. 

Another  statute  (S.  525),  amended  in  1904  (S.  503),  pro- 
vided for  sale  of  land  by  the  Orphans'  Court  for  debts  by 
the  substituted  administrator  after  death  of  the  original  rep- 
resentative after  order  of  sale. 

Another  statute  (S.  526)  provided  for  the  mortgaging  of 
lands  by  order  of  the  chancellor,  for  the  maintenance  or  edu- 
cation of  infant  or  incapable  beneficiaries. 

Another  statute  (S.  530)  provided  that  a  trust  company 
might  after  the  death  of  a  depositor  pay  to  the  designated 
cestui  que  tnist  a  de]X)sit  made  in  trust  for  him  in  the  ab- 
sence of  notice  to  the  company  of  the  terms  of  the  trust. 

In  1904  the  statute  (S.  501)  provided  for  the  execution 
of  a  power  of  sale  or  trust  by  a  married  woman  as  executrix 
or  trustee  as  if  sole. 

In  1905  the  statute  (S.  565)  as  to  approval  of  accounts 
has  been  already  noted  as  amendatory  of  the  Revision  of 
1898. 

Another  statute  (S.  576)  provided  against  the  abatement 
of  an  action  on  niechanics'  lien  by  the  death  of  the  builder, 
mortgagee  or  owner. 

Another  statute  (S.  558)  provided  for  descent  to  the  heirs 
of  the  mother  of  an  illegitimate  child  and  preserved  the 
rights   of   curtesy,    dower   and   jointure    in   such   case — and 


Chronology  of  Statutes.  185 

another  (S.  577)  for  distribution  to  an  illegitimate  child 
from  either  parent  if  the  parents  subsequently  married  and 
recognized  the  child  and  left  no  legitimate  children. 

Another  statute  (S.  569)  provided  that  descent  to  collat- 
erals should  go  to  the  whole  blood  and  half  blood  equally,  ex- 
cluding all  who  were  not  of  the  blood  of  the  ancestor. 

Another  statute  (S.  560)  provided  for  payment  of  funds 
in  Chancery  to  a  foreign  court  or  its  appointed  trnstee. 

Another  statute  (S.  563)  provided  for  sale  in  Chancery  of 
lands  devised  to  educational  corporations. 

Another  statute  (S.  568)  provided  for  partition  in  the 
Ol'phans'  Court  by  means  of  exchange  of  lands  on  behalf  of 
an  infant  in  execution  of  a  previous  agreement. 

And  finally,  the  Orphans'  Court  repealers  (S.  564,  566) 
repealed  among  other  statutes  all  of  the  Orphans'  Court 
statutes  found  in  the  General  Statutes  of  1895  (R8-2353, 
E6-751). 


Table  of  Revisions  and  Compilations 


(With  Last  Citation  Added.) 


Rl.     PATERSON'S  REVISION — 1800, 


146  Abatement  of  Action 1795 

221  Abduction   1796 

140  Account,  Action   1794 

296  Attachment    1798 

221  Attainder    1796 

149  Costs   1795 

241  Death   (Presumption)    ...1797 

43  Descent    1780 

53  Devise  1784 

172  Distress   1795 

75  Distribution   1784 

343  Dower  1799 

345  Error 1799 

78  Estate  Tail 1786 

153  Executors    1795 

133  Frauds  1794 

346  Guardians  1799 

243  Heirs  and  Devisees 1797, 

435  Insolvent  Estates 1799 

254  Joint  Obligations 1797 

138  Learning  (Assocs.)  1794 

36  Legacies    1774 

352  Limitations 1799 

59  Orphans'  Court 1784, 

77  Orphans'  Court 1786 

339  Posthumous  Children 1799 

369  Sale  of  Land  for  Debts  .  .1799 

307  Slaves   1798 

435  Statutes  1799 

397  Surrogate   1799 

141  Trustee  (Lifant) 1794 

398  Warranty  of  Title 1799 

179  Waste    1795 

5  Wills   1713 

189  Wills  1795 

287  Wrongful  Alienation 1798 


22;  1895,  E8-L 

28;  1898,  S.  592. 
21;  1895,  E8-5. 
45;  1821,  E2-355. 
28;  1898,  S.  540. 
23;  1903,  S.  532,  §229. 
30;  1898,  E9. 
14;  Eep'd  1817,  S.  59. 
,15;  1820,  E2-60. 
25;  1821,  E2-199. 
19 ;  1895,  R8-1425,  §§18,  28. 


1821,  E2-397. 
1895,  E8-1390,  §20. 
Eep'd  1820,  S.  88. 
1821,  E2-174. 
1895,  E8-1602. 
1821,  E2-402. 
1895,  E8-1679. 
Eep'd  1820,  S.  79. 
1861,  E5-567. 
1821,  E2-154. 
1861,  E5-461. 
1821,  E2-410. 
Eep'd  1820,  S.  91. 
Eep'd  1820,  S.  91. 
1821,  E2-392. 
1821,  E2-430. 
1821.  E2-369. 
Eep'd  1820.  S.  96. 
Eep'd  1820,  S.  91. 
1895,  E8-3683. 
1821,  E2-458. 
1895,  E8-3748. 
1895.  E8-875. 
1821,  E2-223. 
1895,  E8-844. 
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R2.     RE^^SED  LAWS — 1821. 

(Statutes  and  Revisions  since  1800.) 

604  Aliens   1817.  S.  48 ;  Rep'd  1846.  R4-675. 

702  Chancery 1820,  S.  101;  1902.  S.  311,  §18. 

656  Constables    1819,  S.  98;  Rep'd  1846,  R4-675. 

524  Contract  of  Decedent 1804,  S.  57;  1861,  E5-574. 

608  Descent    1817,  S.  52 ;  Rep'd  1846,  R4-675. 

774  Descent    1820,  S.  88 ;  Rep'd  1846,  R4-675. 

597  Dower— in  partition 1816,  S.  60;  Rep'd  1846,  R4-675. 

677  Dower  1820,  S.  89 ;  Rep'd  1846,  R4-675. 

573  Executors   1815,  S.  90;  Rep'd  1846,  R4-675. 

696  Idiots  and  Lunatics 1820.  S.  102;  Rep'd  1846.  R4-675. 

766  Insolvent  Estates  1820,  S.  79;  Rep'd  1846,  R4-675. 

556  Joint  Tenants 1812,   S.  94;   1898.  S.  488. 

760  Judgment  Creditors 1820,  S.  78;  1895,  R8-1840. 

776  Orphans'  Court 1820,  S.  91;  Rep'd  1846,  R4-675. 

727  Prerogative  Court 1820,  S.  99;  Rep'd  1846,  R4-675. 

670  Sale  of  Land  for  Debts  .  ..1820,  S.  62;  Rep'd  1846,  R4-675. 
794  Sale  of  Land  for  Debts  .  ..1820,  S.  62;  Rep'd  1846,  R4-675. 

726  Statutes 1820.  S.  96 ;  Rep'd  1846,  R4-675. 

714  Surrogate 1820,  S.  556 ;  Rep'd  1846,  R4-675. 

605  Wills  1817,  S.  93 ;  Rep'd  1846,  R4-675. 

R3.      HARRISON'S  COMPILATIOX — 1833. 
(Statutes  since  1820.) 

176  Escheat 1828,  S.  67;  1895,  R8-1394. 

122  Orphans'  Court 1825,  S.  70;  Rep'd  1846,  R4-675. 

190  Orphans'  Court 1828,  S.  72;  Rep'd  1846,  R4-675. 

297  Prerogative  Court 1830,  S.  87;  Rep'd  1846,  R4-675. 

195  Probate  1828,  S.  85;  Rep'd  1846,  R4-675. 

51  Sale  of  Land  for  Debts  .  ..1823,  S.  68;  Rep'd  1846,  R4-675. 
130  Sale  of  Land  for  Debts  ..  1825.  S.  71 ;  Rep'd  1846.  R4-675. 
368  Sale  of  Land  for  Debts  ..  .1831,  S.  73;  Rep'd  1846.  R4-675. 

32  Surrogate   1822,  S.  80;  Rep'd  1846.  R4-675. 

41  Surrogate 1823,  S.  81 ;  Rep'd  1846,  R4-675. 

130  Surrogate 1825,  S.  83;  Rep'd  1846,  R4-675. 

42  Trustees    1823,  S.  84;  Rep'd  1846.  R4-675. 

19  Wills  1821,  S.  95;  Rep'd  1846,  R4-675. 

90  Wills   1824.  S.  82;  Rep'd  1846,  R4-675. 

122  Wills   1825,  S.  54;  Rep'd  1828,  S.  85. 

R4.     REnSED   STATUTES — 1846. 

952  Abatement    1846  Rev.;  1861.  R5-1. 

336  Administrator  1846  Rev. ;  1861,  R5-833. 

1  Aliens    1846  Rev. ;  1895.  R8-23. 

48  Attachment    1846  Rev. ;  1861,  R5-35. 

127  Benevolent  Assocs 1844,  S.  159;  Rep'd  1853,  S.  226. 

905  Chancery 1846  Rev. ;  1861,  R5-96. 

850  Constables    1846  Rev. ;  1895,  R8-846. 

136  Corporations 1846  Rev.;  1861,  R5-151. 
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337  Descent 1846  Rev.;  1895,  R8-1193. 

63  Distress    1846  Rev. ;  1861,  R5-217. 

71  Dower   1846  Rev. ;  1895,  R8-1275. 

550  Dower— infants'  lands  .  ...1845  Rev.;  1861,  R5-357. 

101  Dower— partition    1846  Rev.;  1861,  R5-600. 

959  Evidence    1846  Rev. ;  1861,  R5-923. 

979  Execution    1846  Rev.;  1861,  R5-267. 

350  Executors  1846  Rev. ;  1861,  R5-275. 

455  Fees  and  Costs 1846  Rev.;  1861,  R5-285. 

361  Foreign  Wills 1846  Rev. ;  1861.  R5-913. 

374  Guardians   1846  Rev. ;  1861,  R5-341. 

552  Idiots  and  Lunatics 1846  Rev.;  1861,  R5-475. 

346  Insolvent  Estates 1846  Rev.;  1861,  R5-385. 

393  Learning,  Assocs 1846  Rev.;  1861,  R5-457. 

92  Limitations    1846  Rev. ;  1861,  R5-465. 

205  Orphans'  Court 1846  Rev. ;  1861,  R5-574. 

203  Prerogative  Court  ....  .\.  1846  Rev.;  1861,  R5-697. 

153  Religious  Societies 1846  Rev.;  1861,  R5-721. 

660  Sale  of  Land  for  Debts  ..  .1846  Rev.;  1861,  R5-760. 

827  Surrogate  1846  Rev.;  1895,  R8-3267. 

363  Wills   1846  Rev. ;  1895,  R8-3756. 

N.   B. — The   above   Revisions   were   all   repealed    in   1874, 
R8-3194,  where  no  citation  later  than  1861  is  shown. 

R5.     NIXON'S  DIGEST — cd.   1861. 

(Statutes  from  Pani|ililet  Laws  since  1846.) 


R6.      REVISION   OF   IS 74 -'5 — ed.    1877. 

(Includes  Revisions  and  existing  statutes  not  revised.) 

1  Abatement  of  Actions 1874  Rev.;  1895,  R8-1. 

41  Attachment    1874  Rev.;  1895,  R8-97. 

79  Benevolent  Assocs 1875  Rev.;  1895,  R8-149. 

100  Cemetery  Assocs 1875  Rev.;  1895,  R8-348. 

103  Chancery  1875  Rev. ;  1895,  R8-372. 

174  Corporations    1875  Rev. ;  1895,  R8-904. 

214  Courts    1874  Rev. ;  1895,  R8-1020. 

224  Crimes   1874  Rev. ;  1895,  R8-1046. 

264  Criminal  Procedure 1874  Rev.;  1895,  R8-147. 

308  Distress   1874  Rev. ;  1895,  R8-1207. 

326  Ejectment    1874  Rev. ;  1895,  R8-1282. 

377  Evidence   1874  Rev. ;  1895,  R8-1396. 

395  Executors 1874  Rev. ;  1895.  R8-1425. 

388  Exemptions    1874  Rev. ;  1895,  R8-1414. 

444  Frauds  and  Perjuries  .  . .  .1874  Rev.;  1895,  R8-1602. 

464  Guardians   1874  Rev. ;  189.5,  R8-1615. 

506  Idiots  and  Lunatics 1875  Rev.;  1895,  R8-1696. 

481  Infants'  Lands 1874  Rev.;  1895,  R8-171L 

506  Insurance  Companies 1875  Rev.;  1895,  R8-1742. 

520  Joint  Creditors 1874  Rev.;  1895,  R8-1840. 

741   Joint  Obligations 1874  Rev.;  1895,  R8-2335. 

577  Learning  (Institutions)  ..1875  Rev.;  1895,  R8-1924. 
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680  Legacies   1874  Rev. 

593  Limitations 1874  Rev. 

636  Married  Women 1874  Rev. 

751  Orphans'  Court 1874  Rev. 

795  Partition   1874  Rev. 

846  Practice 1874  Rev. 

957  Religious  Societies 1875  Rev. 

1039  Sale  of  Land  for  Debts  ..  .1874  Rev. 

1120  Statute  Repealer 1874  Rev. 

1224  Trustees    1874  Rev. 


1895, 
1895, 
1895, 
1895, 
1895, 
1895, 
1895, 
1895, 
1895, 
1895, 


N.    B.— The   Orphans' 
1905,  S.  564. 


Court   Revision    was 


R8-1937. 
R8-1971. 
R8-2012. 
R8-2353. 
R8-2420. 
R8-2530. 
R8-2734. 
R8-2978. 
R8-3194. 
R8-3683. 

repealed 


R7.     REVISION  SUPPLEMENT — 1886. 

(Statutes  from  Pamphlet  Laws  since  1875.) 

R8.      GENERAL  STATUTES — 1895. 

(Revisions  of  1874  and  1875  and  later  statutes.) 


R9.      ORPHANS'  COURT  REVISION— 1898,  P.  L.  715. 


TABLE  OF  STATUTES. 


1.  1676,  Conces'ns  &  Agree'ts,  W.  Jersey,  Learn.  &  Spicer  403. 

2.  1681,  Proprietors'  Laws,  W.  Jersey,  Learn.  &  Spicer  430. 

3.  1682,  Proprietors'  Laws,  E.  Jersey,  Learn.  &  Spicer  236. 

4.  1683,  Fund'l  Constitution,  E.  Jersey,  Learn.  &  Spicer  162. 

5.  1698,  Proprietors'  Laws,  E.  Jersey,  Learn.  &  Spicer  371. 

6.  1702,  Lord  Cornbury's  Instr'ns,  Learn.  &  Spicer  371. 

7.  1713.  Col.  Laws,  Administration,  1  Nevill  30. 

8.  1730,  Col.  Laws,  Legacies,  1  Nevill  192.  Ext'd  S.  9 ;  rep'd  S.  12. 

9.  1737,  Col.  Laws,  Ac'n  for  Legacies,  1  Nevill  252.  Kep'd  S.  12. 

10.  1772,  Col.  L.  c.  567,  Aliens,  K2-35.     See  S.  48. 

11.  1713-4,  March  17,  Wills,  E8-850.    Eep'd  1898,  S.  146. 

12.  1774,  March  11,  Legacies,  Ac'n  for,  K4-358. 

Rep'd  1874,  E8-3194. 

13.  1776,  Constitution,  Art.  17. 

14.  1780,  P.  L.  81,  Descent,  Rl-43.   Eep'd  1817,  S.  52. 

15.  1784-97,  Devises  and  Est.  Tail,  E2-60.    §2  rep'd  1820,  S.  88. 

16.  1784,  P.  L.  135,  Oi-phans'  Court,  El-59. 

Eep'd  1820,   S.  91,  and  1898,   S.  146. 

17.  1786,  P.  L.  268,  Orphans'  Court,  El-77.   Eep'd  1820,  S.  91. 

18.  1786,  P.  L.  280,  Estates  Tail,  El-78. 

Amd'g  El-53;  rep'd  1820,  S.  88. 

19.  1784,  P.  L.  167,  Administration,  E4-345.  Eep'd  1874,  E8-3194. 

20.  1794,  P.  L.  942,  Frauds  and  Perjuries,  E4-499. 

Eep'd  1874,  E8-3194. 

21.  1794,  P.  L.  961,  Ac'n  of  Account,  E8-5. 

22.  1795,  P.  L.  982,  Abatement  of  Suits,  R2-163. 

Am'd  1833,  S.  100.  and  rep'd  1846,  E4-675. 

23.  1795,  P.  L.  987,  Costs,  E2-168.   Eep'd  1846,  E4-675. 

24.  1795,  P.  L.  998,  Ex'rs  and  Admrs.,  E2-174. 

Eep'd  1846,  E4-675. 

25.  1795,  P.  L.  1032.  Distress,  E2-199.   Eep'd  1846,  E4-675. 

26.  1795,  P.  L.,  Waste,  E8-3748. 

27.  1795,  P.  L.  6,  Wills,  E2-223.   Eep'd  1846,  E4-675. 

28.  1796,  P.  L.  92,  Attainder.   1898.  S.  540.  §153. 
1796,  P.  L.  92.  Abduction.    1898,  S.  592,  §116. 

29.  1797,  P.  L.  299,  Heirs  and  Devisees,  E8-1679. 

30.  1797,  P.  L.  196,  Presumption  of  Death,  E6-293,  §4. 

Am'd  1895,  S.  306. 

31.  1798.  P.  L.  364,  Slaves,  E2-369.   Eep'd  1846,  E4-675. 

32.  1799,  P.  L.  432,  Posthum's  Chin.,  E2-392.  Eep'd  1846,  E4-675. 
83.  1799,  P.  L.  483,  Sale  of  Ld.  for  Debts,  E2-430.    Eep'g  S.  16, 

§§11, 12;  rep'd  in  part  1839,  S.  156;  rep'd  1846,  E4-675. 
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34.  1799,  P.  L.  541,  Surrogates,  El-397. 

Eep'g  S.  41  and  S.  42 ;  rep'd  1820,  S.  91. 

35.  1799,  P.  L.  607,  Insolvent  Estates,  Rl-435.    Rep'd  1820,  S.  79. 

36.  1799,  P.  L.  608,  Statutes,  Rl-435. 

Rep'd  and  re-enacted  1820,  S.  96. 

37.  1799,  P.  L.  439,  Dower,  R2-397.   Rep'd  1846,  R4-675. 

38.  1799,  P.  L.  442,  Writ  of  Error,  R2-400.   Rep'd  1846,  R4-675. 

39.  1799,  P.  L.  445,  Test'y  Guard'ns,  R2-402.   Rep'd  1846,  E4-675. 

40.  1799,  P.  L.  456,  Limitation  of  Ac'ns,  R2-410. 

Rep'd  1846,  R4-675. 

41.  1796,  P.  L.  82,  Surrogate. 

Rep'd  1797,  S.  42,  as  to  §1,  and  1799,  Rl-397,  in  part. 

42.  1797,  P.  L.  196,  Surrogate. 

Rep'g  S.  41,  §1,  and  rep'd  1799,  Rl-397. 

43.  1790.  P.  L.  680,  Orphans'  Court. 

44.  1794,  P.  L.  883,  Aliens.   Re-enacted  1817,  S.  48. 
44a.  1799,  P.  L.  656,  Aliens.   Re-enacted  1817,  S.  48. 

45.  1798,  P.  L.  331,  Attachment.  R2-355.   Rep'd  1846,  R4-675. 

46.  1789,  P.  L.  538,  Mtg.  to  Aliens,  R8-23,  §§4,  5. 

47.  1814,  P.  L.  73,  Aliens.    See  S.  48. 

48.  1817,  P.  L.  4,  Aliens,  R2-604.   Rep'd  1846,  R4-675. 

49.  1840,  P.  L.  37,  Evidence,  R8-1396,  §37.  Rep'd  1900,  S.  198. 

50.  1816,  P.  L.  7,  Descent.   Rep'd  1817,  S.  52. 

51.  1816,  P.  L.  26,  Descent.   Rep'd  1817,  S.  52. 

52.  1817,  P.  L.  8,  Descent,  R2-608. 

Rep'g  S.  14,  S.  16,  §14,  S.  50  and  S.  51 ;  rep'd  1846,  R4-675. 

53.  1799,  P.  L.  542,  War'nty  of  Title,  R2-458.  Rep'd  1846,  R4-675. 

54.  1825,  P.  L.  108,  Fgn.  Wills  and  Adm'ns.  R3-122. 

Rep'd  1828,  S.  85 ;  R3-195. 

55.  1799,  P.  L.  572.  Religious  Socs.,  R2-475.   Rep'd  1846,  R4-675. 

56.  1800,  P.  L.  7,  Sale  of  Land.   Rep'd  1820,  S.  62. 

57.  1804,  P.  L.  380,  Contr.  of  Decedent  for  Sale  of  Land,  R4-638. 

Rep'd  1874,  R8-3194. 

58.  1804,  P.  L.  402,  Sale  of  Land.   Rep'd  1820,  S.  62. 

59.  1816,  P.  L.  8,  Sale  of  Land.   Rep'd  1820,  S.  62. 

60.  1816,  P.  L.  11,  Partition— Dower,  R2-597.   Rep'd  1846,  R4-675. 

61.  1819,  P.  L.  20,  Orph.  Ct.  Fees  and  Costs.     Rep'd  1820,  S.  91. 

62.  1820,  P.  L.  47,  Sale  of  Land,  R2-670. 

Rep'g  S.  56,  S.  58,  S.  59;  rep'd  1846,  R4-675. 

63.  1803,  P.  L.  226,  Probate  and  Adm'n. 

Rep'd  and  re-enacted  1820,  S.  91. 

64.  1820,  P.  L.  205,  Sale  of  Ld.  for  Debts,  R2-794. 

Rep'd  1846,  R4-675. 

65.  1812,  P.  L.  26,  Executors.    Rep'd  and  re-enacted  1820,  S.  91. 

66.  1798,  P.  L.  313,  Wrongful  Alienation,  R8-844.  * 

67.  1828,  P.  L.  158,  Escheats,  R6-375. 

Am'd  1859,  S.  147;  1886,  S.  160. 

68.  1823,  P.  L.  61,  Sale  of  Ld.  for  Debts,  R3-51. 

Rep'd  1846,  R4-675. 

69.  1825.  P.  L.  .'^9,  Exam'n  of  Witnesses,  R3-106. 

Rep'd  1846,  R4-675. 

70.  1825.  P.  L.  100,  Orphans'  Court,  R3-122.   Rep'd  1846,  R4-675. 
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71.  1825,  P.  L. 


1828, 

P. 

L. 

1831, 

P. 

L. 

1794, 

P. 

L. 

1797, 

P. 

L. 

1794. 

P. 

L. 

1841, 

P. 

L. 

1820, 

P. 

L. 

1820, 

P. 

L. 

1822, 

P. 

L. 

1823, 

P. 

L. 

1824, 

P. 

L. 

1825, 

P. 

L. 

1823, 

P. 

L. 

1828, 

P. 

L. 

1829, 

P. 

L. 

1830, 

P. 

L. 

1820, 

P. 

L. 

1820, 

P. 

L. 

1815, 

P. 

L. 

1820, 

P. 

L. 

1866, 

P. 

L. 

1817, 

P. 

L. 

1812, 

P. 

L. 

1821, 

P. 

L. 

1820, 

P. 

L. 

1819, 

P. 

L. 

1819, 

P. 

L. 

1820, 

P. 

L. 

1833, 

P. 

L. 

1820, 

P. 

L. 

1820, 

P. 

L. 

1817, 

P. 

L. 

1815, 

P. 

L. 

1806, 

P. 

L. 

1808, 

P. 

L. 

1885, 

P. 

L. 

1899, 

P. 

L. 

1893, 

P. 

L. 

121,  Sale  of  Land  for  Debts,  113-130. 

Eep'd  1846,  E4-675. 
192,  Orphans'  Court,  113-190.  Rep'd  1846,  R4-675. 
26,  Sale  of  Land  for  Debts,  R3-368. 

Rep'd  1846,  R4-675. 
963,  Infant  Trustees,  E4-645.  Rep'd  1874,  R8-3194. 
241,  Joint  Obligations,  R4-802. 

Rep'd  1874,  R8-3194. 
950,  Learning,  R2-154.  Rep'd  1846,  R4-675. 
82,  Partition  in  O.  Ct.  (Confirming  Deeds). 
157,  Judgments,  R4-993,  §6.   Rep'd  1874,  R8-3194. 
169,  Insolvent  Estates,  R2-766. 

Rep'g  S.  35  and  S.  80 ;  rep'd  1846,  R4-675. 
29,  Surrogate's  App't,  R3-32.  Rep'd  1846,  R4-675. 
57,  Surrogate's  App't,  R3-41.  Rep'd  1846,  R4-675. 
174,  Wills,  R3-90.   Rep'd  1846,  R4-675. 

122,  Sur'gt's  Removal,  R3-130.  Rep'd  1846,  R4-675. 

53,  Trustees,  R3-42.   Rep'd  1846,  R4-675. 

204,  Prob.  of  Wills,  R3-195.    Am'd  1838,  S.  142 ; 
Rep'g  S.  54;  rep'd  1846,  R4-675. 
109,  Attainder.   Re-enacting  S.  28,  §75 ; 

Re-enacted  1898,  S.  540,  §153. 

54,  Prerog.  Ct.,  R3-297.   Rep'd  1846,  R4-675. 
178,  Descent,  R2-774. 

Rep'g  S.  16,  §2,  and  S.  18;  rep'd  1846,  R4-675. 
71,  Dower,  R2-677.  Rep'd  1846,  R4-675. 
10,  Executors,  R2-573.  Rep'd  1846,  R4-675. 
180,  Orphans'  Court,  R2-776. 

Rep'g  S.  9,  S.  11,  S.  55;  rep'd  1846,  R4-675. 
1015,  Mechanics'  Liens. 

Am'd  1874,  R6-667 ;  rep'd  1898,  S.  138. 

5,  Wills,  R2-605.  Rep'd  1846,  R4-675. 
22,  Joint  Tenants. 

Rep'd  1898,  S.  146;  re-enacted  1898,  S.  488. 

6,  Wills,  R3-19.   Rep'd  1846,  R4-675. 

126,  Statutes,  R2-726. 

Rep'g  and  re-enacting  S.  36 ;  rep'd  1846,  R4-675. 
31,  Insolvent  Estates.   Rep'd  1820,  S.  79. 
16,  Constables,  R2-656.   Rep'd  1846,  R4-675. 

127,  Prerogative  Ct.,  R2-727.   Rep'd  1846,  R4-675. 
88,  Abatement  of  Ac'ns,  R8-1.     Rep'l  1846,  R4-675. 

99,  Chancery,  R2-702.   Rep'd  1846.  R4-675. 

91,  Idiots  &  Lunatics,  R2-696.  Rep'd  1846,  R4-675. 
22,  Fees. 

14,  Prerogative  Ct.,  R2-574.   Rep'd  1846,  R4-675. 
716,  Aliens. 

100,  Prerogative  Court.   Rep'd  1820,  S.  99. 
270,  Safe  Deposit  Cos.,  R7-889. 

Am'd  1894,  S.  250;  rep'd  1899,  S.  108. 
474,  Statute  Repealer.   Rep'g  S.  246,  107. 
269,  Bond  Companies,  R8-3249,  §§51-54. 

Rep'd  1903,  S.  110. 
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110.  1903,  P.  L.  500,  Statute  Eepealer.    Eep'g  R6-506,  S.  109,  113, 

114,  115,  116.  117,  118,  244,  248. 

111.  1894,  P.  L.  346,  Fgn.  Corporation. 

Am'd  1895,  S.  112 ;  rep'd  1896,  S.  467. 

112.  1895,  P.  L.  293,  Fgn.  Corporation. 

Amd'g  S.  Ill;  rep'd  1896,  S.  467. 

113.  1885,  P.  L.  254,  Insurance  Cos. 

Amd'g  R6-506 ;  rep'd  1903,  S.  110. 

114.  1886,  P.  L.  145,  Insurance  Cos. 

Amd'g  R6-506;  rep'd  1903,  S.  110. 

115.  1889,  P.  L.  174,  Insurance  Cos. 

Amd'g  R6-506 ;  rep'd  1903,  S.  110. 

116.  1894,  P.  L.  157,  Insurance  Cos. 

Am'd  S.  117;  rep'd  1903,  S.  110. 

117.  1894,  P.  L.  315,  Insurance  Cos. 

Amd'g  S.  116;  rep'd  1903,  S.  110. 

118.  1898,  P.  L.  435,  Insurance  Cos. 

Amd'g  R6-506 ;  rep'd  1903,  S.  110. 

119.  1902,  P.  L.  407,  Insurance  Cos. 

Rev.  am'd  1903,  S.  120,  121,  122 ;  1904,  S.  123. 

120.  1903,  P.  L.  71,  Insurance  Cos.   Amd'g  S.  119. 

121.  1903,  P.  L.  447,  Insurance  Cos.   Amd'g  S.  119. 

122.  1903,  P.  L.  506,  Insurance  Cos.   Amd'g  S.  119.  j 

123.  1904,  P.  L.  172,  Insurance  Cos.   Amd'g  S.  119. 

124.  1878,  P.  L.  209,  Cemetery  Assns.,  R8-348,  §14. 

125.  1872,  P.  L.  101,  Religious  Socs.   Am'd  1875,  R6-957,  §8. 

126.  1857,  P.  L.  488,  Sale  of  Future  Ests.,  R8-2978,  §§46-53. 

127.  1860.  P.  L.  285,  Bridges,  R8-304,  §9. 

128.  1837,  P.  L.  452,  Heirs  of  Leake. 

129.  1743,  Allins  129,  Exec'n  against  Land.    Rep'd  1799,  S.  33. 

130.  1835,  P.  L.  67,  Descent  from  Aliens.   Rep'd  1846,  R4-675. 

131.  1838,  P.  L.  85,  Descent,  R6-296. 

Rep'g  S.  52.  §§5-7;  rep'd  1846,  R4-675. 

132.  1865,  P.  L.  832,  Plene  Administravit. 

Rev'd  (1874)  R6-377,  §18;  (1900)  S.  519,  §17. 

133.  1847,  P.  L.  143,  Fgn.  Guardians.    Rep'd  1874,  R8-3194. 

134.  1868,  P.  L.  122,  Fgn.  Guardians.    Rep'd  1874,  R8-3194. 

135.  1878,  P.  L.  326,  Fgn.  Guardians,  R8-1615,  §§9,  10. 

136.  1871,  P.  L.  10,  Fgn.  Guardians.    Rev'd  1874,  R6-464,  §§6,  7. 

137.  1886,  P.  L.  3.54,  Fgn.  Trustees,  R8-3683,  §12. 

138.  1898,  P.  L.  538,  Mechanics'  Lien.    Rev'g  R8-2063. 

139.  1849,  P.  L.  300,  Coi-porations.    Rep'd  1874,  R8-3194. 

140.  1903,  P.  L.  41,  Fgn.  Corporations.   Amd'g  S.  533. 

141.  1843,  P.  L.  84.  Orphans'  Court.    Rep'd  1846,  R4-675. 

142.  1838,  P.  L.  218.  Foreign  Wills. 

Amd'g  S.85;  rep'd  1843,  S.  143. 

143.  1843,  P.  L.  75,  Foreign  Wills.   Rep'g  S.  142. 

144.  1844,  Constitution. 

145.  1851,  P.  L.  282,  Expectant  Estates. 

Rep'd  1898,  S.  146— see  S.  488. 

146.  1898,  P.  L.  711,  Statute  Repealer — Conveyances. 

Rep'g  R8-850,  S.  145. 

147.  1859,  P.  L.  380,  Escheat.  Rep'g  part  of  S.  67. 
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148.  1871,  P.  L.  107,  Sale  of  Lands,  Am'd  R6-1039,  §23. 

149.  1873,  P.  L.  168,  Foreig-n  Wills.   Rep'g  S.  393. 

150.  1873.  P.  L.  163,  Trust  Estate.   Rev'd  1874,  R6-1039,  §26. 
161.  1838,  P.  L.  225,  Dower.   Rep'd  1846,  R4-675. 

152.  1845,  P.  L,  99,  Dower,  R4-550.    Rep'd  1874.  R8-3194. 

153.  1839,  P.  L.  32,  Executors.   Rep'd  1846,  R4-675. 

154.  1844,  P.  L.  211,  Executors.    Rep'd  1846,  R4-675. 

155.  1838,  P.  L.  255,  Revoc'n  of  Letters.     Rep'd  1846,  R4-675. 

156.  1838,  P.  L.  20,  Sale  of  Lands. 

Rep'g  in  part  S.  33 ;  rep'd  1846,  R4-675. 

157.  1838,  P.  L.  160,  Administration. 

Am'd  1845,  S.  158;  rep'd  1846,  R4-675. 

158.  1845,  P.  L.  166,  Administration. 

Amd'g  S.  157;  rep'd  1846,  R4-675. 

159.  1844,  P.  L.  197,  Benev.  Assns.   Rep'd  1853,  S.  226. 

160.  1886.  P.  L.  394,  Escheat,  R8-1394,  §6.   Amd'g  S.  67. 

161.  1840,  P.  L.  55,  Orphans'  Court.   Rep'd  1846,  R4-675. 

162.  1873,  P.  L.  108,  Married  Women.    Rev'd  1874,  R6-2012,  §8. 

163.  1874,  P.  L.  15,  Married  Women,  R8-2012,  §28. 

164.  1876,  P.  L.  323,  Religious  Socs.,  R8-2734,  §§1-59. 

165.  1888,  P.  L.  154,  Religious  Socs.    Rep'g  S.166. 

166.  1877,  P.  L.  72,  Religious  Socs.   Rep'd  1888,  S.  165. 

167.  1876,  P.  L.  76,  Religious  Socs. 

Amd'g  R6-957,  §31 ;  rep'd  1901,  S.  506. 

168.  1877,  P.  L.  159,  Hospitals  and  Asyl's.  '  Rep'd  1899,  S.  541. 

169.  1879.  P.  L.  25,  Exemptions.  R8-1414,  §35.   Amd'g  S.  256. 

170.  1880,  P.  L.  82,  Married  Women,  R8-26l2,  §32.    See  S.  587. 

171.  1880,  P.  L.  274,  Spendthrift  Trusts,  R8-14i4,  §43. 

172.  1904,  P.  L.  249,  Statute  Repealer— Practice.   Rep'g  S.  173. 

173.  1881,  P.  L.  174,  Execution. 

Am'd  1889,  S.  327;  rep'd  1904.  S.  172. 

174.  1882,  P.  L.  31,  Socs.  for  Promotion  of  Learning, 

R8-1924,  §§24-28. 

175.  1873,  P.  L.  76.  Corporations.    Rep'd  1896,  S.  467,  §118. 

176.  1882,  P.  L.  137,  Corporations.   Rep'd  1896.  S.  467,' §118. 

177.  1883,  P.  L.  220,  Corporations.   Rep'd  1896,  S.  467,  §118. 

178.  1887,  P.  L.  157.  Corporations.   Rep'd  1896,  S.  467,  §118. 

179.  1841.  P.  L.  48.  Lim'ns.  Statute  of.   Rep'd  1846,  R4-675. 

180.  1845,  P.  L.  92,  Aliens.  R2-604. 

Supp.  to  S.  48 ;  rep'd  1846,  R4-675. 

181.  1886,  P.  L.  207,  Safe  Dep.  and  Tr.  Cos.     Am'd  1888,  S.  262. 

182.  1886,  P.  L.  219,  Dower,  R8-1615,  §12. 

183.  1886.  P.  L.  326.  Dower,  R8-1615.  §16. 

184.  1886,  P.  L.  149,  Tax  Sale.   Am'd  1891,  S.  583 ;  1892,  S.  584. 

185.  1886,  P.  L.  61.  Distribution.  R8-3683,  §§9-11. 

186.  1887.  P.  L.  194.  Religious  Socs.,  R8-2734,  §§89-95. 

187.  1890.  P.  L.  14,  Abatement,  R8-1,  §13. 

188.  1892.  P.  L.  206,  Collateral  Inher.  Tax. 

Rev'd  1893.  S.  189 ;  rep'd  1894.  S.  542. 

189.  1893,  P.  L.  367,  Collateral  Inher.  Tax. 

Rev'g  S.  188;  rep'd  1894,  S.  543. 

190.  1888,  P.  L.  64,  Orphans'  Court.   Rep'd  1901.  S.  199. 

191.  1883,  P.  L.  56,  Orphans'  Court.     Rep'd  1901,  S.  199. 
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P.  L.  133,  Orphans'  Court.   Eep'd  1901,  S.  199. 
P.  L.  46,  Benevolent  Assns.,  E8-149,  §37. 

Eep'd  1899,  S.  541. 
P.  L.  329,  Orphans'  Court.   Eep'd  1896,  S.  195. 
P.  L.  235,  Statute  Eepealer.   Eep'g  S.  194. 
P.  L.  436,  Statute  Eepealer,  Taxes.   Eep'g  S.  310. 
P.  L.  668,  Statute  Eepealer,  Partition. 

Eep'g  E6-795,  S.  268,  269,  270,  271,  272. 
P.  L.  382,  Statute  Eepealer.   Eep'g  S.  309,  290,  E6-377. 
P.  L.  19.  Statute  Eepealer. 

Eep'g  S.  190,  191,  192,  212,  339,  307,  E4-203. 
P.  L.  268,  Statute  Eepealer. 

Eep'g  S.  312,  313,  314,  412,  413,  581,  E6-103. 
Priv.  L.  126,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  148,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  280,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  430,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  170,  Mechanics'  Liens.  Eep'd  1853,  S.  211. 
P.  L.  94,  Lisolvent  Estates.   Eep'd  1874,  E8-3194. 
P.  L.  24,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  75,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  221,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  187,  Mechanics'  Liens.   Eep'd  1853,  S.  211. 
P.  L.  437,  Mechanics'  Liens.   Eep'g  E4-742  and 

S.  201-205,  207-210  inch ;  rep'd  1874,  E8-3195. 
P.  L.  17,  Courts,  E6-751,  §1.   Eep'd  1901,  S.  199. 
P.  L.  280,  Wills.  Eep'd  1851,  S.  214. 
P.  L.  218,  Wills.  Eep'g  S.  213. 
P.  L.  403,  After-acquired  Land,  E8-3756,  §28. 

Amd'g  S.  214. 
P.  L.  1.54,  Action  for  Legacy.   Eep'd  1874.  E8-3194. 
P.  L.  201,  Widow's  Property,  E8-1425,  §30. 
P.  L.  384,  Sale  of  Lands.   Eep'd  1874,  E8-3194. 
P.  L.  340.  Survival  of  Actions.   Eep'd  1874,  E8-3194. 
P.  L.  496,  Limitations,  Stat.  of.   Eep'd  1874,  E8-3194. 
P.  L.  34,  Sale  of  Land.  Eep'd  1874,  E8-3194. 
P.  L.  281,  Abatement  of  Actions. 

Am'd  1852,  S.  223,  and  rev'd  1855,  S.  224. 
P.  L.  430,  Abatement  of  Actions. 

Amd'g  S.  222 ;  rev'd  1855,  S.  224. 
P.  L.  288,  Abatement  of  Actions.   Eep'd  1874.  E8-3194. 
P.  L.  254,  Cemetery  Assns.   Eep'd  1874,  ES-3194. 
P.  L.  355,  Benevolent  Assns.   Eep'g  S.  159,  and 

Eep'd  1874,  E8-3194;  rep'd  1899.  -189. 
P.  L  399,  Cemeterv  Assns. 

Amd'g  S.  225,  §4;  rep'd  1874,  E8-3194. 
P.  L.  151,  Death.  Action  for,  E8-1185.  §§10-12. 
P.  L.  43,  Death,  Presum'n  of,  E6-293,  §5. 

Am'd  1891.  S.  337. 
P.  L.  34,  Married  Women,  E8-2012,  §§29,  30. 

Eep'd  in  part  1871,  S.  332. 
P.  L.  407,  Married  Women,  E5-503,  §§1-4. 

Eep'd  1874,  E8-3194. 
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232.  1855,  P.  L.  49,  Partition,  E5-600,  §29.   Eep'd  1874,  E8-3194. 

233.  1852.  P.  L.  222,  Homestead  Exem'n,  E8-2978,  §§63-69. 

234.  1860,  P.  L.  359,  Trustees.   Eep'd  1874,  E8-3194. 

235.  1854,  P.  L.  296,  Taxes.   Eep'd  1866,  S.  310. 

236.  1853.  P.  L.  237,  Hab'l  Drunkards,  E8-1696,  §51. 

237.  1859,  P.  L.  489,  Evidence.   Eep'd  1874.  E8-3194. 

238.  1860,  P.  L.  430,  Legacy,  E8-1937,  §15. 

239.  1859,  P.  L.  542,  Sale  of  Lands,  E8-2734,  §§111-118. 

240.  1893,  P.  L.  249,  Evidence,  E8-1396,  §67.   Eep'd  1900,  S.  198. 

241.  1898,  P.  L.  930,  Stat.  Eepealer.   Eep'g  S.  242. 

242.  1894,  P.  L.  173.  Oi-phans'  Court,  E8-1020,  §§115-119. 

Eep'd  1898,  S.  241. 

243.  1894,  P.  L.  222,  Suretv,  ES-3248,  §1. 

244.  1894,  P.  L.  287,  Surety  Company,  E8-3249,  §57. 

Eep'd  1903,  S.  110, 

245.  1894,  P.  L.  243,  Bonds,  E8-3249,  §55. 

246.  1884,  P.  L.  131,  Trust  Company,  E8-3249,  §§1-4. 

Eep'd  1899,  S.  108. 

247.  1894,  P.  L.  193,  Suretv,  E8-3249,  §19. 

248.  1895.  P.  L.  350,  Suretv  Company,  E8-3249,  §§60-65. 

Eep'd  1903,  S.  110. 

249.  1895,  P.  L.  445.  Trust  Companv,  E8-3249,  §21. 

250.  1894,  P.  L.  150,  Surety  Companv,  E8-3249,  §16.  Amd'g  S.  107. 

251.  1852,  P.  L.  476,  Sale  of  Lands.   Eep'd  1874,  E8-3194. 

252.  1890,  P.  L.  333.  Charitable  Bequests,  E8-2734.  §168. 

253.  1852,  P.  L.  36,  Exemption. 

Constr'g  S.  256 ;  rep'd  1874,  E8-3194. 

254.  1883.  P.  L.  168,  Eeligious  Socs.,  E8-2734,  §§150-154. 

255.  1872,  P.  L.  855,  Eeligious  Socs.,  E8-2734,  §§120-124. 

256.  1851.  P.  L.  278,  Exemption. 

Constr'd  253;  rep'd  1874.  E8-3194;  am'd  1879.  S.  169. 

257.  1849,  P.  L.  165.  Orphans'  Court.   Eep'd  1874,  E8-3194. 

258.  1880,  P.  L.  26,  Eeligious  Socs.,  E8-2734,  §§68-73. 

259.  1853,  P.  L.  243,  Heirs  and  Devisees,  E6-476,  §§5,  6. 

Am'd  1894.  S.  360. 

260.  1861,  P.  L.  48.  Curtesv.   Eep'd  1874,  E8-3194. 

261.  1887,  P.  L.  262,  Trust  Company,  E8-3249,  §11. 

262.  1888.  P.  L.  164,  Trust  Company,  E8-3249,  §§13-15. 

Amd'g  S.  181. 

263.  1903,  P.  L.  394,  Taxes. 

264.  1894.  P.  L.  137,  Sale  of  Lands,  E8-2978,  §§43,  44. 

265.  1894,  P.  L.  314,  Dower,  E8-2978,  §45. 

266.  1894,  P.  L.  369,  Sale  of  Lands.  E8-2978,  §73. 

267.  1889.  P.  L.  57,  Sale  of  Lands,  E8-2978.  §71. 

268.  1888,  P.  L.  81.  Partition.   Eep'd  1898.  S.  197. 

269.  1888,  P.  L.  298.  Partition.  Eep'd  1898,  S.  197. 
-270.  1871.  P.  L.  8,  Partition.   Eep'd  1898.  S.  197. 

271.  1891.  P.  L.  423,  Partition.   Eep'd  1898.  S.  197. 

272.  1893.  P.  L.  245,  Partition.   Eep'd  1898,  S.  197. 

273.  1898.  P.  L.  644,  Partition.  Eev. 

274.  1873,  P.  L.  161,  Mortgages,  E6-701,  §§6-8.   Am'd  1891.  S.  276. 

275.  1892,  P.  L.  192,  Mortgages,  E8-2101.  §§67-69. 

276.  1891,  P.  L.  107,  Mortgages,  E8-2101.  §40.    Amd'g  S.  274. 
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277.  1878,  P.  L.  143,  Monument  Assns.   R«p'd  1899,  S.  541. 

278.  1879,  P.  L.  262,  Libraries  and  Lyceums.     Am'd  1886,  S.  279. 

279.  1886,  P.  L.  (S'l,  Libraries  and  Lyceums,  E8-1944,  §§26,  27. 

Amd'g  S.  278. 

280.  1894,  P.  L.  398,  Legacies,  R8-1937,  §§12-14.  Amd'g  S.  281. 

281.  1893,  P.  L.  63.  Legacies.  Amd'g  E6-580,  §8 ;  am'd  1894,  S.  280. 

282.  1893,  P.  L.  338,  Lists,  of  Learning,  R8-1924,  §39. 

283.  1894,  P.  L.  24,  Idiots  and  Lunatics,  R8-1696,  §38. 

284.  1889,  P.  L.  148,  Dower  and  Curtesy,  R8-1696,  §§32,  33. 

285.  1897,  P.  L.  141,  Idiots  and  Lunatics. 

286.  1898,  P.  L  537,  Executor  of  Executor.   Rep'g  S.  401. 

287.  1890,  P.  L.  249,  Power  of  Sale.  Confirming  Deeds. 

288.  1871,  P.  L.  43,  Evidence.   Eep'd  1874,  R8-3194. 

289.  1889,  P.  L.  151,  Power  of  Sale,  Confirming  Deeds. 

290.  1880,  P.  L.  52,  Evidence.   Rep'd  1900,  S.  198. 

291.  1873,  P.  L.  147,  Religious  Socs.  Rep'd  1874,  R8-3194. 

292.  1853,  P.  L.  283,  Decedent's  Contract.    Rep'd  1874,  R8-3194. 

293.  1854,  P.  L  245,  Orphans'  Court.   Rep'd  1874,  R8-3194. 

294.  1855,  P.  L.  342,  Orphans'  Court.   Rep'd  1874,  R8-3194. 

295.  1856,  P.  L.  64,  Exem'n  to  Family.   Rep'd  1874,  R8-3194. 

296.  1856,  P.  L.  153,  Orphans'  Court.   Rep'd  1874,  R8-3194. 

297.  1864.  P.  L.  57,  Rclisious  Socs.   Rep'd  1874,  R8-3194. 

298.  1859,  P.  L.  74,  Discharge  of  Sureties.   Rep'd  1874,  R8-3194. 

299.  1859,  P.  L.  87,  App't  of  Guardian.   Rep'd  1874,  R8-3194. 

300.  1859,  P.  L.  207,  Sale  of  Lands.  Rep'd  1874,  R8-3194. 

301.  1878,  P.  L.  193,  Dower.   R8-1275,  §§28,  29. 

302.  1878,  P.  L.  217,  Dower,  R8-1275,  §26. 

303.  1889,  P.  L.  28,  Death,  Presum'n  of,  R8-1185,  §§5-7. 

304.  1873,  P.  L.  139,  Death,  Presum'n  of,  R6-293,  §6. 

Am'd  1883,  S.  305. 

305.  1883,  P.  L.  55,  Death,  Presum'n  of,  R8-1185,  §4.  Amd'g  S.  304. 

306.  1895,  P.  L.  751,  Death,  Presum'n  of,  R8-1185,  §9.  Amd'g  S.  30. 

307.  1891,  P.  L.  511,  Probate  Fees,  R8-1020,  §§79,  80. 

Rep'd  1901,  S.  199. 

308.  1863,  P.  L  482,  Partition.   Rep'd  1874,  R8-3194. 

309.  1866,  P.  L.  709,  Evidence,  R8-1396,  §4.     Rep'd  1900,  S.  198. 

310.  1866,  P.  L.  1078,  Taxes,  R8-3275,  §§61-92. 

Rep'g  S.  235 ;  rep'd  1903,  S.  196. 

311.  1902,  P.  L.  510,  Parties.   Chy.  Revision. 

312.  1893,  P.  L.  256,  Parties.   Rep'd  1902.  S.  200. 

313.  1881,  P.  L.  220,  Parties.   Am'd  1891,  S.  314 ;  rep'd  1902,  S.  200. 

314.  1891,  P.  L.  96,  Parties.   Amd'g  S.  313 ;  rep'd  1902,  S.  200. 

315.  1889,  P.  L.  418,  Cemetery  Assns.,  R8-348,  §40. 

Amd'g  R6-100,  §4. 

316.  1883,  P.  L  123,  Cemeterv  Assns.,  R7-73,  §2. 

Amd'g  R6-100.  §4,  and  am'd  1889,  S.  315. 

317.  1885,  P.  L.  44,  Benevolent  Assns.    Rep'd  1899,  S.  541. 

318.  1889.  P.  L.  Ill,  Benevolent  Assns.  Rep'd  1899,  S.  541. 

319.  1883,  P.  L.  18,  Abatement,  R8-1,  §12. 

320.  1892,  P.  L.  443,  Trustees,  R8-3683,  §8.    Amd'g  S.  322. 

321.  1879,  P.  L.  203,  Joint  Tenants,  R8-3683,  §7.    Amd'g  S.  323. 

322.  1867,  P.  L.  166,  Trustees. 

Eev'd  R6-1224,  §4;  am'd  1892,  S.  320. 


Table  of  Statutes.  199 

323.  1868,  P.  L.  563,  Joint  Tenants. 

Eev'd  E6-1224,  §1;  am'd  1879,  S.  321. 

324.  1876,  P.  L.  69,  Dower  and  Curtesy.  R8-2978,  §§29-32. 

325.  1874,  P.  L.  13,  Sale  of  Lands,  R8-2978,  §26. 

326.  1869,  P.  L.  1445,  Sale  of  Lands.   Rep'd  1874,  E8-3194. 

327.  1889,  P.  L.  423,  Execution.  R8-2530.  §339.   Amd'g  S.  173. 

328.  1875,  P.  L.  52,  Married  Women,  R8-2012,  §§16,  17. 

Am'd  1876.  S.  329. 

329.  1876,  P.  L.  18.  Married  Women,  E8-2012,  §19.   Amd'g  S.  328. 

330.  1860,  P.  L.  243,  Exemp'ns  to  Family.   Eep'd  1874,  E8-3194. 

331.  1861,  P.  L.  442,  Commissions  of  Exrs. 

Eep'g  S.  294,  §9 ;  am'd  1862,  S.  335. 

332.  1871,  P.  L.  25,  Married  Women.   Eep'g  in  part  S.  230. 

333.  1861,  P.  L.  20,  Oi-phans'  Court.    Eep'd  1874,  E8-3194. 

334.  1862,  P.  L.  19,  Sale  of  Lands.   Eep'd  1874,  E8-3194. 

335.  1862,  P.  L.  41,  Comns.  of  Exrs.,  &c.   Eep'd  1874,  E8-3194. 

336.  1862,  P.  L.  57,  Oiijh.  Ct.  Procedure.  Eep'd  1874,  E8-3194. 

337.  1891,  P.  L.  313,  Death,  Presump'n  of,  E8-1185,  §8 

Amd'g  S.  229. 

338.  1863,  P.  L.  461,  Oaths  and  Affidavits.   Eep'd  1874,  E8-3194. 

339.  1869,  P.  L.  84,  Appeal.  Eep'd  1901,  S.  199. 

340.  1877,  P.  L.  69,  Eeligious  Socs.,  E8-2734,  §§132-138. 

341.  1865,  P.  L.  463,  Distribution.   Eep'd  1874,  E8-3194. 

342.  1865,  P.  L.  737,  Investments. 

Eep'd  1874,  E8-3194,  and  1905,  S.  566. 

343.  1868,  P.  L.  1190.  Administrator  C.  T.  A.   Eep'd  1874,  E8-3194. 

344.  1864,  P.  L.  672,  Distribution.   Eep'd  as  to  §1  in  1865, 

S.  345 ;  as  to  §2  in  1874,  E8-3194. 

345.  1865,  P.  L.  909,  Distribution,  E8-2420,  §34. 

Amd'g  S.  344;  rev'd  1898,  S.  273. 

346.  1871,  P.  L.  23,  App't  of  Testamentary  Guardian. 

Rep'd  1874,  E6-1383. 

347.  1870,  P.  L.  28,  Sale  of  Lands.  Eep'd  1874.  E8-3194. 

348.  1866,  P.  L.  964,  Dower.   Eep'd  1874.  E8-3194. 

349.  1864,  P.  L.  698,  Married  Women.   Eep'd  1874,  E6-1383. 

350.  1870,  P.  L.  22,  Dower.    E8-1275,  §25..  E8-1275,  §25. 

351.  1864,  P.  L.  100,  Sale  of  Land.  Eep'd  1874,  E8-3194. 

352.  1871,  P.  L.  59.  Discharge  of  Exrs.,  &c.   Eep'd  1874,  E8-3194. 

353.  1873,  P.  L.  126,  Disch'ge  of  Test'y  Tr'ee.  Eep'd  1874,  E8-3194. 

354.  1876,  P.  L.  272,  Corp'n  as  Exr.,  &e.,  E8-904,  §315. 

355.  1869,  P.  L.  1102,  Acc't'g— Jurisdiction.   Eep'd  1874,  E8-3194. 

356.  1865,  P.  L.  31,  Insolvent  Estates.   Eep'd  1874,  E8-3194. 

357.  1866,  P.  L.  826,  Fgn.  Probate.   Eep'd  1872,  S.  393 

(itself  repealed  1873,  S.  149). 

358.  1866,  P.  L.  912,  Surrogate's  Eees.   Ext'd  1868,  S.  376, 

"and  1870.  S.364;  rep'd  1874,  R8-3194. 

359.  1867,  P.  L.  979,  Commissions.   Rep'd  1874,  R8-3194. 

360.  1894.  P.  L.  261,  Heirs  and  Devisees,  ES-2530,  §§361,  362. 

Amd'g  S.  259. 

361.  1869,  P.  L.  1213,  Prerogative  Court.   Eep'd  1874,  ES-3194. 

362.  1870,  P.  L.  13,  Dower.   EepVl  1874,  E8-3194. 

363.  1874,  P.  L.  117,  Attachment,  E8-97,  §100. 

Eev'd  1901,  S.  508,  §1G. 
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364.  1870,  P.  L.  22,  Surrogate's  Fees.  Extdg  S.  363  and  S.  376 ; 

rep'd  1874,  E8-3194. 

365.  1870.  P.  L.  58,  Bond  of  Executor.   Rep'd  1874,  R8-3194. 

366.  1870,  P.  L.  16,  Married  Executrix.   Confirming  Deeds. 

367.  1871,  P.  L.  14,  Surrogate.  Eep'd  1874,  R8-3194. 

368.  1871,  P.  L.  34,  Adm'n  on  Non-resident.   Rep'd  1874,  R8-3194. 

369.  1871,  P.  L.  36,  Orphans'  Court. 

Am'd  1874,  R6-751,  §163;  rep'd  1874,  R8-3194. 

370.  1871,  P.  L.  102,  App't  of  Guardian.   Rep'd  1874,  R8-3194. 

371.  1871,  P.  L.  104,  Orphans'  Court.   Rep'd  1874,  R8-3194. 

372.  1871,  P.  L.  125,  Inven'y  and  Account.    Rep'd  1874,  R8-3194. 

373.  1872,  P.  L.  35,  Probate.   Rep'd  1873,  S.  377. 

374.  1872,  P.  L.  49,  App't  of  Trustee. 

Amd'g  R4-205.  §13 :  rep'd  1874,  E8-3194. 

375.  1872.  P.  L.  47,  Distribution.   Rep'd  1874,  R8-3194. 

376.  1868,  P.  L.  799,  Surrogate's  Fees.   Ext'g  S.  363. 

377.  1873,  P.  L.  79,  Probate.   Rep'g  S.  373. 

378.  1889.  P.  L.  133,  Sale  of  Land.  Rep'g  S.  379. 

379.  1887,  P.  L.  198,  Sale  of  Land. 

Amd'g  R8-2353,  §71;  rep'd  1889,  S.  378. 

380.  1875,  P.  L.  95,  Wills,  R8-3756,  §§29-33. 

381.  1893,  P.  L.  186,  Foreign  Will.   Rep'd  1905,  S.  564. 

382.  1893,  P.  L.  223,  Removal  of  Exr.,  &c. 

Enlargina-  R6-751,  §128 ;  rep'd  1905,  S.  564. 

383.  1893,  P.  L.  268,  Lisolvent  Estates.   Rep'd  1905,  S.  564. 

384.  1894,  P.  L.  25,  Guardian.  Rep'd  1905,  S.  564. 

385.  1895,  P.  L.  155,  Fgn.  Probate.  Rep'd  1905,  S.  564. 

386.  1895,  P.  L.  166,  Sale  of  Lands.   Rep'd  1905,  S.  564. 

387.  1895,  P.  L.  633,  Allowance  to  Family.   Rep'd  1905,  S.  564. 

388.  1892.  P.  L.  454,  Livestments. 

Amd'g  S.  342 ;  rep'd  1905,  S.  564,  566. 

389.  1866,  P.  L.  1051,  Sale  of  Land.  Rep'd  1905,  S.  564. 

390.  1873,  P.  L.  129,  Probate,  R8-3756,  §36. 

391.  1891,  P.  L.  512,  Acc't'g  and  Inven'y.    Rep'd  1905,  S.  564. 

392.  1892,  P.  L.  203,  Surrogate. 

Amd'g  R6-751,  §9;  rep'd  1905,  S.  564. 

393.  1872.  P.  L.  58,  Foreign  Probate. 

Rep'g  S.  357;  rep'd  1873,  S.  149. 

394.  1871,  P.  L.  59,  Practice.   Rep'd  1874.  R8-3194. 

395.  1880,  P.  L.  96,  Bond  of  Exr.  Eep'd  1905,  S.  564. 

396.  1880,  P.  L.  36,  Sale  of  Land.   Eep'd  1905,  S.  564. 

397.  1880,  P.  L.  15,  Admin'n  on  Non-resident. 

Amd'g  E6-751,  §29;  rep'd  1905.  S.  564. 

398.  1879.  P.  L.  296.  Presen'n  of  Claims.   Rep'd  1905,  S.  564. 

399.  1876,  P.  L.  79,  Orphans'  Court. 

Amd'g  R6-751.  §169;  rep'd  1905,  S.  564. 

400.  1877,  P.  L.  191,  Descent.  RS-1193,  §13. 

401.  1877,  P.  L.  224,  Executor  of  Executor. 

Rep'd  1898,  S.  286,  and  1905.  S.  566. 

402.  1879,  P.  L.  28.  Fgn.  Executor,  &c.  Am'd  in  1887,  S.  408. 

403.  1879,  P.  L.  56.  Sale  of  Lands. 

Amd'g  R6-395.  §10;  am'd  1881,  S.  404. 

404.  1881.  P.  L.  125,  Sale  of  Lands,  R8-1425,  §17.   Amd'g  S.  403. 
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405.  1884,  P.  L.  20,  Trust  Funds,  E8-1425,  §31. 

406.  1885,  P.  L.  289,  Adm'n  and  Distri'n. 

Amd'g  E6-395,  §9,  and  am'd  1890,  S.  418. 

407.  1887,  P.  L.  27,  Executors  and  Administration,  E8-1425,  §19. 

Am'd  1898,  S.  479. 

408.  1887,  P.  L.  154,  Fgn.  Executor,  &c..  R8-1425,  §20. 

Amd'g  S.  402. 

409.  1887,  P.  L.  167,  Decedent's  Agreement,  E8-1425,  §32. 

410.  1881,  P.  L.  141,  Sale  of  Incumbered  Land. 

Eep'd  1905,  S.  564;  rev'd  1898,  E9-§§87,  88. 

411.  1880,  P.  L.  290,  Descent,  E8-1193,  §§15-17. 

412.  1877,  P.  L.  123,  Adoption  of  Children. 

Ee-enacted  S.  413,  §1;  rep'd  1902,  S.  200. 

413.  1882,  P.  L.  254,  Adoption  of  Children.  E8-1711,  §19. 

Ee-enact'g  S.  412,  §3;  rep'd  1902,  S.200; 
rev'd  1902,  S.  535,  §3. 

414.  1888,  P.  L.  473,  Foreign  Admr.,  E8-1425,  §§25-27. 

415.  1889,  P.  L.  169,  Investments,  E8-1425,  §34. 

416.  1891.  P.  L.  68,  Decedent's  Agreement,  E8-1425,  §33. 

417.  1890,  P.  L.  186,  Sale  of  Land,  E8-1425,  §38. 

418.  1890,  P.  L.  505,  Admin'n  and  Distr'n,  E8-1425,  §28. 

Amd'g  S.  406;  rep'd  1905,  S.  566. 

419.  1889,  P.  L.  428.  Sale  of  Lands. 

Eep'd  1905,  S.  564;  rev'd  1898,  E9-§96. 

420.  1891,  P.  L.  31,  Improv't  of  Land,  E8-1425,  §39. 

421.  1890,  P.  L.  139,  Sale  or  Mtg.  for  Pay't  of  Mtg.,  Taxes,  &c. 

Am'd  1891,  S.  422. 

422.  1891,  P.  L.  391,  Sale  or  Mtg.  for  Pay't  of  Mtg.,  Taxes,  &c. 

E8-1425,  §37.   Amd'g  S.  421. 

423.  1891,  P.  L.  408,  Power  of  Sale,  E8-1425.  §41. 

424.  1894,  P.  L.  '338,  Admin'n  and  Distr'n,  E8-1425,  §29. 

Eep'd  1905,  S.  566. 

425.  1895,  P.  L.  618,  Acc'g  and  Inventory,  E8-2353,  S255. 

Amd'g  S.427;  rep'd  1905,  S.  564. 

426.  1877,  P.  L.  69,  Sale  of  Lands,  E8-2353,  §§179-182. 

Eep'd  1905,  S.  564. 

427.  1878,  P.  L.  253,  Acc'g  and  Inventory,  E8-2353,  §§183,  184. 

Am'd  1895,  S.  425 ;  rep'd  1905,  S.  564. 

428.  1879.  P.  L.  63,  Orphans'  Court,  E8-2353,  §185. 

Amd'g  E6-751.  §159 ;  rep'd  1905,  S.  564. 

429.  1885,  P.  L.  322,  Orphans'  Court,  E8-2353,  §188. 

Amd'g  S.428,  and  restoring  E6-751,  §159; 
rep'd  1905,  S.  564:  rev'd  1898,  E9-§181. 

430.  1892,  P.  L.  295,  Bond  on  Sale  of  Lands,  E8-2353,  §241. 

Eep'd  1905,  S.  564: 'rev'd  1898.  E9-§8. 

431.  1892,  P.  L.  332,  Bond  on  Administration— Eeduced  by 

Deposit,  E8-2353.  §§242-246. 
Eep'd  1905,  S.  564:  rev'd  1898,  E9-§§52-56. 

432.  1881,  P.  L.  60,  Orphans'  Court,  E8-2353,  §186. 

Amd'g  S.  428 ;  rep'd  1905,  S.  564. 

433.  1882,  P.  L.  151,  Orphans'  Court.  E8-2353,  §187. 

Amd'g  S.  432 ;  rep'd  1905,  S.  564. 
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434.  1881,  P.  L.  190,  Sale  of  Land,  R8-2353,  §201. 

Eep'd  1905,  S.  564. 

435.  1881,  P.  L.  232,  Surrogate,  R8-2353,  §202.   Eep'd  1905,  S.  564. 

436.  1881,  P.  L.  130,  Investments,  R8-2353,  §§196,  197. 

Eep'd  1905,  S.  564. 

437.  1882,  P.  L.  112,  Foreign  Wills.  R8-2353,  §203. 

Am'd  S.  440,  441 ;  rep'd  1905,  S.  564. 

438.  1882,  P.  L.  230,  Comns.  of  Executor,  R8-2353,  §204. 

Eep'd  1905,  S.  564. 

439.  1882,  P.  L.  238,  Discharge  of  Exr.,  E8-2353.  §§261-263. 

Eep'd  1905,  S.  566. 

440.  1886,  P.  L.  360.  Foreign  Wills,  E8-2353,  §214. 

Amd'g  S.  4.37 ;  rep'd  1905,  S.  564. 

441.  1893,  P.  L.  14,  Foreign  Wills,  E8-2353,  §247. 

Amd'g  S.  440 ;  rep'd  1905,  S.  564. 

442.  1883,  P.  L.  131,  Surrogate's  Fees,  E8-2353,  §§205,  206. 

Eep'd  1905,  S.  564. 

443.  1884,  P.  L.  115,  Test'y  Guardian,  E8-2353,  §207. 

Eep'd  1905,  S.  564. 

444.  1885,  P.  L.  32.  Guardian  for  Non-resident,  E8-2353,  §208. 

Eep'd  1905,  S.  564. 

445.  1885,  P.  L.  70,  Orpli.  Ct.  Procedure,  E8-2353,  §209. 

Eep'd  1905,  S.  564. 

446.  1885,  P.  L.  116,  Presumption  of  Death,  E8-2353,  §§210-212. 

Eep'd  1905,  S.  564. 

447.  1886,  P.  L.  140,  Marriage  of  Executrix,  E8-2353,  §213. 

Eep'd  1905,  S.  564. 

448.  1887,  P.  L.  19,  Sale  of  Land,  E8-2353,  §§215,  216. 

Eep'd  1905,  S.  564. 

449.  1888,  P.  L.  104,  Appeal  from  Surrogate,  E8-2353,  §217. 

Rep'd  1905,  S.  564. 

450.  1888,  P.  L.  220,  Contract  of  Decedent,  E8-2353.  §218. 

Eep'd  1905,  S.  564. 

451.  1888,  P.  L.  375,  Contract  of  Decedent.  E8-2353.  §219. 

Amd'g  E6-751,  §133;  rep'd  ^1905,  S.  564. 

452.  1888,  P.  L.  423,  Orph.  Ct.  Procedure,  E8-2353,  §220. 

Eep'd  1905,  S.  564. 

453.  1889,  P.  L.  17,  Presen'n  of  Claims,  E8-2353,  §§221,  222. 

Amd'g  E6-751,  §62 ;  rep'd  1905,  S.  564. 

454.  1889,  P.  L.  87,  Comns.  of  Guardian,  E8-2353,  §223. 

Am'd  1891.  S.468;  rep'd  1905.  S.  564. 

455.  1889,  P.  L.  429,  Present'n  of  Claims.  E8-2.353,  §§225-227. 

Eep'd  1905,  S.  564. 

456.  1890,  P.  L.  101,  Present'n  of  Claims,  E8-2353,  §228. 

Amd'g  E6-751.  §60;  rep'd  1905.  S.  564. 

457.  1890,  P.  L.  226,  Sale  of  Land,  E8-2353,  §229. 

Eep'd  1905,  S.  564. 

458.  1892.  P.  L.  28.  Probate  Procedure,  E8-3756,  §37. 

459.  1887.  P.  L.  63.  Lapse,  E8-3756.  §.34. 

460.  1894,  P.  L.  200,  Descent,  E8-1193,  §14. 

461.  1888,  P.  L.  196.  Dower,  E8-1275,  §27. 

462.  1892,  P.  L.  201.  Dower,  E8-1275,  §§30,  31. 
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463.  1888,  P.  L.  395,  Power  of  Sale,  R8-1425,  §§21-23. 

Rep'g  K6-395,  §11. 

464.  1896,  P.  L.  133,  Sale  of  Land.  Rep'd  1905,  S.  564. 

465.  1896,  P.  L.  173,  Exrs.  and  Adminrs.     Supp.  R6-395. 

466.  1896,  P.  L.  240,  Insurance. 

467.  1896,  P.  L.  277,  Corporation.    Revision. 

468.  1891,  P.  L.  70,  Comns.  of  Guardian,  R8-2353,  §231. 

Amd'g  S.  454;  rep'd  1905,  S.  564. 

469.  1899,  P.  L.  77,  Attachment.     Amd'g  R6-41,  §8. 

470.  1898,  P.  L.  101,  Exrs.  and  Administrators. 

Amd'g  S.463  and  R6-3953,  §2. 

471.  1899,  P.  L.  203,  Orphans'  Court.     Amd'g  R9,  §169. 

472.  1899,  P.  L.  236,  Investment. 

473.  1899,  P.  L.  256,  Char'l  Corporations.   Rep'd  1903,  S.  529. 

474.  1899,  P.  L.  353,  Exrs.,  Admrs.  and  Assignees. 

Am'd  1904,  S.  502,  and  1905,  S.  570. 

475.  1899,  P.  L.  450,  Trust  Companies.     Revision. 

476.  1899,  P.  L.  468,  Safe  Deposit  Companies.     Revision. 

477.  1899,  P.  L.  561,  Maintenance  of  Incapables. 

478.  1898,  P.  L.  17,  Improvement  of  Land. 

479.  1898,  P.  L.  42,  Exrs.  and  Admrs.    Amd'g  S.  407. 

480.  1898,  P.  L.  106,  Col'l  Inher.  Tax.   Amd'g  S.  542,  §1. 

481.  1898,  P.  L.  226,  Fees  (Surrogate,  &c.). 

482.  1898,  P.  L.  230,  Mortgage  by  Exrs.,  &e. 

483.  1898,  P.  L.  397.  Religious  Socs.  Amd'g  R6-74,  §8. 

484.  1898,  P.  L.  422,  Char'l  Assns.     Revision. 

485.  1898,  P.  L.  525,  School  Devises. 

486.  1898,  P.  L.  528,  Maintenance  of  Minors,  &c. 

487.  1898,  P.  L.  535,  Sale  of  Land.     Amd'g  S.  547. 

488.  1898,  P.  L.  670,  Conveyances.     Revision. 

489.  1897,  P.  L.  19,  Religious  Societies. 

490.  1897,  P.  L.  134,  Death,  Action  for.     Amd'g  S.  228,  §2.     - 

491.  1897,  P.  L.  186,  Orphans'  Court. 

Supp.  to  R6-751;  rep'd  1905,  S.  564. 

492.  1897,  P.  L.  190,  Improv't  of  Lands. 

493.  1897,  P.  L.  192  (c.  104),  Admr.  C.  T.  A. 

Amd'g  R6-395,  §2;  rep'd  1901,  S.  512. 

494.  1897,  P.  L.  192,  Investments. 

495.  1897,  P.  L.  241,  Orphans'  Court. 

Amd'g  R6-751,   §122;   rep'd   1905,   S.  564. 

496.  1897,  P.  L.  362,  Orphans'  Court.   Rep'd  1905,  S.  564. 

497.  1897,  P.  L.  446,  Guardians.     Supp.  R6-464. 

498.  1896,  P.  L.  109.  Sureties. 

499.  1896,  P.  L.  126,  Married  Women.     Supp.  R6-636. 

500.  1891,  P.  L.  98,  Distribution,  R8-2353,  §§232,  233. 

Amd'g  R6-751.  §148 ;  rep'd  1905,  S.  564. 

501.  1904,  P.  L.  42,  Married  Woman. 

502.  1904.  P.  L.  81,  Exrs.  &  Adminj-s.   Amd'g  S.  474. 

503.  1904,  P.  L.  92,  OiThans'  Court.   Amd'g  S.  525. 

504.  1904.  P.  L.  180,  Sale  of  Land. 

505.  1904,  P.  L.  304,  Orphans'  Court.   Amd'g  R9-§154. 

506.  1901,  P.  L.  104,  Religious  Socs.  Repealers  (as  to  P.  E.  Ch.). 

507.  1901,  P.  L.  178,  Orphans'  Court.     Amd'g  R9,  §130. 
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608.  1901,  P.  L.  158,  Attachment. 

509.  1891,  P.  L.  376,  Contract  of  Decedent,  E8-2353,  §§234,  235. 

Kep'd  1905,  S.  564. 
610.  1901,  P.  L.  141,  Married  Woman. 

511.  1901,  P.  L.  183,  Orphans'  Court.     Supp.  to  E9. 

512.  1901,  P.  L.  303,  Exrs.  and  Admrs. 

Supp.  E6-395;  rep'g  S.  49a 

513.  1901,  P.  L.  359,  Exrs.  and  Adminrs. 

514.  1901,  P.  L.  388,  Religious  Socs. 

516.  1901,  P.  L.  401,  Char'l  Corp'ns.  Eep'd  1903,  S.  529. 

516.  1900,  P.  L.  295,  Taxes. 

517.  1900,  P.  L.  305,  Orphans'  Court.     Supp.  to  E9. 

518.  1900,  P.  L.  346,  Prerogative  Court.     Eevision. 

519.  1900,  P.  L.  362,  Evidence.     Eevision. 

520.  1900,  P.  L.  384,  Trustees. 

521.  1900,  P.  L.  423,  Orphans'  Court.    Supp.  to  E9. 

522.  1903,  P.  L.  62,  Validating  Deeds. 

523.  1903,  P.  L.  74,  Orphans'  Court.     Supp.  to  E9. 

524.  1903,  P.  L.  128,  Col'l  Inher.  Tax.   Amd'g  S.  542,  §1. 

525.  1903,  P.  L.  130,  Orphans'  Court. 

Supp.  to  E9 ;  am'd  1904,  S.  503. 

526.  1903,  P.  L.  202,  Mtg.  for  Maintenance.  «&c.,  of  Incapables. 

527.  1903.  P.  L.  229,  Investments.     Supp.  to  S.  472. 

528.  1891,  P.  L.  483,  Foreign  Wills,  E8-2363,  §236. 

Eep'd  1905,  S.  564. 

529.  1903,  P.  L.  384,  Char'l  Corporations.  Eep'g  S.  473.  516. 

630.  1903,  P.  L.  446,  Trust  Companies.     Supp.  to  S.  475. 

631.  1903,  P.  L.  461,  Trust  Companies.    Amd't  S.  475,  §9. 
532.  1903,  P.  L.  537,  Practice  Act.     Eevision. 

633.  1902,  P.  L.  170,  Fgn.  Corp'ns.   Am'd  1903.  S.  140. 

534.  1902,  P.  L.  237.  Married  Women.     Supp.  to  E6-636. 

636.  1902,  P.  L.  269,  Adoption.     Eevision. 

636.  1902,  P.  L.  466,  Librarv  Assns. 

537.  1902,  P.  L.  670,  Col'l  Inher.  Tax.   Amd'g  S.  542.  §17. 

538.  1902,  P.  L.  699.  Oi-phans'  Court.     Am'd  E9.  §137. 
639.  1890,  P.  L.  250.  Surrogate's  Fees,  E8-2353,  §230. 

540.  1898,  P.  L.  866.  Criminal  Procedure.   Eevision. 

541.  1899,  P.  L.  189,  Benevolent  Assns. 

Eep'g  E6-79.  S.  168;  S.  277,  E8-3194. 
642.  1894,  P.  L.  318,  Col'l  Inher.  Tax,  E8-3339.  §§263-285. 

Eep'jr  S.  188,  189 :  am'd   (§1)   1898,  S.  480; 
1903,  S.  524;  am'd  (§17)  1902.  S.  537. 

543.  1862,  P.  L.  225,  Evidence.    Am'd  1893,  S.  544; 

Eep'd  1874,  E8-3194;  rev'd  1874,  E6-377.  §38. 

544.  1893,  P.  L.  185.  Evidence,  E8-1396.  §66.    Amd'g  E6-377.  §38; 

Eep'd  1900.  S.  198;  rev'd  1900.  S.  619,  §45. 
645.  1867,  P.  L.  702,  Sale  of  Lands.   Eep'd  1874.  E8-3194. 
546.  1886,  P.  L.  92,  Sale  of  Lands,  E7-903,  §1. 
647.  1887,  P.  L.  28,  Sale  of  Lands,  E8-2978.  §35. 

Amd'g  R6-1039,  §1. 
548.  1892,  P.  L.  290.  Sale  of  Lands,  E8-2991,  §39. 
649.  1903,  P.  L.  609,  Sale  of  Lands. 
550.  1891,  P.  L.  161,  Sale  of  Lands.   See  E8-2978,  §27. 
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551.  1888,  P.  L.  22,  Prerogative  Ct.,  E8-1020,  §83. 

Rep'd  1901,  S.  199. 

552.  187G,  P.  L.  50,  Prerogative  Ct.  Fees,  R6-1035,  §3. 

Rep'd  1879,  S.  553. 

553.  1879,  P.  L.  103,  Salaries,  R8-2957,  §§5,  6. 

554.  1881,  P.  L.  29,  Salaries,  R8-2957,  §§8-10. 

555.  1795,  P.  L.  13,  Prerogative  Ct.  Fees.    Rep'd  1846,  R4-675. 

556.  1820,  P.  L.  108,  Clerks  of  Court.   Rep'd  1846,  R4-675. 

557.  1875,  P.  L.  25,  Sales  of  Land,  R8-2978,  §27. 

558.  1905,  P.  L.  220,  Descent.   Anid'g  S.  400,  §1. 

559.  1905,  P.  L.  221,  Distribution.    Amd'g  R9-§169. 

560.  1905,  P.  L.  248,  Foreign  Trustee. 

561.  1905,  P.  L.  250,  Corporations. 

562.  1905,  P.  L.  273,  Libraries. 

563.  1905,  P.  L.  287,  Sale  of  Lands  in  Chy. 

564.  1905,  P.  L.  289,  Repealer— O.  Ct.  Act. 

565.  1905,  P.  L.  299,  Accounting.   Amd'g  R9-§§121,  125,  126. 

566.  1905,  P.  L.  301,  Repealer— Exrs. 

567.  1905,  P.  L.  302,  Family  Allowance.   Amd'g  R9-§22. 

568.  1905,  P.  L.  305,  Partition  Orph.  Ct. 

569.  1905,  P.  L.  358,  Descent. 

570.  1905,  P.  L.  377,  Exrs.  and  Trustees.    Amd'g  S.  474. 

571.  1905,  P.  L.  384,  Corp'ns— Religious  Socs. 

572.  1892,  P.  L.  434,  Guardians,  R8-1615,  §22. 

573.  1832.  P.  L.  168,  Guardians.    Amd'g  S.  39;  rep'd  1846,  R4-675. 

574.  1905,  P.  L.  451,  Oaths  and  Affidavits. 

575.  1905,  P.  L.  453,  Trustees. 

576.  1905,  P.  L.  454,  Mechanics'  Liens. 

577.  1905,  P.  L.  480,  Distribution. 

578.  1849,  P.  L.  264,  Evidence.  Am'd  1852,  S.  579; 

Rev'd  1874,  R6-377,  §2 ;  1900,  S.  519. 

579.  1852,  P.  L.  256,  Evidence.  Rev'd  1874,  R6-377,  §2 ; 

1900,  S.  519,  §2. 

580.  1855,  P.  L.  668,  Evidence.  Rev'd  1874,  R6-377,  §3; 

1900,  S.  519,  §3. 

581.  1876,  P.  L.  140,  Foreclosure  Surplus,  R8-372,  §125. 

Rep'd  1902,  S.  200. 

582.  1901,  P.  L.  325,  Sale  of  Land  for  Maintenance  of  Infant. 

583.  1891,  P.  L.  450,  Sale  of  Land,  R8-3275,  §453.   Amd'g  S.  184. 

584.  1892,  P.  L.  430,  Sale  of  Land,  RS-3275.  §465.   Amd'g  S.  184. 

585.  1889,  P.  L.  43,  Married  Women,  R8-2012,  §22.   Amd'g  S.  586. 

586.  1878,  P.  L.  334,  Married  Women,  R7-447,  §1. 

Amd'd  1889,  S.  585. 

587.  1888,  P.  L.  266.  Married  Women,  R8-2012,  §33.   Extd'g  S.  170. 

588.  1890,  P.  L.  41.  Married  Women,  R8-2012,  §35. 

589.  1903,  P.  L.  488,  Married  Women.     Extd'g  S.  588. 

590.  1891,  P.  L.  301,  Married  Women,  R8-2012,  §37.   Extd'g  S.  588. 

591.  1892,  P.  L.  292,  Married  Women,  R8-2012,  §24. 

592.  1898.  P.  L.  794,  Crimes.   Revision. 

593.  1843.  P.  L.  28,  Crimes,  R8-1046,  §122;  S.  592,  §148. 

594.  1906,  P.  L.  20.  Libraries. 

595.  1906,  P.  L.  37,  Orphans'  Court. 
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rev'd. 
984a.  Ci-uikshank  v.  Parker,  52  K  J.  Eq.  310,  29  Atl.  682  (1894), 
rev'g  984. 

985.  Bragaw  v.  Bolles,  51  N.  J.  Eq.  84,  25  Atl.  947  (1893). 

986.  Mcifahon   v.    Schoonmaker,   51   N.   J.   Eq.   95,   25   Atl.   946 

(1893). 

987.  Dyer  v.  Biley,  51  N.  J.  Eq.  124,  26  Atl.  327  (1893). 

988.  Conover  v.   Brown,  49  K  J.  Eq.   156,   23   Atl.   507   (1891), 

rev'd. 
988a.  Brown  v.  Coriell,  50  K  J.  Eq.  753,  26  Atl.  915  (1893),  rev'g 
988  on  other  ground. 

989.  Hadden  v.   Dandv,   51  N.   J.   Eq.   154,   26  Atl.  464   (1893), 

aff'd. 
989a.  DaiTflv  v.  Mut.  Soc.,  51  K  J.  Eq.  330,  30  Atl.  429  (1893), 
aff'g  989. 

990.  VanSvokel   v.    VanSyckel,    51   N".   J.   Eq.    194,   26   Atl.    156 

(1S93). 

991.  Garland  v.  Smiley.  51  K  J.  Eq.  198,  26  Atl.  164  (1893). 

992.  Fluck  V.  Eea,  51  N.  J.  Eq.  233,  27  Atl.  636  (1893),  aff'd. 
992a.  Eea  v.  Fluck.  51  N.  J.  Eq.  639,  .30  Atl.  430  (1893),  aff'g  992. 

993.  Hildreth  v.  Marshall,  51  Ts^.  J.  Eq.  241.  27  Atl.  465  (1893). 

994.  Boisaubin  v.  Boisaubin,  51  K  J.  Eq.  252,  27  Atl.  624  (1898). 

995.  Tappan  v.  Dayton,  51  N.  J.  Eq.  260,  28  Atl.  1  (1893). 

996.  Westcott  v.  Sheppard,  51  K  J.  Eq.  315,  25  Atl.  254,  30  Atl. 

428  (1893). 

997.  Wurts  v.  Page,  19  N.  J.  Eq.  365  (1869). 

998.  Beekman  v.  Cottrell,  51  N.  J.  Eq.  337,  31  Atl.  29  (1893). 

999.  First  Baptist  Church  v.  Syms,  51  K  J.  Eq.  363,  28  Atl.  461 

(1893),  rev'd. 
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999a.  First  Baptist  Church  v.  Syms,  52  N.  J.  Eq.  545,  31  Atl.  717 
(1894),  rev'g  999. 

1000.  United  Ins.  &  Trust  Co.  v.  Vandergrift,  51  N.  J.  Eq.  400, 

26  Atl.  985   (1893). 

1001.  Dusenberry  v.  Johnson,  59  N.  J.  Eq.  336,  45  Atl.  103  (1899). 

1002.  N.  J.  Rv.  V.  Morhart,  64  N.  J.  L.  236,  45  Atl.  812  (1900). 

1003.  Wooster  v.  Cooper,  59  N.  J.  Eq.  204,  45  Atl.  381  (1900). 

1004.  Chambers  v.  Kunzman,  59  N.  J.  Eq.  433,  45  Atl.  599  (1900). 

1005.  Woodruff  v.  Snoover,  —  N.  J.  Eq.  — ,  45  Atl.  980  (1900). 

1006.  Ware  v.  Weatherby,  —  N.  J.  L.  — ,  45  Atl.  914  (1900). 

1007.  Newark  Bank  v.  Crane,  60  N.  J.  Eq.  121,  45  Atl.  975  (1900), 

aff'd. 
1007a.  Dunning  v.   Crane,  61  N.  J.  Eq.  634,  47  Atl.  420   (1900), 
aff'g  1007. 

1008.  Palmer  v.  Munsell,  —  N.  J.  Eq.  — ,  46  Atl.  1094  (1896). 

1009.  Bartine  v.  Davis,  60  N.  J.  Eq.  202,  46  Atl.  577  (1900). 

1010.  Walsh  V.  Dunne,  —  N.  J.  Eq.  — ,  46  Atl.  592  (1900). 

1011.  Montgomery  v.  Simpson,  31  N.  J.  Eq.  1  (1879). 

1012.  Ashby  V.  Ashby,  59  N.  J.  Eq.  547,  46  Atl.  522  (1900). 

1013.  Miller  v.  Central  R.  R.,  69  N.  J.  L.  413,  55  Atl.  245  (1903). 

1014.  Lister  v.  Weeks,  60  N.  J.  Eq.  215,  46  Atl.  558  (1900),  aff'd. 
1014a.  Lister  v.  Weeks,  61  N.  J.  Eq.  623,  61  N.  J.  Eq.  675,  47  Atl. 

588,  47  Atl.  1132  (1900),  aff'g  1014. 

1015.  Willitt's  Estate,  —  N.  J.-Eq.  —   46  Atl.  519  (1900). 

1016.  Fisk  V.  Fisk,  60  N.  J.  Eq.  195.  46  Atl.  538  (1900). 

1017.  Tenbrook  v.  Jessup,  60  N.  J.  Eq.  234,  46  Atl.  516  (1900). 

1018.  Kerrigan  v.  Conelly,  —  N.  J.  Eq.  — ,  46  Atl.  227  (1900). 

1019.  Alfred  University  v.  Hancock,  —  N.  J.  Eq.  — ,  46  Atl.  178 

(1900). 

1020.  Shreve  v.  MacCrellish,  60  N.  J.  Eq.  198.  46  Atl.  581  (1900). 

1021.  Bently  v.  Dixon,  60  N.  J.  Eq.  353,  46  Atl.  689  (1900). 

1022.  Rutherford  L.  &  I.  Co.  v.  Sanntrock,  —  N.  J.  Eq.  — ,  44 

Atl.  938  (1899),  aff'd. 
1022a.  Rutherford  L.  &  I.  Co.  v.  Sanntrook,  60  N.  J.  Eq.  471,  46 
Atl.  648  (1900),  aff'g  1022. 

1023.  Hand  v.  Hand,  60  N.  J.  Eq.  518,  46  Atl.  770  (1900). 

1024.  Weeks  v.  Selby,  61  N.  J.  Eq.  668,  46  Atl.  948  (1900). 

1025.  Ivins  V.  Jacob,  —  N.  J.  Eq.  — ,  58  Atl.  941  (1904). 

1026.  Hartson  v.  Elden.  58  N.  J.  Eq.  478,  44  Atl.  156  (^899). 

1027.  Atterbury  v.  Strafford,  58  N.  J.  Eq.  186,  44  Atl.  160  (1899). 

1028.  Kempton  v.  Bartine,  59  N.  J.  Eq.  149,  44  Atl.  461  (1899), 

aff'd. 
1028a.  Kempton  v.  Bartine,  60  N.  J.  Eq.  411,  45  Atl.  966  (1899), 
aff'g  1028. 

1029.  VanNostrand  v.  Board  of  Missions,  59  N.  J.  Eq.  19,  44  Atl. 

472   (1899). 

1030.  In  re  Miner,  65  N.  J.  Eq.  116,  55  Atl.  1102  (1903). 

1031.  Bradv  v.  Bradv,  —  N.  J.  Eq.  — ,  58  Atl.  931  (1904). 

1032.  Vooriiocs  v.  Bailey,  59  N.  J.  Eq.  292,  44  Atl.  657  (1899). 

1033.  Wai-wiok  V.  Ely,  59  N.  J.  Eq.  44,  44  Atl.  666  (1899). 

1034.  VanWickle  v.  YanWickle,  59  N.  J.  Eq.  317,  44  Atl.  877 

(1899). 
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1035.  Congregational  Church  v.  Benedict,  59  N.  J.  Eq.  136,  44 

Atl.  878  (1899),  aff'd. 
1035a.  Congregational    Church    v.    Benedict,    62    N.    J.    Eq.    812 
(1901),  aff'g  1035. 

1036.  Miller  v.  Won-all,  59  N.  J.  Eq.  134,  44  Atl.   890   (1899), 

rev'd. 
1036a.  Miller  v.  Worrall,  62  N.  J.  Eq.   776,  48  Atl.  586   (1900), 
rev'g   1036. 

1037.  Ford  V.  Westervelt,  55  N.  J.  Eq.  485,  40  Atl.  26  (1897). 

1038.  Peirsol  v.  Roop,  56  N.  J.  Eq.  739.  40  Atl.  124  (1898). 

1039.  Thompson  v.  West,  56  N.  J.  Eq.  660.  40  Atl.  197  (1898). 

1040.  Lang  v.  Lang,  56  N.  J.  Eq.  603,  40  Atl.  278  (1898),  rev'd. 
1040a.  Lang  v.  Lang,  57  N.  J.  Eq.  325,  41  Atl.  705  (1898),  rev'g 

1040. 

1041.  Stewart  v.  Stewart.  56  N.  J.  Eq.  761,  40  Atl.  438   (1898), 

aff'd. 
1041a.  Stewart  v.  Stewart,  57  N.  J.  Eq.  664  (1898).  aff'g  1041. 

1042.  Lawson  v.  Acton,  57  N.  J.  Eq.  107,  40  Atl.  584  (1898). 

1043.  Camden  S.  D.  &  T.  Co.  v.  Lord,  67  N.  J.  Eq.  489,  58  Atl. 

607  (1904). 

1044.  Clark  v.  Costello,  59  N.  J.  L.  234,  36  Atl.  271  (1896). 

1045.  Rosenbaum  v.  Garrett.  57  N.  J.  Eq.  186,  41  Atl.  252  (1898). 

1046.  Famum  v.  Boyd,  56  N.  J.  Eq.  766,  41  Atl.  422  (1898). 

1047.  Maxwell  v.  McCreery,  57  N.  J.  Eq.  287,  41  Atl.  498  (1898). 

1048.  Grissom's  Estate,  56  N.  J.  Eq.  373,  41  Atl.  676  (1897). 

1049.  Allen  v.  Arkenburgh,  57  N.  J.  Eq.  440,  41  Atl.  677  (1898). 

1050.  Arnot,  Re,  67  N.  J.  Eq.  434,  58  Atl.  556  (1904). 

1051.  Davenport   v.   Davenport,   67   N.   J.   Eq.   320,   58   Atl.   535 

(1904). 

1052.  Ransom  v.  Brinkerhoff,  56  N.  J.  Eq.  149,  38  Atl.  919  (1897), 

rev'd. 
1052a.  Brinkerhoff  v.  Ransom,  57  N.  J.  Eq.  312,  41  Atl.  725  (1898), 
rev'g  1052. 

1053.  Coddington  v.  Jenner,  57  N.  J.  Eq.  528,  41  Atl.  874  (1898), 

aff'd. 
1053a.  Coddington   v.    Jenner,    60    N.    J.    Eq.    447,   45    Atl.    1090 
(1899),   aff'g  1053. 

1054.  Collins  V.  Babbitt,  67  N.  J.  Eq.  165,  58  Atl.  481  (1904). 
1065.     Dickinson  v.  Overton,  57  N.  J.  Eq.  26,  41  Atl.  949  (1898). 

1056.  Passman  v.  Guarantee  Co.,  57  N.  J.  Eq.  273.  41  Atl.  953 

(1898). 

1057.  Hart  v.  Hart,  57  N.  J.  Eq.  543,  42  Atl.  153  (1899). 

1058.  Miller,  Re.  67  N.  J.  Eq.  431,  58  Atl.  383  (1904). 

1059.  Vernon  v.  Mabbett,  —  N.  J.  Eq.  — ,  58  Atl.  298  (1904). 

1060.  Waldron  v.  Davis,  70  N.  J.  L.  788.  58  Atl.  293  (1904). 

1061.  McCarthy   v.    McCarthv,   57   N.    J.    Eq.    587,   42    Atl.    332 

(1899). 

1062.  Conway  v.  Ewald,  —  N.  J.  Eq.  — ,  42  Atl.  338  (1899). 

1063.  Zipple  v.  Sandford  Co.,  —  N.  J.  L.  — ,  58  Atl.  176  (1904). 

1064.  Varick  v.  Smith,  67  K  J.  Ea.  1,  58  Atl.  168  (1904). 

1065.  Stewart  v.  Fallon,  —  N.  J.  Eq.  — ,  58  Atl.  96  (1904). 

1066.  Schomp's  Est.,  —  N.  J.  Eq.  — ,  42  Atl.  566  (1899). 

1067.  Voorhees.  Re,  57  N.  J.  Eq.  291,  42  Atl.  567  (1899). 
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1068.  Reeve  v.  Troth,  —  N.  J.  Eq.  — ,  42  Atl.  571  (1899). 

1069.  McDowell  v.  Stiger,  58  N.  J.  Eq.  125,  42  Atl.  575  (1899). 

1070.  Bird  V.  Hawkins,  58  N.  J.  Eq.  229,  42  Atl.  588  (1899). 

1071.  Lord  V.  vSimonson,  —  N.  J.  Eq.  — ,  42  Atl.  741  (1899). 

1072.  Cong.  Soc.  V.  VanArsdale,  58  N.  J.  Eq.  293,  42  Atl.  1047 

(1899),  aff'd. 
1072a.  Cong.  Soc.  v.  VanArsdale,  59  N.  J.  Eq.  658,  44  Atl.  1099 
(1899),  aff'g  1072. 

1073.  Prendergast  v.  Walsh,  58  N.  J.  Eq.  149,  42  Atl.  1049  (1899). 

1074.  Scudder  v.  Trenton  Savings  Fund  Soc,  58  N.  J.  Eq.  154, 

43   Atl.  3    (1899). 

1075.  Suydam  v.  Voorhees,  58  N.  J.  Eq.  157,  43  Atl.  4  (1899). 

1076.  Gordon  v.  Jackson,  58  N.  J.  Eq.  166,  43  Atl.  98  (1899). 

1077.  Hunt  V.  Smith,  58  N.  J.  Eq.  25,  43  Atl.  428  (1899). 

1078.  Ferguson   v.   Telephone  Co.,  71   N.   J.  L.   59,   58   Atl.   74 

(1904). 

1079.  Gottlieb  v.  North  Jersey  Ry.,  71  N.  J.  L.  47,  58  Atl.  1088 

(1904). 

1080.  Carter  v.  Gray,  58  N.  J.  Eq.  411,  43  Atl.  711  (1899). 

1081.  Hebberd  v.  Cattle  Co.,  55  N.  J.  Eq.  18,  36  Atl.  122  (1896). 

1082.  Atty.  Gen.  v.  Moore,  18  N.  J.  Eq.  256  (1867),  aff'd. 
1082a.  Atty.  Gen.  v.  Moore,  19  N.  J.  Eq.  503  (1868),  aff'g  1082. 

1083.  Molineaux  v.  Raynolds,  55  K  J.  Eq.  187,  36  Atl.  276  (1896). 

1084.  Nelson  v.  Nelson,  57  N.  J.  Eq.  118,  36  Atl.  280  (1897). 

1085.  Wooster  v.  Cooper,  56  N.  J.  Eq.  759.  36  Atl.  281  (1897). 

1086.  Robeson  v.  Shotwell,  55  N.  J.  Eq.  318,  36  Atl.  780  (1897), 

aff'd- 
1086a.  Howell  v.  Shotwell,  55  N.  J.  Eq.  824,  41  Atl.  1115  (1897), 

aff'g  1086.  ^       ^^ 

1087.  Stevens  v.  Dewey,  55  N.  J.  Eq.  232,  36  Atl.  825  (1897). 

1088.  Farlee  v.  Field,  —  N.  J.  Eq.  — ,  36  Atl.  945  (1897). 

1089.  Conover  v.  Fisher,  —  N.  J.  Eq.  —   36  Atl.  948  (1897). 

1090  Torrev  v.  Torrey,  55  N.  J.  Eq.  410,  36  Atl.  1084  (1897). 

1091  Davis  V.  Elliott,  55  N.  J.  Eq.  473,  36  Atl.  1092  (1897). 

1092  Thief es  v.  Mason,  55  N.  J.  Eq.  456.  37  Atl.  455  (1897). 

1093.  Tarlton  v.  Gilsey,  —  N.  J.  Eq.  — ,  37  Atl.  467  (1897) 

1094.  Chandlev  v.  Mills,  —  N.  J.  Eq.  — ,  37  Atl.  603  (1897). 

1095.  Bell  V.  Samuels,  60  N.  J.  Eq.  370.  37  Atl.  613  (1897). 

1096.  Booraem's  Est.,  55  N.  J.  Eq.  759,  37  Atl.  727  (1897). 
1097  Yearance  v.  Powell,  55  N.  J.  Eq.  577,  37  Atl.  735  (1897). 

1098.  Mott  V.  German  Hospital,  55  N.  J.  Eq.  722,  37  Atl.  757 

(1897).  -  ,       ^, 

1099.  Livingston's  Will,  —  N.  J.  Eq.  — ,  37  Atl.  770  (1897). 

1100.  Hill's'Est.,  55  N.  J.  Eq.  764.  37  Atl.  0.52  (1897). 

1101  Burr  v.  Burr,  53  N.  J.  Eq.  627.  33  Atl.  796  (1896). 

1102  Skillman  v.  Wiegand,  54  N.  J.  Eq.  198,  33  Atl.  929  (1896). 
1103.     Anderson  v.  Anderson,  31  N.  J.  Eq.  560  (1879). 

1104      Wooster  v.  Cooper,  53  N.  J.  Eq.  682,  33  Atl.  1050  (1896). 

1105.  Travelers  Ins.  Co.  v.  Grant,  54  N.  J.  Eq.  208,  33  Atl.  1060 

(1896). 

1106.  Campbell  v.  McGuiggan,  —  N.  J.  Eq.  — ,  34  Atl.  383  0896). 

1107.  Hetfield  v.  Deband,  54  N.  J.  Eq.  371,  34  Atl.  882  (1896). 
1108      Lower  v.  Segal,  59  N.  J.  L.  66,  34  Atl.  945  (1896). 
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1109.  VanDyke  v.  VatiDyke,  31  N.  J.  Eq.  176  (1879). 

1110.  Lippincott  v.   Bechtold,   54   N.   J.   Eq.   407,   34  Atl.   1079 

(1896). 

1111.  Johnson  v.  Conover,  54  N.  J.  Eq.  333,  35  Atl.  291   (1896), 

aff'd. 
1111a.  Stillman  v.  Johnson,  55  N.  J.  Eq.  592,  39  AtL  1114  (1897), 
aff'g-  1111. 

1112.  Ivory  v.  Klein,  54  N.  J.  Eq.  379,  35  Atl.  346  (1896),  aff'd. 
1112a.  Klein  v.  Ivory,  55  N.  J.  Eq.  823,  41  Atl.  1115  (1896),  affg 

1112. 

1113.  Meis  V.  Meis,  N.  J.  Chy.,  35  Atl.  369  (1896). 

1114.  Smalley  v.  Smalley,  54  N.  J.  Eq.  591,  35  Atl.  374  (1896). 

1115.  Green  v.  Blackwell,  N.  J.  Chy.,  35  Atl.  375  (1896). 

1116.  Koegel  V.  Egner,  54  N.  J.  Eq.  623,  35  Atl.  394  (1896). 

1117.  McMahon  v.  Weart,  —  N.  J.  Eq.  — ,  35  Atl.  444  (1896). 

1118.  Carey  v.  Monroe,  54  N.  J.  Eq.  632,  35  Atl.  456  (1896). 

1119.  McTague  v.  Finnegan,  54  N.  J.  Eq.  454,  35  Atl.  542  (1896), 

aff'd. 
1119a.  McTague   v.    Finnegan,   55   N.    J.   Eq.    588,    39    Atl.    1114 
(1897),  aff'g  1119. 

1120.  Fluck  V.  Lake,  54  N.  J.  Eq.  638,  35  Atl.  643  (1896). 

1121.  Brooks  v.  Kip,  54  N.  J.  Eq.  462,  35  Atl.  658  (1896),  aff'd. 
1121a.  Brooks  v.  Vreeland,  55  N.  J.  Eq.  590,  39  Atl.  1113  (1897), 

aff'g  1121. 

1122.  Brown  v.  Murray.  54  N.  J.  Eq.  594,  35  Atl.  748  (1896). 

1123.  Duvale  v.  Duvale,  54  N.  J.  Eq.  581,  35  Atl.  750  (1896),  aff'd. 
1123a.  Duvale  v.  Duvale,  56  N.  J.  Eq.  375,  39  Atl.  687  (1898), 

aff'g  1123. 
1123b.  Duvale  v.  Duvale,  55  N.  J.  Eq.  589,  39  Atl.  1113   (1897), 
aff'g  1123. 

1124.  Jackson  v.  Traction  Co.,  59  N.  J.  L.  25,  35  Atl.  754  (1896). 

1125.  Benz  v.  Fabian,  54  N.  J.  Eq.  615,  35  AtL  760  (1896). 

1126.  Adams  v.  Adams,  55  N.  J.  Eq.  42,  35  Atl.  827  (1896). 

1127.  Edwards  v.  McClave,  55  N.  J.  Eq.  151,  35  Atl.  829  (1896), 

aff'd. 
1127a.  Edwards  v.  McClave,  55  N.  J.  Eq.  822,  41  Atl.  1115  (1896), 
aff'g  1127. 

1128.  Donner's  Ex'rs,  65  N.  J.  Eq.  691,  55  Atl.  1104  (1903). 

1129.  Livesev  v.  Jones,  55  N.  J.  Eq.  204,  35  Atl.  1064   (1896), 

aff'd. 
1129a.  Livesey  v.   Jones,  56  N.  J.  Eq.  453,  41  Atl.  1115   (1897), 
aff'g  1129.  - 

1130.  Mills  V.  Davison,  .54  N.  J.  Eq.  6.59,  35  Atl.  1072  (1896). 

1131.  Pratt  V.  Boodv,  56  N.  J.  Eq.  175,  35  Atl.  1113  (1896),  rev'd. 
1131a.  Pratt  v.  Boody,  56  N.  J.  Eq.  429,  39  Atl.  670  (1896),  rev'g 

1131. 

1132.  Coles  V.  Coles,  —  N.  J.  Eq.  — ,  37  Atl.  1025  (1897). 

1133.  Cooper  v.  Cooper,  56  N.  J.  Eq.  48,  38  Atl.  198  (1897). 

1134.  Parker  v.  Seeley,  56  N.  J.  Eq.  110,  38  Atl.  280  (1897). 

1135.  Bentlev  v.  Bentlev,  —  N.  J.  Eq.  — ,  38  Atl.  286  (1897). 
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abatement  of  action. 

Text.  126. 
Statutes  : 

1.  Action  in  any  Court  of  record: 

not  by  death  of  either  party  between  verdict  and 
judgment  (1795),  S.  22,  §6;  Rl-146,  §6;  K2-163, 
§6  ;  R4-952,  §10  ;  RG-1,  §10 ;  R8-1,  §10. 
not  by  death  of  either  party  after  interlocutory  judg- 
ment, if  cause  survives  (1795),  S.  22,  §1;  Rl-146, 
§1;  R2-163,  §1;  R4-952,  §1;  R5-1,  §1;  R6-1,  §1; 
R8-1,  §1. 

not  by  death  of  one  of  several  plaintiffs  or  defendants 
(1795),  S.  22,  §2  ;  Rl-146,  §2 ;  R2-163,  §2 ;  R4-952, 
§2  ;  R5-1,  §2  ;  R6-1,  §2  ;  R8-1,  §2.  C.  176,  2091. 
not  by  death  of  either  party  after  issue  before  judg^ 
ment,  if  cause  survives  (1795-1846),  S.  22,  §3; 
Rl-146,  §3 ;  R2-163,  §3. 

not  by  death  of  either  party  after  declaration  filed,  if 
cause  survives  (1846),  R4-952,  §3;  R5-1,  §3;  R6-1, 
§3;R8-1,  §3.  ^ 

not  by  death  of  either  party  in  trespass  suit  after 
declaration  filed  and  before  issue,  if  not  by  death 
after  issue  (1855-1874),  S.  219,  §3;  R5-1,  §17. 

2.  Action  by  Attachment : 

not  by  death  of  defendant   after  attachment  levied 
(1798),    S.  45,    §29;    Rl-296,    §29;    R2-355,    §29; 
R4.48,  §4-8;  R5-35,  §48;  R6-41,  §57;  R8-97,  §57; 
(1901)  S.  508,  §28. 
S.  Action  of  Ejectment: 

not  by  death  of  defendant  after  issue  (1850-1855), 
S.  222,  §1 ;  R5-1,  §12. 

except  against  bona  fide  purchaser  after  20  years 
(1852-1855),  S.  223;  R5-1,  §14. 
not  bv  death  of  either  partv   (1855),   S.  224,   §61; 
R5-6.52,  §181;  R6-326,  §28;  R8-1282,  §28. 
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not  by  death  after  new  trial  granted  (1855),  S.  224, 
§72;  E5-652,  §192;  R6-326,  §39 ;  E8-1282,  §39. 
procedure  on  death  of  plaintiff  (1855),  S.  224,  §§62- 
66;  R5-652,  §§182-186;  E6-326,  §§29-33;  R8-1282, 
§§29-33. 

procedure  on  death  of  defendant  (1850-1855),  S.  222, 
§2;   E5-1,    §13;    (1855)    S.  224,   §§67-71;   E5-652, 
§§187-191;  E6-326,  §§34-38;  E8-1282,  §§34-38. 
.4.  Action  against  Official  Persojis: 

not  by  death  of  receiver  defendant  (1883),  S.  319, 
§1;E8-1,  §12.  ^ 

not  by  termination  of  office  of  limited  administrator 
defendant  (1890),  S.  187,  §1;  E8-1,  §13. 

5.  Action,  on  Mechanics'  Lien: 

not  by  death  of  builder,  mortgagee  or  owner  after 
claim  filed  and  suit  begun — but  continued  against 
representatiyes  or  heirs  and  summons  amended,  if 
necessary — (1905)  S.  576. 

6.  Action  in  Chancery: 

not  by  death  of  one  of  seyeral  plaintiffs  or  defendants, 
if  cause  suryiyes  (1795),  S.  22,  §4;  El-146,  §4; 
E2-163,  §4;  E4-952,  §4;  E5-1,  §4;  E6-1,  §4;  E8-1, 
§4.     C.  737. 

not  by  death  of  sole  complainant,  if  amendment  ap- 
plied for  (1833),  S.  100,  §1;  E3-440,  §1;  E4-952, 
§6;  E5-1,  §6;  E6-1,  §6;  E8-1,  §6.  C.  682. 
not  by  death  of  sole  defendant,  on  amendment  by 
rule  (1833),  S.  100,  §2;  E3-440,  §2;  E4-952,  §7; 
R5-1,  §7  ;  R6-1,  §7  ;  E8-1,  §7. 

abates,  if  cause  does  not  suryiye  (1795),  S.  22,  §5; 
El-146,  §5;  E2-163,  §5;  E4-952,  §5;  E5-1,  §5; 
E6-1,  §5;  E8-1,  §5. 

abates,  on  death  of  sole  party  and  no  application  by 
representatiyes    (1833),    S.  100,    §3;    E3-440,    §3; 
E4-952,  §8  ;  E5-1,  §8  ;  E6-1,  §8  ;  E8-1,  §8.     C.  B82. 
Oases  : 

death  of  one  of  several  plaintiffs:  no  reyocation  of  ref- 
erence by  rule  of  court — 94. 

proceedings  before  reyiyal  effectual  against  heii — 
1343. 

decree  in  partition  dated  back  and  ecmformed  to  pre- 
vious opinion  on  death  of  complainant  and  revival  by 
heir— 1343. 
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death  of  plaintiff  after  verdict  for  defendant:  judgment 
entered  for  defendant  if  plaintiff's  executor  refuse 
to  revive — 173. 

death  of  beneficiary :  in  action  for  wrongful  death,  no 
abatement — 481 . 

deaih  of  defendant:  attachment  not  abated  by  death  of 
defendant  after  return  of  writ— 2086. 
no  abatement  bv  death  of  defendant  after  execution 
issued  and  before  levy — 1451. 

breach  of  promise  abated  by  death  of  defendant  after 
issue  joined — 349. 

death  of  one  of  several  defendmits:  before  trial — sug- 
gested on  return  of  postea — 176. 

bill  of  revivor  necessary — if  action  survives  against 
the  survivor  in  a  new  capacity  (as  devisee  of  the  de- 
ceased defendant) — 737. 

suggestion  of  death  on  record  unnecessary  in  action 
of  trespass  quare  clausum  f regit — 354. 
action  survives  against  surviving  joint  debtor — 2091. 
distribution  in  partition  after  death  of  a  defendant 
—1083. 

death  of  tenant:  abates  distress  for  rent — 1344. 

removal  from  office  of  executor  plaintiff:  abates  action 
—1333. 

And  see  Joint  Debtors — Revival  of  Action — Sur- 
vival OF  Right  of  Action. 

abatement  of  legacies. 

Text.  110. 

Statutes  : 

general  legacies  abate  pro  rata  for  debts  (1730),  S.  8, 
§1;  S.  12,  §1;  Rl-36,  §1;  R2-49,  §1;  R4-358,  §1; 
R5-461,  §1;  R6-580,  §1;  R8-1937,  §1. 

Cases  : 

general  legacies: 

abate  pro  rata — 1752. 

irrespective  of  relationship  of  legatees — 1548. 
irrespective  of  provision  against  lapse  in  some  lega- 
cies— 1548. 

notwithstanding  direction  for  payment  "in  order 
stated  and  out  of  the  first  monev  that  shall  come  to 
hand"— 1548. 
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direction  of  will  that  no  part  shall  be  taken  "from 
the  share  of  A." — protects  general  and  specific  lega- 
cies to  A.  and  his  fourth  of  the  residue — 1416. 

legacy  for  value:  abates  after  general  legacies — 1503. 
onus  as  to  value  not  satisfied  by  language  of  bequest — 
"for  his  services  at  different  times" — 1503. 

legacy  in  lieu  of  dower:  after  general  legacies   (there 
being  lands  subject  to  dower)— 1410,  1321,  2099. 
abates  with  general  legacies  if  widow  had  no  inchoate 
right  of  dower  at  dat«  of  will — 74. 

residuary  shares:  whether  taking  effect  or  lapsed,  pro 
rata — 1658. 

(realty  and  personalty  blended)  abate  before  specific 
legacies  and  devises — 1658. 

specific  legacy  abates  before  residuary  realty — 1037. 
remainder   (after  life  estate)   $500  to  A.  and  "the 
balance"  to  B. — pro  rata — 1499. 

between  general  and  specific  legacies:  subject  to  inten- 
tion as  shown  by  the  will — 977. 
general  legacies  abate  before  specific — 1816. 
general  legacies  abate  before  specific  legacies  and  de- 
vises— 444. 

specific  not  abated  for  bequest  of  maintenance  to 
widow  "out  of  my  estate" — 1981. 

demonstrative  legacy:  no  abatement  for  insufficiency 
of  designated  fund,  where  all  legacies  are  charged  on 
sufficient  realty — 1655. 

no  abatement  for  insufficiency  of  designated  securi- 
ties—2161a. 

devastavit:  legacies  paid  not  liable  to  contribute  to  leg- 
acies unpaid,  if  the  personal  property  was  originally 
sufficient  and  was  wasted  by  the  executor — 565. 

direction   of   will:  legacy   to   widow   preferred — under 
direction  to  invest  for  her  for  life  and  to  pay  the 
other  legacies  after  her  death  out  of  the  fund — 911. 
And  see  Marshalling  of  Assets. 

ABDUCTION: 

devise  or  bequest  obtained  from  wife  after  abduction 
and  marriage— void  (1796),  S.  28,  §9;  El-208,  §9; 
K2-244,  §9;  R3-221,  §9;  (1829)  S.  86,  §9;  R4-256, 
§11;  R6-224,  §81;  R8-1046,  §81;  (1898)  S.  592, 
§116. 
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Text.   63. 

Cases  : 

what  is  such:  direction  to  executors  to  finish  the  Stev- 
ens Battery  and  offer  it  to  the  state — 2148. 
after  income  for  life,  a  gift  of  part  of  principal  share 
on  child  marrying  or  engaging  in  business— 1144. 
"such  articles  of  furniture  as  my  wife  may  think 
proper  to  keep" — 632. 

"to  he  enjoyed  and  held  fully  and  absolutely,"  with 
full  power  of  disposal — 837. 

personal  property  to  widow  for  life  with  full  power 
of  disposition  and  no  gift  over — 1882. 
"to  be  put  at  interest  in  some  safe  investment  and 
secured  to  her  during  her  natural  life" — 1958. 
"to  be  at  her  disposal  during  her  life" — (was  not  paid 
in  her  lifetime  or  disposed  of  by  her) — 294. 
misrecital  and  confirmation  of  ISTew  Jersey  laws  as 
providing  for  the  wife  "the  possession  of  one-third  of 
my  personal  estate" — 807. 

legacy  for  indefinite  time  and  power  of  disposal,  not- 
withstanding gift  over — 1521. 

notwithstanding  remainder  over  of  "such  part  as  re- 
mains unexpended" — 636. 
legacy  to  "A.  and  his  heirs" — 335. 
trust  for  married  woman   and  to  her  heirs   at  her 
death  and  direction  to  use  in  purchase  of  house  and 
convey  to  her  at  her  request — 1961. 
"to  have  the  interest  and  bequeath  during  his  natural 
life,  but  not  in  fee  simple  to  sell  and  waste**  and  at 
his  decease  to  descend  to  his  heirs" — 413. 
words  of  bequest  which  would  create  estate  tail  in 
land— "A.  and  her  children"— 618. 
full  power  of  disposal  by  will  with  remainder  over  if 
first  taker  "die  without  heirs  and  intestate" — 213. 
gift  to  A.  with  executory  devise  to  B.  on.  A.'s  death 
without  issue — made  absolute  in  A.  by  death  of  B. 
before  testator's  death — 791. 

subject  to  defeasance — bequest  over  of  personal  prop- 
erty on  death  of  first  taker  without  issue — 681. 
whai  is  not  such :  to  wife  for  use  during  widowhood  and 
at  her  death,  over — 857. 
limitation  over  on  definite  failure  of  issue — 610. 
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personal  property  limited  over  on  death  of  first  taker 
without  issue — 627, 

bequest  to  C.  and  her  issue  and  limitation  over  on  her 
death  "without  leaving  issue  living  at  her  death" — 
609. 

express  life  estate — and  codicil  changing  amount  and 
not  repeating  the  terms — 1461. 

express  life  estate  with  power  of  disposal  and  gift 
over— 1780,  1780a. 

residue  (real  and  personal)  for  life  with  power  of 
disposition  and  right  "to  use  as  much  of  the  princi- 
pal as  she  may  need" — 885. 

or  "of  so  much  as  may  be  necessary  for  her 

comfortable  support  and  maintenance" — 963. 
income;  to  A.  for  life  "and  as  much  of  the  principal 
as  she  may  need"  and  "whatever  may  remain  at  her 
death"  to  her  issue — balance  not  needed  or  used  be- 
longs to  issue — 1631. 

to  wife  for  life  "to  use  as  she  may  tliink  best"  and 
at  her  death,  remainder  over  of  "all  the  personal  prop- 
erty that  may  remain  unused  or  undisposed  of" — 
1580. 

gift  to  wife  and  power  to  dispose  of  "so  much  as  she 
may  not  use  for  comfortable  maintenance" — 1547. 
not  before  twenty-one — in  bequest  to  minor  and  over 
if  he  dies  under  the  age  of  twenty-one  "or  without 
disposing  of"  the  property — 2278. 
And  see  Contingent  Gift — Life  Estate. 

acceleration  of  remainder. 

Text.  4 
Cases  : 

hy  failure  of  particular  estate:  by  widow's  election  of 
dower— 763,   1195. 

by  condition  broken   (release  of  dower  b}'^  widow)  — 
7*63. 
not  effected:  not  by  death  of  one  annuitant  if  remain- 
der to  take  effect  on  death  of  all — 1246. 

"ACCORDING   TO   LAW": 

means  equally,  not  as  by  statute  of  descent,  in  devise 
to  nephews  and  nieces — 1408. 

remainder  to  surviving  children  of  life  tenant  "ac- 
cording to  law,"  means  at  death  of  life  tenant — 628. 
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Text.   100-106. 

Statutes  : 

approval  and  allowance  hy  Orphans.  Court  in.  default  of 
exceptions:  (1784)  S.  16,  §16;  Rl-59,  §16;  (1820) 
S.  91,  §30;  E2-776,  §30;  R4:-205,  §24;  R6-751, 
§104;  E8-2353,  §104;  R9,  §125;   (1905)   S.  565. 

extended  to  final  account  of  guardian  (1905), 

S.  565. 
audit  by  surrogate:   (1784)    S.  16,   §16;   Rl-59,   §16; 
(1820)    S.  91,    §30;    R2-776,    §30;    R4-205,    §24; 
R6-751,  §101;  R8-2353,  §101;  R9,  §121. 
on  return  day  or  day  then  fixed  by  adjourn- 
ment—(1898)  R9,  §121. 

or    day    previously    fixed    by    adjournment — 

(1905)   S.  565. 

audit  and  restatement  by  Supreme  Court — on  reversal 
of  Orphans'  Court  on  certiorari — (1843-1846) 
S.  141,  §1. 

surrogate  not  to  act  in  his  own  case  (as  executor,  &c.) 
—  (1874)  R6-751,  §145;  R8-2353,  §145;  R9,  §167. 
citation:  of  executor  or  adnvhnistrator — only  for  party 
interested— (1795)  S.  24,  §20;  Rl-153,  §20;  R2-174, 
§20;  R4-350,  §23;  R5-275,  §23. 
by  party  interested — on  failure  to  account  after  one 
year— (1856)  S.  296,  §1;  R5-574,  §74;  R6-751,  §98; 
R8-2353,  §98;  R9,  §116. 

by  surrogate  after  one  year  ex  proprio  niotu  with 
costs  and  penaltv  of  removal — (1855-1856)  S.  294, 
§6;  R5-574,  §54^ 

by  surrogate — on  failure  of  executor  or  administra- 
tor to  account  after  two  years  on  penalty  of  removal 
with    costs    and    loss    of   commissions — (1871-1898) 
S.  372,  §§2,  3;  R6-751,  §99;  R8-2353,  §99. 
may  be  cited  by  surrogate  by  direction  of  court  on  de- 
fault for  two  years  on  penalty  of  removal,  costs  and 
loss  of  commissions — (1898)  R9,  §117. 
on  application   of  co-executor  or   co-administratoi — 
Orphans'  Court  may  require  accounting  and  security 
—(1784)    S.  16,    §10;    Rl-59,    §10;    (1820)    S.  91, 
§10;    R2-776,    §10;    R4-205,    §11;    R5-574,    §11; 
R6-751,  §117;  R8-2353,  §117;  R9,  §138. 
of  fjuardimi — mav  be  directed  on  application  of  party 
interested— (1784-1856)     S.  16,    §16;    Rl-59,    §16; 
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(1820)    S.  91,    §30;    R2-776,    §30;    R4-205,    §24; 
R5-574,  §24. 

may  be  directed  by  Orphans'  Court  on  application  of 
co-^iardian— (1784)  S.  16,  §10;  Rl-59,  §10;  (1820) 
S.  91,  §10;  R2-776,  §10;  R4-205,  §11;  R5-574,  §11; 
R6-751,  §117;  R8-2353,  §117;  R9,  §138. 
may  be  cited  on  default — by  party  interested  (1856) 
S.  296,  §1;  R5-574,  §74;  R6-751,  §92;  R8-2353, 
§98;  R9,  §116. 

by  surrogate  by  direction  of  court — on  default  in  in- 
termediate accounts — (1898)  119,  §117. 
of  sureties— I'dOQ,  P.  L.  573. 

of  trustee — by  party  interested — on  failure  to  account 
after  one  yeai— (1856)  S.  296,  §1;  R5-574,  §74; 
R6-751,  §98;  R8-2353,  §98;  R9,  §116. 
on  application  of  co-trustee — may  be  required  and  se- 
curity or  removal— (1874)  R6-751,  §117;  R8-2353, 
§117;  R9,  §138. 

by   surrogate — on   his    own   motion — after   one   year 
(1855-1856)  S.  294,  §6;  R5-574,  §54. 
by  surrogate  by  direction  of  court  on  default  in  in- 
termediate accounts  on  penalty  of  removal,  costs  and 
loss  of  commissions — (1898)  R9,  §117. 

examination:  of  accountant — (1820)  S.  91,  §31; 
R2-776,  §31;  R4-205,  §26;  R5-574,  §26;  R6-751, 
§106;  R8-2353,  §106;  R9,  §126;  (1905)  C.  169. 
S.  565. 

exceptions:  to  report  of  surrogate  and  hearing  by  Or- 
phans' Court  or  referee— (1820)  S.  91,  §30;  R2-776, 
§30;  R4-205,  §24;  R5-574,  §24;  R6-751,  §105; 
R8-2353,  §105;  R9,  §126. 

one  auditor  instead  of  sei\'^eral — (1905)  S.  565. 

and  onus  of  later  objections  on  the  ward,  if  not  made 
and  noted  at  guardian's  intermediate  accounting — 
(1874)  R6-751,  §107;  R8-2353,  §107;  R9,  §124. 
objections  to  intermediate  account  of  executor,  ad- 
ministrator or  trustee — onus  on  objector  if  not  made 
and  noted  at  accounting^(1898)  R9,  §124. 

expenses:  expense  of  procuring  bond  allowed  in  account 
—(1894)   S.  245. 

fees  and  costs: 
See  Costs — Fees. 
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filing:  twenty  days  before  allowance— (1828)  S.  72, 
§3;  R4-205,  §25;  R5-574,  §25;  R6-751,  §101; 
R8-2353,  §101;  R9,  §121;  (1905)  S.  565. 
jurisdiction.:  in  Orphans'  Court  (1784),  S.  16,  §7; 
Rl-59,  §7;  R2-776,  §6;  R4-205,  §5;  R5-574,  §5; 
R6-751,  §2;  R8-2353,  §2;  R9,  §2. 
on  probate  or  letters  granted  by  ordinary  (1874- 
1891),  R6-751,  §7. 

except  by  administrator  pendente  lite  appointed  by 

ordinary  (1874),  R6-751,  §7. 
jurisdiction  exclusively  in  Orphans'  Court — (1891) 
S.  391,  §1 ;  R8-2353,  §237 ;  R9,  §6. 

except  by  administrator  pendente  lite  appointed  by 

ordinary— (1891)     S.  391,    §1;    R8-2353,    §237"; 

R9,  §6. 
jurisdiction  exclusively  in  Prerogative  Court — as  to 
its  O'wn  administrator  pendente  lite — (1874)  R6-751, 
§7;  (1891)  S.  391,  §1;  R8-2353,  §7;  R9,  §6. 
statutory  powers  of  Orphans'  Court  extended  to  all 
courts  having  jurisdiction  to  settle  accounts — (1869- 
1874)  S.  355. 

powers  of  Orphans'  Court  extended  to  the  ordinary — 
(1874-1905)  R6-751,  §5;  R8-2353,  §5. 
necessary:  from  administrator   (required  by  condition 
of  bond)— (1795)  S.  24,  §11 ;  R2-174,  §11 ;  R4-350, 
§11;  R6-751,  §43;  R8-2353,  §43;  R9,  §46. 

(by    statute)     (1856)    S.  296,    §1;    R.5-574,    §1 ; 

R6-751,  §96 ;  R8-2353,  §96 ;  R9,  §114. 
not  required  from  administrator  entitled  to  surplus 
after  debts  paid,  unless  required  by  party  interested — 
(1898)  R9,  §119. 

from  administrator  cum  testamento  annexo,  &c.,  (re- 
quired by  condition  of  bond)— (1795)  S.  24,  §11; 
R2-174,  §11;  R4-350,  §11;  R6-751,  §43;  R8-2353, 
§43;  R9,  §46. 

not  required  from  administrator  cum  testamento  an- 
nexo if  entitled  to  residue  and  releases  filed — (1878) 
S.  427,  §1;  R7-775,  §9;  R8-2353,  §183;  R9,  §120. 
C.  1441. 

or  if  afiidavit  of  payment  and  transfer  to  himself 

filed  instead  of  releases— (1895-1905)  S.  425,  §1; 

R8-2353,  §255. 

18 
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required  from  executoi— (1856)  S.  296,  §1;  E5-574, 
§1;  K6-751,  §96;  R8-2353,  §96;  R9,  §114. 
not  required  from  executor  entitled  to  surplus  and 
filing    releases,    unless    required    bj    court — (1878) 
^  S.  427,  §1 ;  R7-775,  §9  ;  R8-2353,  §183  ;  R9,  §120. 

f.  or  on  filing  affidavit  of  payment  or  transfer  to  the 

1^  executor  or  adminis-trator  instead  of  releases — (1895- 

I  1905)  S.  425,  §1 ;  R8-2353,  §255. 

I  not  required  from  executor  of  foreign  will  unless  re- 

I  quired  by  order  of  court— (1891)   S.  528;  R8-2353, 

§236;  R9,  §23. 

required  from  testamentary  guardian — (1799-1856) 
S.  39,  §3 ;  Rl-346,  §3 ;  R2-402,  §3 ;  R4-374,  §3 ; 
R5-341,  §3  ;  (1856)  S.  296,  §1 ;  R5-574,  §1 ;  R6-751, 
§96;  R8-2353,  §96;  R9,  §114. 
not  required,  if  releases  filed— (1898)  R9,  §119. 
required  from  testamentaiy  trustee — (1856)  S.  296, 
§1;  R5-574,  §1;  R6-751,'§96;  R8-2353,  §96;  R9, 
§114. 

not  required,  if  releases  filed — (1898)  R9,  §119. 
required  from  representative  of  deceased  executor — 
(1877)  S.  401,  §1;  R7-293,  §4;  R8-1425,  §13;  R9, 
§118.     C.  1187. 

required     from     substituted     administrator — (1901) 
S.  512,  §3. 

required  from  representative  of  deceased  administra- 
tor, guardian  or  trustee— (1898)  R9,  §118.    O.  2167. 
required  on  application  by  surety  on  ground  of  mis- 
management— from     administrator     or     guardian — 
(1820)  S.  91,  §9 ;  R2-776,  §9  ;  R4-205,  §10 ;  R6-751, 
§123;  R8-2353,  §123;  R9,  §143. 
and  from  trustee— (1860)  S.  234,  §1;  R6-1224,  §6; 
R8-3683,  §6;  R9,  §143. 
and  from  executoi— (1898)  R9,  §143. 
from  administrator,  executor  or  guardian  on  appli- 
cation   of    surety    for    his    own    discharge — (1859) 
S.  298,  §2;  R5-574,  §81;  R6-751,   §124;  R8-2353, 
§124;  R9,  §144. 

and  from  trustee— (1898)  R9,  §144. 
required  by  Orplians'  Court — on  removal  of  executor, 
administrator,  guardian  or  trustee  and  order  for  de- 
livery   of    assets   to    successor — (1855)    S.  294,    §3; 
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R5-574,  §51;  E6-751,  §130;  R8-2353,  §130;  R9, 
§152. 
7iatice:  accounts  of  executors  and  administrators  au- 
dited by  surrogate  on  two  months'  public  notice — 
(1784-1856)  S.  16,  §16;  Rl-59,  §16;  R2-776,  §30; 
R4-205,  §24;  R5-574,  §24. 

on  two  months'  public  notice  and  publication — (1856- 
1898)  S.  296,  §3;  R5-574,  §76;  R6-751,  §102; 
R8-2353,  §102.     C.  914,  1766. 

on  one  month's  public  notice  and  publication — (1898) 
R9,  §122. 

on  thirty  days'  personal  notice,  and  two  months'  pub- 
lic notice— (1855-1856)  S.  294,  §8;  R5-574,  §56. 
guardian's  and  trustee's  accounts — on  ten  days'  cita- 
tion of  persons  concerned— (1820-1898)   S.  91,  §30; 
R2-776,   §30;  R4-205,   §24;  R5-574,   §24;   R6-751, 
§103;  R8-2353,  §103.     C.  2176. 
and  on  two  months'  public  notice  and  publication — 
(1856-1898)     S.  296,    §3;    R5-574,    §76;    R6-751, 
§102;  R8-2353,  §102.     C.  914,  1766,  2176,  2177. 
on  thirty  days'  citation  and  two  months'  public  no- 
tice—(1855-1856)    S.  294,   §8;  R5-574,   §56. 
on  public  notice  and  publication  of  one  month  or  ten 
days'  personal  citation— (1898)  R9,  §§122,  123. 
notice  and  proof  of  advertisement  of  account  by  rep- 
resentative of  deceased  executor  as  in  case  of  executor 
or  administrator— (1877)    S.  401,   §2;   R7-293,   §5; 
R8-1425,  §14;  R9,  §118. 

so  of  deceased  administrator,  guardian  or  trustee — 

(1898)  R9,  §118. 
settlement:  hj    Orphans'    Court— (1784)    S.  16,    §16; 
Rl-59,    §16;     (1820)     S.  91,    §30;    R2-776,    §30; 
R4-205,  §24;  R5-574,  §24;  R6-751,  §102;  R8-2353, 
§102;  R9,  §122. 

on  examination  of  account  and  vouchers  and  proof 
of  publication— (1874)  R6-751,  §104;  R8-2353, 
§104. 

by  representative  of  deceased  executor — settlement  of 
account  by  Orphans'  Court  and  appeal  as  in  other 
cases— (1877)  S.  401,  §1;  R7-293,  §4:  R8-1425, 
§13;  R9,  §118. 

so  of  deceased  guardian,  administrator  or  trustee 

—(1898)  R9,  §118. 
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settlement  of  final  account  of  executors,  administra- 
tors, guardians  and  trustees  by  Orphans'  Court — con- 
clusive, except  fraud  or  mistake  shown  to  satisfaction 
of  Orphans'  Court— (1784)  S.  16,  §17;  Rl-59,  §17; 
(1820)  S.  91,  §32;  E2-776,  §32;  E4-205,  §^7; 
E5-574,  §27;  R6-751,  §108;  R8-2353,  §108;  R9, 
§127.  C.  190,  190a,  198,  210,  557,  583,  896,  954a, 
1316,  1455,  1528,  2046,  2175. 
See  Opening,  infra. 

effect  of  decree — full  discharge  except  as  to  later  re- 
ceipts and  fraud  and  mistake — (1784)  S.  16,  §17; 
Rl-59,  §17;  (1820)  S.  91,  §32;  R2-776,  §32; 
R4-205,  §27;  R5-574,  §27;  R6-751,  §108;  R8-2353, 
§108;  R9,  §127. 

approval,  confirmation  and  record  of  guardian's  ac- 
counts—(1799-1874)  S.  39,  §3;  Rl-346,  §3;  R2-402, 
§7 ;  R4-374,  §3 ;  R5-341,  §3. 

appro^^al,  confirmation  and  record  of  guardian's  an- 
nual accounts— (1874-1898)  R6-751,  §107;  R8-2353, 
§107. 

as  to  all  intermediate  accounts — (1898-1905) 

R9,  §124. 

of  guardians  only — (1905)  S.  565,  §2. 

decree  of  allowance  as  to  all  final  accounts — (1896) 
R9,  §125. 

as  to  final  accounts  of  guardians  and  as  to  all 

accounts  of  executors,  administrators  and  trustees — 
(1905)  S.  565,  §3. 

when:  within  one  year  after  appointment — (1855) 
S.  294,  §6 ;  (1856)  S.  296,  §1 ;  R5-574,  §74 ;  R6-751, 
§96;  R8-2353,  §96;  R9,  §114. 

at   next   term    after     removal — (1855)    S.  294,    §3; 
R6-751,  §130;  R8-2353,  §130;  R9,  §152. 
by  testamentary  guardian — vearly  and  oftener,  if  re- 
quired— (1874-1898)   R6-751,   §97;  R8-2353,  §97. 
every  throe  vears  and  oftener,  if  required — (1898) 
R9,'§115. 

by   trustee — everv    three    vears    and    oftener,    if   re- 
quired—(1898)  R9,  §115^ 
Cases  : 

audit:  passes  on  correctness  and  completeness  of  all 
items — 1155. 
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citation:  may  be  by  legatee — 936. 

residuary  legatee  may  file  bill  in  equity  for  ac- 
counting— 1070. 

or  for  accounting,  sale  of  land  and  payment  of 

debts — though  himself  subordinate  to  legacies  not  yet 

due— 322. 
decree  in  Chancery  for  account:  not  unless  prayed  for 

in  bill— 1570a. 
default  in  accounting:  with  consequent  litigation — for- 
feits commissions — 927. 

allowance  confined  to  expenses,  exclusive  of  services 

in  maintenance  of  widow  under  will — 908. 

delayed  and  imperfect— court  refused  cancellation  of 

mortgage  by  executor  to  secure  what  might  be  due 

on  accounting- — 978a. 

default  excused— family  transactions  and  long  period 

intervening — 978. 

excused  where  vouchers  delivered  for  the  purpose  to 

co-administrator  and  account  supposed  to  have  been 

rendered — 1617. 

obedience  to  order  to  account  not  excused  by  contest 

of  probate  pending  in  ISTew  York— 1510. 
evidence:  as  to  assets— items  inventoried  and  not  col- 
lected—1077. 

burden   on   accountant— as   to  discharge  items— 148, 

927. 

items  of  discharge  rejected  if  court  equally  divided 

—148. 

burden  on   complainant — in   bill   to  correct   account 

after  settlement— 1 328. 

And  see  Vouchees. 
exceptions:  see  Exceptions. 
fees  and  costs:  auditing  fees— percentage  (1891,  P.  L. 

512)  not  extended  to  balance  from  former  account 

—1155. 

not  increased  by  agreement — 664. 

extra  allowance  to  judges  inadmissible — 111,   1541, 

651. 

allowance  in  Orphans'  Court  on  estate  above  $50,000 

—reduced— 1827. 

And  see  Costs — Fees. 
"final  settlement":  in  R6-751,  §110,  construed— 1827a. 
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form:  may  be  final,  if  so  appear,  though  not  so  entitled 
—210. 

list  of  investments  to  be  annexed — Orphans'  Court 
Rule  6. 

general  statement  of  items  sufficient — 111. 
depreciation — should  state  inventory  value  as  charge 
and  pray  allowance  for  loss — 949. 
obscurities  due  to  executor's  failure  to  keep  accounts 
—1107. 
insufficient — if  only  items  of  discharge  stated — 1047. 

fraud:  account  of  deceased  executor  may  be  attacked 
for  fraud— 896. 

interest:  allowed  on  advances  made  bv  administrator — 
111. 

interest  not  chargeable  between  deceased  and  surviv- 
ing partners  back  of  account  settled  inter  vivos — 1352. 
interest  chargeable  on  new  items  added  on  exceptions 
— up  to  pronouncing,  but  not  to  entering  of  decree — 
2179. 
And  see  Interest. 

items  of  charge:  collusive  undervaluation  of  personal 
property  sold  to  executrix  disallowed  and  difference 
charged  to  executrix — 2116. 
lost  note  of  executor  to  testator  charged — 715. 
inventory  to  be  charged — presumptively — 129,  1507a. 
cash  charged  though  not  inventoried — on  conflicting 
evidence  as  to  amount — 1822. 

fund  held  in  special  trust  Avith  knowledge  of  admin- 
istrator, but  inventoried  as  general  estate — should  be 
so  charged — 649. 

principal  amount  taken  as  last  ascertained,  if  funds 
mingled,  no  account  and  executor  not  knowing — 1780. 
advancements  not  to  be  included  in  inventory  or  ac- 
coimt — 557. 

actual  not  nominal  proceeds  of  sale  of  land  charged 
.  against  executor,  including  other  land  taken  in  part 
payment — 2133. 

and  excluding  a  note^  taken  and  charged  as 

payment  received — but  never  actually  paid — 253. 

items  of  discharge:  only  reasonable  prudence  and  dis- 
cretion required  in  payment — 148,  812. 
objection  of  legatee  waived  by  his  consent  to  the  pay- 
ment— 651. 
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payments  to  be  made,  charged  and  allowed  as  paid 
(executor  liable  to  the  payee) — 695. 
traveling  expenses  allowed — 1733. 

disallowed — 328. 

costs  in  trover  suit    (resulting  adversely  to  estate) 
allowed— 1895. 

attorney's  services  allowed— subject  to  correction  by 
court— 818. 

necessary   and   proper  services   of  counsel   allowed — 
1733. 

counsel  fees  paid — necessity  and  propriety  to  be  de- 
termined by  the  court — 1846. 

broker's  commissions  for  sale  of  land  allowed — 1733. 
commissions  and  surrogate  fees  allowed  on  prior  ac- 
count and  not  then  deducted — 1733. 
bonus  paid  by  guardian  for  guaranty  of  a  security 
held  by  estate — assented  to  by  ward  in  private  settle^ 
ment — allowed — 2178. 
salary  of  business  agent  allowed — 1733. 
advances  made  by  a  debtor  for  pressing  claims — on 
special  agreement  for  repayment  without  set-off — pay- 
ment by  executor  allowed — 1516. 
deficiency  on  foreclosure  of  mortgage  inventoried — 
allowed— 1733. 

item   inventoried   as  due — afterward  charged  off  as 
not  really  so — 330. 

inventory    value    charged    and    loss    on    investment 
charged  off — 949. 

depreciation  charged  off— 1807,  1851,  1884,  2107. 
taxes  and   repairs   on  land  held  in  trust — allowed — 
1733. 

assessments  allowed,  though  made  under  statute  after- 
ward held  unconstitutional — 1733. 
taxes  on  decedent's  land — disallowed — 1895. 
taxes  paid  on  improper  investment  in  bank  stock — 
disalloAved— 1970. 

repairs  disallowed — under  naked  power  of  sale — and 
otherwise  provided  for  in  Avill — 1012. 
repairs  and  insurance  on  real  estate  disallowed,  where 
paid    without   request   of   devisees    and    cliarged    as 
moneys  paid  to  them — 1847. 

allowed  under  power  of  sale  and  implied  trust 

—1410. 
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overpayment  of  value  of  dower  on  sale  of  land  by  ex- 
ecutrix— disallowed — 2 116. 

credit  allowed  in  former  account  for  notes  inventoried 
and  chai^ged  off  as  uncollectable — not  changed  except 
by  specific  evidence  of  subsequent  collections — 1077. 
credit  disallowed — for  \Yant  of  voucher  and  twenty 
years'  delay  in  making  charge — 1309. 
salary  of  accountant — disallowed — 1945. 
improper  distribution  taken  out  of  account  and  ap- 
plied as  charge  against  distributee's  share  of  the  real 
property — 908. 
And  see  Expense  of  Administration. 

joint   account:    co-executor    not    ipso    facto    liable  for 
moneys  received  by  other  executor — 954a,  1602. 
joint  liability  for  money  received  by  both  executors 
—1702. 

joint  liability  of  co-executors  in  general  on  joint  ac- 
count—708. 

co-executors  liable — unless  shown  to  be  separate  ac- 
count by  manner  of  statement — 329,  839. 
and  in  absence  of  fraud  and  mistake — 954. 
and  in  case  of  negligence — 954. 

not — ^by  joint  account  filed  and  verified  by  one  only 
—1602. 

joint  liability — on  settlement  of  joint  account — 306, 
683,  839. 

in  the  absence  of  explanation — 430. 
liability  inter  se — not  determined  by  settlement  of 
joint  account — 306. 

separate  accounts — not  objected  to— separate  liability 
—523. 
And  see  Co-Administeators. 

jurisdiction — Courts   of   Equity:  concurrent   with    Or- 
phans' Court— 318,  555,  571,  1070,  1528,  1843a. 
not  to  infringe  on  probate  jurisdiction  as  to  accounts 
—1378a. 

not  taken  except  in  discretion  of  Chancery  after  ac- 
counting begiin  in  Orphans'  Court — 555. 
assumed  after  two  years  and  no  inventory  or  account 
filed  in  Orphans'  Court — 571. 

when  all  parties  are  before  the  court  for  construction 
of  the  will— 1143,  787. 
on  allegation  of  breach  of  trust — 1174. 
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for  enforcement  of  claim  against  special  fund — 656. 
for   accounting  and   settlement  and   special  relief — 
1490. 

for  accounting  by  surviving  trustee  and  representa- 
tive of  deceased  trustee — 2167. 

for  discovery,  account  and  distribution  against  ad- 
ministrator retaining  trust  fund  twenty  years  with- 
out investment  after  accounting  in  Orphans'  Court 
—687. 

for  discovery  of  investment  securing  share  bequeathed 
to  complainant  for  life — notwithstanding  settlement 
of  account  in  Orphans'  Court — 1812. 
for  rents  received  as  dowress — in  partition  suit — not- 
withstanding account  in  Orphans'  Court  for  earlier 
rents  as  guardian  of  complainant — 1335. 
after  jurisdiction  taken  to  reach  proceeds  of  condem- 
nation— 656. 

for  administration  of  the  estate — 1843a. 
after  decree  in  Chancery  for  accounting — 1962. 
after  failure  to  account  because  of  disagreement  be- 
tween coadministrators  to  obey  Chancery  decree  di- 
recting them  to  account  in  Orphans'  Court — 1949. 
final  accounting  in  Chancery,  notwithstanding  inter- 
mediate accounts  in  Orphans'  Court — 523. 
against  representatives  of  deceased  trustee  after  in- 
termediate accounts  in  Orphans'  Court — 2167. 
for  special  reasons  after  proceedings  begun  in  Or- 
phans' Court— 1174. 

exercised  onlv  for  special  cause  after  accounting  be- 
gim  in  Orphans'  Court— 318,  1528. 
for  accounting  and  marshalling  on  bill  to  enforce 
subrogation  to  claim  of  creditor — 1075. 
for  accounting  between  surviving  partner  and  repre- 
sentatives of  deceased,  notwithstanding  account  stated 
by  surviving  partner — 1921. 

for  mingling  and  using  individual  and  trust  funds — 
687. 

for  accounting  and  surcharging  of  fraudulent  account 
and  settlement  between  surviving  partner  and  repre- 
sentative of  deceased  partner — 1835. 
for  negligence  in  management  of  trust— 1702. 
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to  impeach  account  in  Orphans'  Court  for  fraud — 
327,  337,  1364. 

for  palpable  mistake — 557. 

to  relieve  surety  for  fraud  in  account — 652. 
paramount  to  Orphans'  Court  where  injunction  and 
receiver  sought — 319. 

jurisdiction  taken  for  cause  supersedes  pending  pro- 
ceeding in  Orphans'  Court — 1490. 
not  unnecessarily — on  bill  to  enforce  charge  of  leg- 
acy— 1075. 

not  to  question  regularity  or  correctness  of  judgment 
of  Orphans'  Court  settlement — 327. 
not  to  question  it  in  a  collateral  suit — 1236. 
not   to   review    settlement   of    account   by    Orphans' 
Court— 1528. 

without  fraud  or  mistake — 282. 

not  for  accounting  by  executor  for  funds  of  decedent 
held  in  testator's  lifetime  as  trustee^ — after  account- 
ing in  Orphans'  Court  and  settlement  as  executor — 
337. 

not  to  relieve  one  from  joint  liability  on  joint  account 
— without  mistake  or  fraud — 839,  954. 
removal   to   another   county   not   sufficient   ground — 
2140. 

And  see  Equity  Jurisdiction. 
jurisdiction, — Orphans'    Court:  for    account  of     income 
of  fund  bequeathed  to  executor  in  trust  to  pay  in- 
come— and  although  subject  to  set-off  by  executor — 
1315. 

over  account  by  administrator  of  deceased  trustee  as 
trustee   (statute) — 1646a. 
may  cit-e  executor  of  executor  to  aceount^ — 6. 
not  to  adjudicate  dispute  betAveen  co-executors  as  to 
counsel  fee  claimed  to  have  been  paid  by  one — 1878. 
not  to  order  suit  between  co-executors  for  want  of  ac- 
counting— 188. 

not  for  alleged  negligence  in  leaving  estate  in  hands 
of  co-executor — 1712. 

not  to  cite  to  account  (in  absence  of  New  Jersey  as- 
sets)   a  non-resident  foreign  executor  of  a  deceased 
New  Jersey  executor — 1859. 
disputed  claims — see  Orphans'  Court. 
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mistakes  and  omissions:  may  be  corrected  by  Orphans' 
Court— 111. 

item  charged  by  mistake  as  received — and  afterward 
paid  over  in  distribution — may  be  recovered  at  law 
—253. 
see  o-pening — infra. 

necessary:  by  executor  who  is  tenant  for  life — 1047, 
1077. 

by  executor — though  estate  declared  insolvent  and 
time  for  presentment  of  claims  not  exjDired — 197. 
by  executor  of  deceased  executor  to  substituted  ad- 
ministrator— foT  all  assets  administered  or  unadmin- 
istered — unless  deceased  executor  was  sole  party  in 
interest — 291. 

for  specific  securities  standing  in  deceased  ex- 
ecutor's individual  name  and  taken  for  distributive 
share  of  the  complainant  in  equity — 1948. 
by  trustee  filing  his  bill  for  redemption  and  account- 
ing by  cestui  que  trust  as  his  mortgagee — 978. 
by  retiring  trustee — filing  bill  for  appointment  of 
successor — 895. 

noi  necessary:  by  executor  where  whole  estate  received 
and  accounted  for  by  his  co-executor — 1712. 
by  executor  of  deceased  executor  (under  Act  of  1898, 
repealed  in  1901)— 1187. 

by  a  father  who  is  trustee  to  apply  income  for  educa- 
tion and  support  of  children  (the  children  being 
properly  provided  for) — 957,  2078. 
by  a  mother  for  income  bequeathed  to  her  for  the 
maintenance  of  her  daughter  for  whom  she  had  pro- 
vided—1546a. 

not  specially  in  advance  of  regular  accounting  for 
disbursements  in  probate  litigation — 1993. 
after  lapse  of  thirty-four  years  since  private  settle- 
ment between  executor  and  guardian  of  then  infant 
complaint — 1956. 

notice:  regularitv  cannot  be  questioned  in  Chancery — 
327. 

settlement  set  aside  for  want  of  statutory  notice — 
2022. 

annual    accounts    of    guardian — ineffectual    without 
statutory  notice — 2177. 
personal  citation  not  necessary — 2176. 
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notice  signed  after  death,  of  executor  insuflScient — 
1766. 

statutory  notice  of  settlement  does  not  dispense  with 
notice  of  application  for  approval  of  investment — 914. 
opening:  Orphans'  Court  cannot  re-open  final  account 
except  for  fraud  or  mistake — 910. 
opening  account  for  mistake  is  confined  to  correction 
in  that  particular — QQ6. 

errors  in  intermediate  account  corrected  after  settle- 
ment in  Orphans'  Court — 1218. 
wholly  vacated  if  improvidently  allowed — 767. 
commissions  to  executor  on  intermediate  account  may 
be  re-settled  on  exceptions  to  later  accounting — 1857a. 
Orphans'  Court  cannot  re-open  final  account  to  re-ad- 
just division  of  commissions — 210. 
not  opened  after  long  acquiescence  in  mutual  settle- 
ment—927. 

application  to  re-open  must  allege  and  specify  fraud 
or  mistake — 198. 

petition  to  set  aside  for  fraud  or  mistake  need  not 
specify  particulars — 767. 
application  by  successor  in  office — 190. 
item  corrected  after  master's  report  on  original  ex- 
ceptions— 1110. 

procedure  to  re-open  by  stating  new  account — 198. 
for  mistake — court  must  be  "satisfied"  by  evidence 
—2046. 

fraud  to  be  shown  to  "the  satisfaction  of  the  court" — 
i.  e.,  judicial  satisfaction — 190. 
burden  of  proof  of  error  after  decree — 1110. 
burden  as  to  fraud  or  mistake  on  applicant — 198. 
opened — evidence  of  specific  sums  received  and  omit- 
ted is  admissible  under  general  allegation  in  petition 
and  notice  that  they  were  received  and  omitted — 525. 
cannot  be  opened  by  the  court  for  error  without  mis- 
take or  fraud — 1196. 

Orphans'  Court  may  consider  mistakes  in  omitting 
items  from  both  sides  and  deny  application — if  no  in- 
jury done — 583. 

time  for  re-opening  in  discretion  of  court — 198. 
opening — for  fraud  or  mistake — matter  of  discretion 
of  court — 190a. 
not  reviewable  by  certiorari — 190a. 
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rerstatement  in  discretion  of  court  and  not  appeala- 
ble—1924. 

re-statement  by  surrogate — not  subject  to  appeal — 649. 

order  of  Orphans'  Court  refusing  to  set  aside  a  decree 

of  settlement  is  subject  to  appeal  and  reversal  for 

irregularity — 2022. 

And  see  Appeal — Certiorari. 
procedure :  administrator  may  be  examined  on  oatb  as 

to  indebtedness  of  co-administrator  to  estate — though 

not  included  in  inventory  and  not  challenged  then — • 

169. 
report  of  auditors:  as  to  individual  use  of  funds  by 

executor — may  be  general — 151. 
settlement:  valid  until  set  aside — 182. 

executor  must  use  diligence  in  procuring  it — 713. 

conclusive  until  set  aside — 896. 

omission  or  mistake  in  intermediate  corrected  in  later 

account— 111,  1636,  1733,  1857a. 

conclusive,  if  no  fraud  or  mistake — 1155. 

in  subsequent  action  for  legacy  and  plea  of  no 

assets — 58. 

Orphans'  Court  decree  conclusive  in  Chancery — 1236. 

see  jurisdiction} — in  equity — supra. 

conclusive  on  Court  of  Chanceiy  in  absence  of  fraud 

—1528. 

not  conclusive — except  inter  partes — 2. 

as  to  subsequent  distribution  under  will — 1316. 

against  attack  on  fraudulent  averment  of  sale 

of  personal  property — 1362. 

to  relieve  executor  from  his   debt  to  testator 

omitted  from  inventory  and  account — 282. 

as  to  manner  of  distribution — in  specie  or  cash 

—2175. 

no  bar  to  action  by  administrator  in  trover  for  other 

property — 253. 

conclusiveness  not  extended,  without  notice,  to  claim 

of  right  to  distributive  share — 1455. 

not  reversed  because  distribution  not  made  as  directed 

—101. 

filing  guardians'  intermediate  account  without  con- 
firmation— not  prima  facie  evidence  of  its  correct- 
ness—2177. 


286  Succession  Law  of  JN'ew  Jersey, 

ACCOUNTIXG — Continued. 

^ith  conlinnation — are  prima  facie  correct  as 

against  ward  in  final  accounting — 2176. 
vouchers:  sufficient  proof  on  exceptions  to  items  paid, 
unless  voucher  im})eaclied — 1617. 
not  require<l  after  long  time  for  necessary  administra- 
tion exj^enses  of  surrogate — 1617. 
receipts  by  cestui  que  trust  admit  that  payments  re- 
ceived were  properly  .made — 965. 
And  see  Assets — Exceptions — Foreign  Assets. 

ACCUlVf  ULATION : 

implied:  of  residuary  income,  under  provision  to  divide 
residue  after  death  of  A. — 1700. 

by  bequest  over  of  the  principal  and  accumidations 
—734. 
And  see  Perpetuity. 

ACTING  EXECUTOR: 

sale  under  devise  or  direction  to  executors  to  sell — 

see  Direction  to  Sell. 

sale  under  power  of  sale — see  Power  of  Sale. 

ACTION. 

Text.  117-130. 

Statutes : 

against  admimstraior  or  executor:  administrator  sued 
like  executoi— (1795-1905)  S.  24,  §8;  Rl-153,  §8; 
R2-174,  §8;  114-350,  §8;  R5-275,  §8;  R6-395,  §7; 
R8-1425,  §7.     0.  373. 

liable  to  executor  under  subsequent  probate  and  let- 
ters—(1730)  S.  8,  §5;  (1774-1905)  S.  12,  §5; 
Rl-36,  §5;  R2-49,  §5;  R4-358,  §5;  R5-461,  §5; 
R6-395,  §1;  R8-1425,  §1. 

bona  fide  acts  and  purchasers  protected — liability  of 
administrator  to  executor  unchanged — (1730)  S.  8, 
§5;  (1774-1905)  S.  12,  §5;  Rl-36,  §5;  R2-49,  §5; 
R4-358,  §5;  R5-461,  §5;  R6-395,  §1;  R8-1425,  §1. 
personal  representative  may  be  sued  in  account — 
(1794-1905)  S.  21,  §2;  Rl-140,  §2;  R2-156,  §2; 
R4-46,  §2  ;  R5-5,  §2  ;  R6-4,  §2  ;  R8-5,  §2. 
on  claim  rejected,  though  not  yet  due — (1874) 
R6-751,  §61 ;  R8-2353,  §61 ;  R9,  §69. 
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disputed  claim  must  be  sued  in  tliree  months  after 
not.ic^-(1849)  S.  216,  §2;  R5-275,  §29;  R6-751, 
§63;  R8-2353,  §63;  RD,  §71.  0.275,  479,  1006, 
1843a,  1885. 

may  be  sued  for  claim  barred  for  non-presentment 
and  presented  against  surplus  and  not  paid — (1889) 
S.  455,  §2;  R8-2353,  §226;  R9,  §73. 
claim  not  duly  presented,  after  settlement  and  un- 
distributed surplus — must  be  sued  within  one  month 
after  notice— (1889)  S.  455,  §3;  R8-2353,  §227; 
R9,  §74. 

by  creditor,  barred  for  non-presentment,  to  charge 
legacy  or  distributive  share  in  his  hands— (1849) 
S.  216,  §5;  R5-275,  §32;  R6-751,  §68;  R8-2353, 
§68;  R9,  §79. 

or  on  his  failure  to  account  and  take  order  for  dis- 
tribution—(1874)  R6-751,  §69;  R8-2353,  §69;  R9, 
§80. 

by  executor  against  administratoi' — after  will  found — 
for  unadministered  assets — (1774)  Rl-36,  §5  ;  R2-49, 
§5;  R4-358,  §5;  R6-395,  §1;  R8-1425,  §1. 

against  co-administrators  or  co-executors:  as  one  de- 
fendant—(1795)  S.  24,  §6;  Rl-153,  §6;  R2-174,  §6; 
R4-350,  §6;  R6-846,  §25;  R8-2530,  §25;  (1903) 
S.  532,  §24. 

against  absent  defendants:  heirs,  devisees  or  personal 
representatives  may  apply  to  re-opeu  Chancery  de- 
cree six  months  after  notice  of  decree  or  three  years 
after  decree— (1820)  S.  101,  §4;  (1903)  8.^311, 
§18;  R2-702,  §4;  R4-905,  §61;  R5-96,  §61;  R6-103, 
§21;  R8-372,  §21. 

against  representatives  of  deceased  joint  debtor:  in  life-. 
time  of  survivor  as  though  obligation  several — (1797) 
S.  75,  §4;  Rl-254,  §4;  R2-305,  §4;  R4-801,  §4; 
R5-567,  §4 ;  R6-741,  §3  ;  R8-2335,  §3.  C.  131,  267, 
1866,  1549,  1549a. 

against  heirs  and  devisees:  see  Heirs  and  Devisees. 

against  unknown  heirs,  devisees  and  personal  represent 
tatives:  (of  party  having  interest  or  estate) — sued  as 
such  in  Chancerv  as  to  I^ew  eTersev  lands — (1881- 
1891)  S.  313,  §§1,  2  ;  R7-85,  §§7,  8  ;'  R8-372,  §§140, 
141. 
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of  party  having  interest  or  estate,  mortgage,  charge 
or  lien  in  jSTew  Jersey  lands — sued  as  such  in  Chan- 
cery—(1891-1893)  S.  314,  §1;  K8-372,  §165. 
sued  as  such  in  Chancery — where  proper  defendants — 
(1893)  S.  312,  §§1,  2;  R8-372,  §§179,  180;  (1902) 
S.  311,  §§10,  11.     C.  2221. 

of  mortgagor  and  those  claiming  under  him — in  fore- 
closure—(1873-1891)      S.  274,     §1;     E6-701,     §6; 
E8-2101,  §6;  (1891)  S.  276,  §1;  R8-2101,  §40. 
of    any    party     interested — in     foreclosure — (1892), 
S.  275,  §1;  R8-2101,  §67. 

of  party  presumed  to  be  dead — in  partition— (1871) 
S.  270,  §1;  R6-1375,  §1;  E8-2420,  §70;  (1898) 
S.  273,  §67. 

unknoAvn  heirs,  devisees  and  personal  representativea 
(at  law)  by  affidavit  by  creditor  of  decedent  and  or- 
der for  process  against  them  as  such — (1894-1903), 
S.  360,  §1;  R8-2530,  §361. 

against  any  defendant  (at  law)  whose  name  is  un- 
known by  fictitious  name  and  identifying  description 
—(1903)  S.  532,  §43. 

against  executors,  administrators,  &c.,  of  deceased 
owner  or  builder  on  mechanics'  lien: 
action  may  be  against  personal  representatives  of  de- 
ceased builder  or  owner — in  localities  mentioned 
—(1820-1853)  S.  543,  §2;  (1835-1853)  S.  544,  §2; 
(1836-1853)  S.  545;  (1837-1853)  S.  546 ;  (1839- 
1853)  S.  547;  (1842-1853)  S.  548 ;  (1843-1853) 
S.  549;  (1844-1853)  S.  550 ;  (1846-1853)  R4-742, 
§2;  (1851-1853)  S.  551— all  repealed  (1853), 
S.  552  ;  E5-524.  C.  2084,  1189. 
action  mav  be  against  personal  representatives  of  de- 
ceased bui'klei— (1866-1898)  S.  92,  §2;  E6-667  §21; 
E8-2083,  §21;  (1898)  S.  138,  §26. 

against    personal    representatives    of  deceased 

owner- (1866-1874)   S.  92,  §2.     C.  2084. 

against  heirs  or  devisees  of  deceased  owner — 

(1874-1898)    E6-667,   §21;   E8-2083,    §21;    (1898) 

S.  138,  §26. 

And  see  Abatehiext  of  Action. 

between  co-executors,  co^administrators  or  co-gioardians; 
may  be  directed  by  court  on  failure  to  account  or  give 
security— (1784-1846,)     S.  16,     §10;     El-59,     §10; 
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(1820-1874)  S.  91,  §10;  E2-776,  §10;  E4-205,  §11; 
R5-5Y4,  §11.     C.  188. 

may  sue  for  personal  property  or  waste  after  removal 
of  co-executor,  &c.— (1874)  K6-751,  §131;  R8-2353, 
§131  ;R9,  §§151,  153. 

hy  administrator  or  executor:  administrator  may  sue 
like  executoi— (1821)  S.  24,  §8;  Rl-153,  §8; 
R2-174,  §8;  R4-350,  §8;  R5-275,  §8;  R6-395,  §7; 
R8-1425,  §7. 

may  bring  action  of  account — (1794)  S.  21,  §1  ; 
Rl-140,  §1 ;  R2-156,  §1 ;  R4-46,  §2  ;  R5-5,  §2  ;  R6-4, 
§2 ;  R8-5,  §2. 

may  sue  in  partition  if  having  power  of  sale — (1888) 
S.  268,  §1;  R8-2420,  §64;  (1898)  S.  273,  §40. 
C.  1010. 

by  acting  executor  alone,  if  others  renounce — (1871) 
S.  394;  R6-846,  §26;  R8-2530,  §26;  (1903)  S.  532, 
§25. 

by  adyninistraior  de  bonis  non.  or  successor:  may  sue  ex- 
ecutor or  guardian — after  removal  for  default  in  re- 
quired security  and  refusal  to  deliver  assets — (1828- 
1874)  S.  72,  §2 ;  R4-205,  §9 ;  R5-574,  §9. 
may  sue  administrator  or  guardian  at  law  after  re- 
moval—for assets  or  waste— (1784-1874)   S.  16,  §8; 
Rl-59,  §8;  R2-776,  §7;  R4-205,  §6;  R5-574,  §6. 
may  sue  executor  or  guardian  after  removal — at  law 
or  "^in    equity— (1846)     R4-205,    §9;    R5-574,    §9; 
R6-751,  §129;  R8-2353,  §129;  R9,  §151. 
may  sue  executor  after  removal  for  failure  to  give 
security — at  law  or  in  equity  for  surrender  of  assets — 
(1870-1874)  S.  365,  §3. 

may  sue  predecessor  for  unadministered  assets  and 
damages  after  revocation  of  letters  for  refusal  to  give 
security  on  sale  of  land— (1846-1874)  R4-660,  §24; 
R5-760,  §24. 

may  have  all  proper  actions  at  law  and  in  equity 
against  executor  after  removal — (1849-1874)  S.  257, 
§4;  R5-574,  §43. 

against   executor,    administrator,    guardian    or 

trustee— (1874)  R6-751,  §129;  R8-2353,  §129;  R9, 
§151. 

19 
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may  sue  executor,  administrator,  guardian  or  trustee 

removed  and  sureties  for  personal  property  and  waste 

—(1874)  R6-751,  §131;  E8-2353,  §131;  119,  §153. 

may  have  action,  after  removal  of  predecessor,  against 

adverse  claimants— (1898)  R9,  §153. 

may  sue  representatives  of  deceased  sole  executor  for 

unadministered     assets— (1897-1901)      S.  493,      §2. 

C.  1225. 

substituted  administrator  may  sue  for   all  personal 

assets  and  for  breach  of  trust  and  maladministration 

of  predecessor— (1901)  S.  512,  §3. 

by  creditor:  on  notice  to  sue — after  presenting  claim — 
(1849)  S.  216,  §2;  R5-275,  §29;  R.6-751,  §63; 
R8-2353,  §63;  R9,  §71. 

hy  creditor  of  insolvent  estate :  on  notice  to  sue  after  ex- 
ception—(1820)  S.  79,  §8;  R2-766,  §8 ;  R4-346,  §8; 
R6-751,  §87;  R8-2353,  §87;  R9,  §105.     C.  1595a. 

hy  honored  creditor:  on  notice — against  surplus  after  set- 
tlement—(1889)  S.  455;  R8-2353,  §§226,  227;  R9, 
§§72,  74. 

hy  foreign  representative :  see  FoREiaN  Will,  Probate 
AND  Letters. 

hy  heir:  for  waste  committed  in  life  of  ancestoi* — 
(1795)  S.  26,  §6;  Rl-179,  §6;  R2-708,  §6;  R4-122, 
§6;  R5-907,  §6;  R6-1235,  §6;  R8-3748,  §6. 

hy  testamentary  gnu;rdian:  for  ravishment  of  ward  and 
for   property-(1795)    Rl-189,    §§10,    11;    R2-223, 
§§10,  11;  R4-363,  §§9,  10 ;  R6-464,  §1;  R8-1615,  §1. 
Cases  : 

against  administrator:  for  necessaries  furnished  lunatic 
decedent— 1862. 
for  negligence  and  deceit  of  deceased  attorney — 368. 

against  administrator'  of  executor:  by  legatee — to  ex- 
tent of  administered  assets— stock  transferred  by  the 
executor  to  himself  and  received  as  assets  by  his  ad- 
ministrator— 427. 

not  liable  to  legatee  for  account  and  payment  of  leg- 
acy, must  account  to  administrator  de  bonis  non    327. 

against  administrator  pendente  lite:  for  servicCvS  to  de- 
cedent—373. 

against  co-administrators:  recoveiy  must  be  against  all 
of  several — 76. 
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against  executor:  after  notice  to  sue — when  commenced 
—275,  1006. 

after   notice    to    sue — on    bond    and    mortgage — 479, 
1595,  1595a,  1843a,  2059. 

notice  to  sue — no  waiver  of  statute  of  limitations — 
1885. 

attachment  does  not  lie  against  executor  (in  1835)  — 
136. 

"debt"  on  bond  for  payment  by  executors  after  death 
of  obligor — 355. 

by  legatee  and  co-executor — for  payment  of  debt  by 
defendant  executor  into  the  estate  under  direction  of 
will  for  payment  of  the  legacy — 798. 
for  family  supplies — purchased  immediately  after  tes- 
tator's  death— 122. 

for  funeral  expenses — and  judgTuent  de  bonis  testa- 
toris— 122. 

in  trover,  for  conversion  by  testator — 150. 
on    mechanics'    lien — not    against   representatives   of 
builder,  under  Act  of  1853—1189. 

against  representatives  of  owner,  under  Act  of 

1886—2084. 

on  promise  of  executors  as  such  to  repay  moneys  of 
wife  received  by  deceased  husband^500. 
representative  capacity  need  not  be  stated  in  process 
—723. 

judgment  against  decedent  not  enforced  against  ex- 
ecutor by  mere  order  for  payment — 143. 
variance — pleading  in  individual  capacity  and  proof 
against  them  as  executors — 175. 

against  ewecutor  of  executor:  for  legacy — on  proof  of 
assets  received  by  deceased  executor — 412. 
for  legacy — after  long  lapse  of  years  and  no  adminis- 
tration de  bonis  non — original  executor  having  con- 
verted estate  into  monev  and  mingled  with  his  own — 
1690. 

against  executor  and  collusive  debtor:  by  legatee  to  com- 
pel payment  into  estate  directed  by  will  for  payment 
of  the  legacy— 798. 

againsf  foreign  administrator:  not  as  such — 387. 

the  heirs  of  foreign  administrator  may  be  charged  in 
TTew  Jersey  as  trustees  of  next  of  kin  of  decedent  as 
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to  New  Jersey  lands  purchased  in  individual  name 
with  assets  of  the  estate  and  held  by  heirs — 1640. 

against    foreign,    executor:  subject    to    jurisdiction    of 
Chancery — by  voluntary  appearance — 1907. 
trust  already  established — enforceable  against  assets 
held  in  New  Jersey  by  the  foreign  executoi' — 1049. 
can  be  called  by  legatee  to  account  in  New  Jersey 
without  letters  here  as  surviving  partner  in  possession 
of  the  decedent's  Interest  in  partnership  real  and  per- 
sonal property  in  New  Jersey — 607. 
residuary  legatee  cannot  sue  foreign  executor  resident 
in  New  Jersey,  under  will  proved  only  in  New  York 
—1683. 

long  note  by  reporter — 1683. 

bill  in  equity  lies — in  absence  of  foreign  accounting 
and  assets  invested  in  New  Jersey — 2245. 
cannot  be  required  to   account  in   New  Jersey  for 
estate  of  non-resident  (no  probate  in  New  Jersev) — 
1627. 

Orphans'  Court  has  no  jurisdiction  to  cite  to  account 
(in  absence  of  New  Jersey  assets)  a  non-resident  for- 
eign executor  of  a  deceased  New  Jersey  executor — 
1859. 

against  joint  debtor:  bond  and  warrant  jointly  by  two 
no  authority  to  enter  judgment  against  survivoi- — 97. 
against  administrator  of  deceased  joint  debtor — 1866. 
against  representatives  of  deceased  partner — in  equity 
— survivor  insolvent — 1803. 

not  ao-ainst  surviving  partner  and  administrator  of 
deceased  partner  for  partnership  debts — 19. 
repv'^seutntives  of  deceased  administrator  not  liable 
for  distributive  share  as  joint  obligor,  under  112-305, 
§4  (co-administrator  surviving) — 131. 
action  against  executor  de  son  tort  of  joint  judgment 
debtor  in  lifetime  of  survivor — 267. 
action  against  executors  of  deceased  co-surety  for  con- 
tribution for  money  paid  for  their  use  after  testator's 
death  by  his  co-sureties — 193. 
.  against  next  of  Jrin :  not  for  enforcement  of  liability  or 
ao"reoment  of  deceased — 998. 

against  testamentary  tnistee:  for  tort  in  negligent  man- 
agement of  the  trust  real  property — 1489. 
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against  unknown  heirs,  &c:  not  applicable  to  action  to 

quiet  title— 2221.     . 
between    co-administrators:  in    equity    for    misconduct 

and  danger  to  estate — 925. 

one  not  consenting  to  be  joined  as  complainant  and 

having  adverse  interest  may  be  made  defendant — 314. 
between  co-executors:  for  share  of  commissions  received. 

with  interest — 1709. 

cannot  sue  one  another  by  leave  of  Orphans'  Court 

for  want  of  accounting — 188. 

cannot  sue  the  other  for  tlie  price  of  land  conveyed  to 

him  under  conditions  and  at  price  fixed  by  the  will 

—329. 
by  administraior :  for  specific  performance  of  contract 

for  purchase  of  decedent's  land — 783. 

suit  in  representative  capacity  not  necessary  on  bond 

taken  by  him  as  administrator — 168. 

A.'s  administrator  cannot  sue  for  A.'s  share  of  a  debt 

due  to  A.  and  B.  jointly— 139. 

to  reform  deed — not  maintainable  for  want  of  inter- 
est—1166. 
by  administrator  de  bonis  non:  to  foreclose  mortgage  to 

original  executor — 1182. 

against  predecessor  for  moneys  retained  by  him  for 

legacies — 1702. 

for  devastavit — 356. 

against   representative  of   deceased    predecessor — for 

account  of  moneys  remaining  in  hands  of  the  execu- 
tor—1899. 

can  recover  only  "unadministered"  assets  from  prede- 
cessor's estate — even  under  Act  of  1897  (1897,  P.  L. 

192)— 1225. 

may  apply  to  re-open  account  of  predecessor  for  fraud 

or  mistake — 190. 

may  enforce  agreement  between  predecessor  and  next 

of  kin  for  application  of  advancements  to  debts  to 

save  the  real  estate — 284. 

cannot  sue  predecessor  for  neglect  in  collection   of 

assets— 1187. 

cannot  sue  predecessor  for  conversion  by  him — 1092. 

cannot  sue  predecessor  for  administered  assets — 1225. 
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cannot  sue  representatives  of  deceased  executor  for 

funds  converted  by  the  executor — 963. 

or  for  administered  assets — 752. 

cannot  demand  accounting  from  predecessor's  estate 

for  property  administered  by  bim — 1026. 

against  predecessor's  estate — statutory  rigbt  of  action, 

under  Act  of  1784  (S.  16,  §8),  confined  to  cases  of 

removal  for  misconduct — 1026. 

may  sue  heirs  and  devisees  of  deceased  executor  for 

his  negligence — 1536b. 
hy  administrator  pendente  lite:  to  recover  moneys  ad- 
vanced by  him  to  protect  the  property  and  pay  debts 

of  decedent— 1457. 

may  after  his  discharge  sue  heirs  for  expenditures — 

1457. 

cannot  sue  co-administrator  for  money  received  after 

expiration  of  office,  even  by  order  of  the  court — 180. 
hy  assignee:  of  claim  for  services — 2007. 
hy  co-executors:  all  named  in  the  will  must  join — 244. 

one  may  petition  for  application  of  moneys  to  debts — 

where  co-executor  is  interested  contra,  and  made  party 

—1438. 
hy  creditor:  on  refusal  of  administrator,  creditor  may 

intervene  to  set  aside  foreclosure  sale  for  inadequacy 

of  price — 1109. 

to  set  aside  as  fraudulent  a  mortgage  by  decedent  and 

the  mortgagee's  foreclosure  title  under  it — on  refusal 

of  administrator  to  sue  without  indemnity — 1749. 

to  set  aside  as  fraudulent  a  conveyance  by  decedent — 

after  settlement  of  decedent's  estate  as  insolvent — 

2209,  2209a. 

to  contest  a  chattel  mortgage  as  virtual  lien  creditors 

under  the  statute  as  to  insolvent  estates — 1898. 

not  for  devastavit  against   administrator  removed — 

356. 

against  surplus — after  bar  for  non-presentment — can 

be  brought  only  after  formal  settlement  of  account 

—378,  474. 
hy  eccecutor:  foreclosure  of  mortgage  held  by  executor 

as  individual — 1332. 

in  representative  capacity  on  contract  made  with  him 

as  such— 463. 

in  individual  or  representative  capacity  on  contract 

made  after  testator's  death — 472. 


Index  to  Statutes  and  Cases.  296 

ACTION — Continued. 

may  be  siio  nomine— on  contract  made  with  him  as  ex- 
ecutoi^-472, 

sufficient  if  representative  capacity  appear  in  aver- 
ments of  bill — 925. 

cannot  sue  ito  construe  devise  where  no  interest  or 
duty— 1090,  1233. 

cannot  sue  on  covenant  to  supply  decedent  with  water 
for  his  mill — right  belongs  to  heirs — 1244a. 
cannot  sue  for  specific  performance  of  agreement  for 
re-conveyance  to  testator  of  land  purchased  by  de- 
fendant as  judgment  creditor  of  testator  after  mak- 
ing of  will — 441. 

cannot  sue  for  authority  to  sell  lands  for  maintenance 
of  son  under  devise  to  widow  and  son  for  life  and  ap- 
pointment of  widow  as  executrix — suit  should  be  in 
name  of  son — 1852. 

cannot  sue  in  partition — after  expiration  of  his  power 
of  sale— 1010. 

husband's  executor  cannot  sue  on  chose  in  action  of 
wife  who  died  before  husband — 2049. 
acting  executor  may  sue  in  name  of  all — 37. 
executor  of  legatee  may  sue  for  "money  owing  from 
A."  specifically  bequeathed — 854. 
by  executor  of  deceased  guardian — cestuis  que  trust 
should  be  parties  in  foreclosure  by  guardian's  execu- 
tors of  mortgage  taken  by  the  guardian — 777. 

hy  foreign  administrator:  could  not  sue  in  attachment 
(before  1879)— sale  set  aside— 2118. 
filing  copy  of  letters  before  final  hearing  sufficient — 
1168. 

filing  copy  of  letters  with  clerk  in  Chancery  or  regis- 
trar of  Prerogative  Court — 1168. 
filing  copy  of  letters  unnecessary  in  suit  on  foreign 
judgment  recovered  by  him  eo  nomine — 480. 

hy  foreign  executor:  not  without  !N^ew  Jersey  letters 
by  mere  filing  of  copy  of  foreign  will,  under  R6-751, 
§24—1386. 

hy  heir:  ito  set  aside  deed  of  ancestor  for  mistake — 1170. 
may  file  bill  in  equity  to  set  aside  trust  deed  made  by 
testator  for  fraud  and  undue  influence^ — 888. 
to  enforce  agreement  for  devise  to  her  intestate — 838. 
against  executor  for  exoneration  of  mortgaged  land 
—1370. 
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for  accounting  and  injunction  against  tenant  by  cur- 
tesy for  waste  continued  after  death  of  infant  wife 
in  removal  and  sale  of  timber  cut  by  him  in  her  life- 
time—1524. 

for  specific  performance  of  contract  of  sale  to  dece- 
dent— administrator  must  join — 657. 
heir  of  subsequent  grantee  may  proceed  summarily 
for  forfeiture  of  lease  and  ejectment  of  tenant — 1279. 
heir  cannot  sue  for  rents  accrued  and  due  at  testa- 
tor's death— 185. 

cannot  sue  trustee  for  conversion  of  income  payable 
to  deceased  life  tenant — personal  representative 
should  su^-1293. 

by  heirs  and  next  of  him,:  to  follow  funds  into  land  im- 
properly purchased  by  trustee — administrator  not 
joining — 1452. 

by  next  of  kin:  not  against  devisee  of  A.  for  legacy 
charged  on  the  devise  payable  to  their  decedent  B. 
—281. 

not  against  surviving  partner  of  decedent  to  compel 
accounting  with  representatives  of  deceased — 593. 

by  representative  of  joint  obligee:  not  mthout  averring 
death  of  the  other  obligee — 1245. 

by  surviving  executor:  against  representatives  of  de- 
ceased co-executor  for  loss  on  improper  investment 
made  by  the  deceased  co-executoi' — 1903. 

by  sw'viving  husband:  for  reversionary  trust  fund  be- 
queathed by  A.  to  B.  can  be  brought  after  B.'s  death 
by  B.'s  administrator,  but  not  by  the  administrator 
individually  as  B.'s  husband — 545. 

by  surviving  partner:  after  death  of  special  partner — 
1644. 

by  widow:  for  damage  by  trespass  before  assignment  of 
dower  not  excluded  by  statutory  right  to  apply  to 
Orphans'  Court— 274.  ' 
for  trespass — discussed  by  Beasley,  C.  J. — 274. 

by  widow  and  heirs:  to  compel  specific  performance  of 
agreement  to  convey,  to  decedent  (purchase  money 
paid)— 1943. 

subject  matter:  see  Bond  —  Death  —  Distribution  — 
Legacy — Mechanics'  Lien. 

time  for  action:  see  Limitations,  Statute  of — Stay 
OF  Action. 
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active  trust. 

Text.   68 

Cases  : 

what  is:  to  invest  and  pay  income — 1906. 

to  hold  and  pay  income  to  children  until  death  of  last 
^  survivor — 1689. 
to  hold  and  pay  income  to  children  until  youngest  at- 
tain age  of  twenty-one— 1152. 

to  liold  and  pay  income  to  separate  use  of  married 
woman — 1045. 

to  hold  and  pay  income  for  maintenance  of  A.  in  trus- 
tee's discretion — 1836. 
to  divide  and  retain  and  invest  shares — 873. 

what  law  goyvertis:  character  determined  by  law  of  dom- 
icil  of  testator — not  by  domicil  of  trustee  or  benefi- 
ciary— 1045. 

effect:  does  not  pass  to  administrator  cum  testamento 
annexo — 1906. 

follows  proceeds  of  partition  sale  of  land  devised  in 
trust— 1836. 

cestui  que  trust  not  entitled  to  possession  until  term 
of  trust  ended— 1689,  1152. 

until  youngest  attain  twenty-one — oldest  son  not  en- 
titled to  his  share  at  twenty-one  though  after  death 
of  the  trustee — 1152. 

ademption  of  legacy. 

Text.  44. 

Cases  : 

ivrhat  is:  subsequent  provisions  for  the  legatees  by  tes- 
tatrix's marriage  settlement — 1841. 
legacy  expresslv  to  pay  a  debt  which  tlie  testator  paid 
himself— 1759.' 

payment  and  discharge  in  bankruptcy  of  debt  to  tes- 
tator bequeathed  to  debtor's  wdfe — 1802. 
no  distinction  between  voluntai-y  and  involuntary 
payment  of  the  debt  bequeathed — 1802. 
what  is  not :  receiving  from  surety  expressly  for  his  ac- 
commodation, payment  (in  another  bond)  of  the  bond 
specifically  bequeathed — 90. 

bequest  of  money  "now  on  deposit"  in  four  designated 
banks— follows  specific  funds  transferred  to  other 
bank— 1073. 
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collection  of  large  investment — does  not  revoke  a  leg- 
acy for  a  smaller  amount,  e.  g.,  "having  $2,000  out 
at  interest,  said  sum  shall  be  divided,  «fec." — 1658. 
effect:  payment  before  testator's  death  does  not  create 
intestacy  pro  tan  to — 1752. 
And  see  Advancement — Revocation  of  Will. 

ADMINISTERED  ASSETS: 

what  is:  assets  converted  into  money  by  deceased  execu- 
tor— are  to  be  accounted  for  by  his  representative, 
not  by  administrator  de  bonis  non — 752. 

cannot  he  recovered:  by  administrator  d.  b.  n. — 1225. 

to  he  accounted  for:  to  substituted  administrator — 291. 
not  to  administrator  d.  b.  n. — 1026. 

ADMINISTRATION : 

relates  back  to  death — as  agains-t  distraining  land- 
lord—1344. 

letters  cannot  be  questioned  collaterally — 731,  636. 
cannot  be  proved  by  parol  evidence — 77. 
collections  by  widow  before  administration  inure  to 
the  estate  and  create  trust  in  favor  of  administrator 
afterward  appointed-r493. 
And  see  Administrator. 

ADMINISTRATION    EXPENSES: 

see  Expenses. 

ADMINISTRATOR. 

T^XT.  50. 

Statutes : 

appointment:  widow  or  next  of  kin — on  intestacy — and 
if  all  refuse,  to  some  proper  person — (1795)  S.  24, 
§7;  El-153,  §7;  E2-174,  §7;  R4-350,  §7;  R5-275, 
§7;  R6-751,  §28;  R.8-2353,  §28;  R9,  §27.  C.  864, 
950,  1542. 

husband's  right  reserved — (1795)  S.  24,  §15; 
Rl-153,  §15;  R2-174,  §15;  R4-350,  §15;  R5-275, 
§15;  R6-751,  §148;  R8-2353,  §232;  R9,  §170. 
0.  1441. 

administration  on  estate  of  non-resident  leaving  real 
or  personal  property  in  New  Jersey  to  foreign  ad- 
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ministrator  or  other  person  entitled  in  New  Jersey 

or  to  nominee  of  applying  creditor — R9,  §29. 

as  to  intestate  dying  in  this  state,  if  no  next  of  kin 

or  no  application  by  them  within  fifty  days — any  fit 

person— (1784)    S.  19,   §1;  Rl-75,   §1;  R2-76,   §1; 

R4-345,  §1;  R5-275,  §25;  R6-395,  §9;  (1885-1890) 

S.  406,  §1;   (1890-1905)  S.  418,  §1;  R8-1425,  §28. 

C.  1542,  2206. 

any  fit  person — appointed  by  surrogate — if  no  next 

of    kin    in    New    Jersey — with    bond — (1894-1905) 

S.  424;  R8-1425,  §29. 

or  if  no  application  by  them  within  forty  days,  by 

ordinary  or  surrogate — (1898)  R9,  §28. 

application  to  he  in  writing  and  verified — Orphans' 

Court  Rule  1. 

with  affidavit  as  to  value  of  estate — Rule  4. 

and  upon  notice  to  next  of  kin — Rules  1  and  2. 

married  woman  may  be  appointed — (1898)  R9,  §142. 
corporation  may  be  appointed,  see  Corporation. 
jurisdiction  in  ordinary:  in  letters  of  administration 
and  disputes— (1784)  S.  16,  §1;  Rl-59,  §1;  (1820) 
S.  91,  §1;  R2-776,  §1;  R4-203,  §1;  R5-697,  §1 ; 
R6-214,  §49;  R8-1020,  §69;  (1900)  S.  518,  §1. 
jurisdiction  reserved  in  ordinary,  co-ordinate  with 
Orphans'  Court.,  where  convenient — (1820-1898) 
S.  91,  §27;  R2-776,  §27;  R4-205,  §22;  R6-751,  §4; 
R8-2353,  §4. 

powers  and  authority  of  surrogates  and  Orphans' 
Court  vested  in  ordinary— (1874-1905)  R6-751,  §5; 
R8-2353,  §5. 

as  to  intestate  dying  in  New  Jersey  without  next  of 
kin  or  without  application  for  letters  within  fifty  days 
— ri784-1898)  S.  19,  §1;  Rl-75,  §1;  R2-76,  §1 ; 
R4-345,  §1;  R5-275,  §25;  R6-395,  §9;  (1885-1890) 
S.  406,  §1;  (1890-1898)  S.  418,  §1;  R8-1425,  §28. 
C.  1542. 

jurisdiction  in  ordinary  as  to  intestate  dying  in  New 
Jersey — in  default  of  next  of  kin  or  of  application 
by  them  ^nthin  forty  days— (1898)  R9,  §28. 
administration  by  ordinary  as  to  intestate  non-resi- 
dent if  necessary  or  desirable,  on  rule  to  show  cause 
and  bond— (1838-1898)  S.  157,  §§1,  2;  R4-336,  §§1, 
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2  ;  E5-833,  §§6,  7 ;  R6-751,  §§30,  31 ;  R8-2353,  §§30, 
31. 

as  to  resident  intestate  on  presumption  of  death — 
(1885)  S.  446,  §1;  RT-775,  §3;  R8-2353,  §210;  R9, 
§30. 

as  to  non-resident  intestate  having  personal  property 
in  this  state  on  presumption  of  death — (1885)  S.  446, 
§2;  R7-775,  §4;  R8-2353,  §211;  R9,  §31. 
transcript  of  letters  of  administration  issued  by  ordi- 
nary may  be  filed  and  recorded  mth  surrogate  and 
proved  by  itranscript  from  surrogate — (1869)  S.  361 ; 
R6-751,  §6 ;  R8-2353,  §6 ;  R9,  §5. 
transcript  of  letters  issued  by  ordinary  must  be  filed 
and  recorded  with  sun'ogate  before  filing  inventory 
and  account— (1891-1898)  S.  391,  §1;  R8-2353, 
§237. 

must  be  filed  and  recorded  with  the  surrogate 

—  (1898)  R9,  §4. 
jurisdiction  in\  surrogaie:  in  case  of  intestacy — (1784) 
S.  16,  §15;  Rl-59,  §15;  (1820-1874)  S.  91,  §21; 
R2-776,  §21 ;  R4-205,  §16.  C.  166. 
confined  to  undisputed  cases — (1784)  *S.  16,  §15; 
Rl-59,  §15;  (1820)  S.  91,  §21;  R2-776,  §21  j 
R4-205,  §16;  R5-574,  §16;  R6-751,  §27;  R8-2353, 
§27;R9,§26. 

jurisdiction  in  suiTogaite  as  to  intestate  resident  in 
his  county— (1874)  R6-751,  §27 ;  R8-2353,  §27;  R9, 
§26. 

in  case  of  intestate  dying  in  New  Jersey  without  next 
of  kin  or  without  application  from  them  within  fifty 
days— (1784-1885)  S.  19,  §1 ;  Rl-75,  §1 ;  R2-76,  §1; 
R4-345,  §1 ;  R5-275,  §25 ;  R6-395,  §9. 
in  case  of  intestate  dying  in  ISTew  Jersey  without 
next  of  kin— (1894-1898)  S.  424;  R8-1425,  §29. 
without  next  of  kin  or  administration  not  claimed  by 
them  within  forty  days— (1898)  R9,  §28. 
as  to  intestate  non-resident  if  Tiecessary  or  desirable 
on  rule  to  show  cause  and  bond — (1838-1905)  S.  157, 
§§1,  2;  R4-336,   §§1,   2;  R5-833,   §§6,   7;  R6-751, 
§30;  R8-2353,  §30. 

S.  157  extended  to  intestate  non-resident  dying  be- 
fore  1838— (1845)  S.  158,  §1. 
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as  to  intestate  non-resident  leaving  personal  property 
in  his  comity— (1871)  S.  368 ;  R6-751,  §31; 
R8-2353,  §31. 

on  default  of  application  of  foreign  executor  or  ad- 
ministrator for  sixty  days  and  application  of  credi- 
tor and  personal  assets  in  ISTew  Jersey — (1871-1880) 
S.  368;  R6-751,  §29. 

as  to  non-resident  on  application  of  foreign  executor 
or  administrator  or  on  default  of  such  application 
for  sixty  days  and  application  of  creditor  and  assets 
real  or  personal  in  New  Jersey — (1880)  S.  397 ; 
R7-775,  §2;  R8-2353,  §193;  R9,  §29.  C.  1212. 
on  presumptive  death  of  resident  intestate — (1898) 
E9,  §30. 

on  presumptive  death  of  non-resident  intestate  leav- 
ing personal  property  in  this  state — (1898)  R9,  §31. 

jurisdiction  im  Orphans'  Court:  on  dispute  in  adminis- 
tration—(1784)  S.  16,  §7;  Rl-59,  §7;  (1820)  S.  91, 
§§6,  21;  R2-776,  §§6,  21;  R4-205,  §§5,  16;  R5-574, 
§5;  R6-751,  §§2,  27;  R8-2353,  §§2,  27;  R9,  §§2,  26. 
in  disputed  cases  surrogate  must  issue  citation  re- 
turnable to   Orphans'    Court   for   summary   hearing 
subject  to  appeal  to  Prerogative  Court — (1820)  S.  91, 
§21;    R2-776,    §21;    R4-205,    §16;    R5-574,    §16; 
R6-751,  §27;  R8-2353,  §27;  R9,  §26. 
as  to  intestate  resident  presumed  to  be  dead — (1885- 
1898)  S.  446,  §1;  R7-775,  §3;  R8-2353,  §210. 
as  to  intestate  non-resident  presumed  to  be  dead  and 
having    personal    property    in    JSTew    Jersey — (1885- 
1898)  S.  446,  §2;  R7-775,  §4;  R8-2353,  §211. 
as  to  intestate  dying  in  this  state  without  next  of  kin 
or  without  administration   claimed   by   them  witliin 
fifty    days— (1885-1898)    S.  406,    §1-    (1890-1905) 
S.  418,  §1;  R8-1425,  §28. 
Cases  : 

appointment:  order  of  Orphans'   Court — conclusive  in 
collateral  proceedings — 491. 
consent  of  parties — assumed  by  mistake — 1100. 
jurisdiction  conferred  by  local  assets — 658. 
primarily  in  domicil  of  decedent — 1491. 
in  New  Jersey  for  personal  property  liore  of  foreign 
decedent— 966. 
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no  probate  court  jurisdiction  to  vacate  letters  and 
appoint  other  administrator  pending  appeal  from 
original  appointment — 1100. 

no  jurisdiction  in  surrogate  to  grant  letters  of  admin- 
isitration  on  married  woman's  estate  aft^r  admitting 
her  will  to  probate — 790a. 

jurisdiction — of  surrogate  as  to  administration  of 
estate  of  non-resident — jurisdictional  fact  determined 
by  surrogate — 1212. 

no  jurisdiction  of  Orphans'  Court  (in  1901)  as  to 
non-resident's  estate  by  implication  from  statutory 
provision  as  to  resident — 1212. 

not — as  tO'  alleged  fraud  in  obtaining  release  of 
widow's  interest  thereby  disqualifying  her  for  ap- 
pointment— jurisdiction  in  equity — 1186. 

twtice  of  applicatiorh:  necessary  by  rule,  under  R6-395, 
§9,  though  not  required  by  statute — 2206. 

ivho  is  entitled:  if  no  widow,  must  be  next  of  kin  if  any 
will  accept — 950. 

next  of  kin  must  be  preferred  to  strangei- — 864. 
appointment  of  stranger  not  disturbed — where  next  of 
kin  made  court  suppose  they  had  declined — 2183. 
general  guardian  of  infant  children    (no  widow)  — 
1005. 

right  of  next  of  kin  not  assignable — 2050. 
among  several  next  of  kin,  moral  fitness  to  be  consid- 
ered—950. 

son  preferred  to  daughter — 1100. 

only  child — illegitimate  married  daughter — preferred 
to  non-resident  brother — 2181. 

notice  under  rule  is  necessary  before  appointing  one 
of  several  next  of  kin  equally  entitled — 922. 
court  may  and  generally  will  appoint  nominee  of  ma- 
jority of  next  of  kin — 950. 

stranger  appointed  on  united  recommendation  of  next 
of  kin— 2050. 

stranger  appointed  on  waiver  by  next  of  kin — no  right 
of  nomination  in  next  of  kin — 2136. 
stranger  nominated  by  eldest  next  of  kin  within  fifty 
days  is  not  entitled — 1542. 

husband  talces  and  his  representatives  take  as  against 
administrator  de  bonis  non  of  the  wife — 313. 


Index  to  Statutes  and  Cases.  303 

ADMINISTRATOR — Continued. 

wife  competent — notwithstanding  separation  and  al- 
leged subsequent  incontinence  (not  proved) — 2182. 
"proper  persons" — discussion  of  bearing  of  moral 
charactei— by  Stewart,  P.  J.— 2182. 
no  right  in  husband  as  to  personal  property  held  in 
trust  for  wife  and  limited  over  to  her  children  on  her 
death— 1538. 

after  revocation  of  letters  original  appointee  may  be 
re-appointed — 339. 

rules  as  to  person  entitled  not  applied  to  administra- 
tor pendente  lite— 563,  563a,  1776. 
And  see  Action — Appeal — Bond — Letters. 

ADMINISTRATOR  AD   LITEM: 

see  Administrator  Pendente  Lite. 

administrator  cum  testamento  annexo. 

Text.  50,  52. 

Statutes : 

in  general:  to  be  governed  by  directions  of  the  will — 
(1795)  S.  24,  §19;  Kl-i53,  §19;  R2-174,  §19; 
R4-350,  §18  ;  E5-275,  §18  ;  Pt6-751,  §33  ;  E8-2353, 
§33;  R9,  §34. 

execution  of  testamentary  powers — see  Powers. 
execution  of  testamentary  trusts — see  Trusts. 
may  convey  land  purchased  in  foreclosure  by  prede- 
cessoi— (1898)  S.  479. 
action:  against  predecessor — see  Action. 
appointment :  of  widow  or  next  of  kin  on  renunciation 
of  executor  or  default  of  probate  for  forty  days  and 
if  all  refuse,  to  some  proper  person — (1795)   S.  24, 
§7;  Rl-153,  §7;  R2-174,  §7;  R4-350,  §7;  R5-275, 
§7  ;  R6-751,  §28  ;  R8-2353,  §28  ;  R9,  §27.     C.  2279. 
of  nominee  of  applying  creditor  on  estate  of  non-resi- 
dent leaving  real  and  personal  property  in  New  Jer-- 
sey  in  default  of  application  for  letters  testamentary 
for  sixty  davs— (1898)  R9,  §29. 
by  surrogate^— on  death  of  sole  surviving  executor  and 
no  administration   by  executor  of  executor — (1868- 
1897)  S.  343 ;  R6-395,  §2 ;  R8-1425,  §2. 

on  death  of  sole  surviving  executor  and  instead 

of  executor  of  executor— (1897-1901)  S.  493. 
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substituted  administrator  cum  testamento  annexo  ap- 
pointed by  surrogate  or  ordinary  in  such  case — 
(1901)  S.  512,  §1.     C.  291. 

by  Orphans'  Court — on  removal  of  executor  for  de- 
fault in  inventory— (1874)  R6-751,  §50;  E8-2353, 
§50;  R9,  §58. 

on  removal  of  executor  for  refusal  to  give  secur- 
ity—(1846-1874)  R4-205,  §8;  R5-574,  §8. 
by  surrogate — on  removal  of  executor  for  refusal  to 
give  security  on  sale  of  land — (1823)  S.  68,  §3; 
114-660,  §24;  R6-751,  §80;  R8-2353,  §80;  R9,  §98. 
by  Orphans'  Court — on  removal  of  executor  for  non- 
residence  or  negligencer— (1849-1905)  S.  257,  §1; 
R5-574,  §40;  R6-751,  §128;  R8-2353,  §128. 

on  removal  of  executor  for  failure  to  account— ^ 

(1856-1874)  S.  296,  §1;  R5-574,  §74. 

^on  removal  6f  executor  for  failure  to  provide 

security  as  required— (1828-1874)  S.  72,  §1 ; 
R4-205,  §8 ;  R5-574,  §8. 

on  removal  of  executor  for  failure  to  provide 

new  sureties— (1859-1874)  S.  298,  §4;  R5-574,  §83. 
on  removal  of  executor  as  non-resident  or  negli- 
gent or  incapacitated— (1893-1905)  S.  382,  §1 ; 
R8-2353,  §249. 

by  Orphans'  Court  or  ordinary — appointed  on  re- 
moval or  discharge  of  executor — (1874)  R6-751, 
§129;  R8-2353,  §129;  R9,  §151.      C.  1702. 


Cases  : 


residuary  legatee  and  his  personal  representative  pre- 
ferred to  next  of  kin — 1096. 

residuary  legatee  before  next  of  kin — if  corporation, 
it  may  select  person — 736. 

could  not  (1793)  execute  testamentary  power  of  sale 
—14. 

cannot  siie  original  executor  for  negligence  in  collect- 
ing assets — 1187. 

And  see  Action — Bond — Power  of  Sale — Trust. 
next  of  kin  not  appointed  in  default  of  application 
for  probate  by  executor — unless   applied   for  before 
will  offered  for  probate — 2279. 
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administrator  de  bonis  non. 

Text.   52. 
Statutes  : 

appointed  hy  Orpha/ns'  Court:  on  removal  of  predeces- 
sor for  want  of  required  security — (1784)  S.  16,  §8; 
Rl-59,  §8;  (1820-1874)  S.  91,  §7;  R2-776,  §7; 
R4-205,  §6. 

for  want  of  security  required  on  marriage — (1854- 
1874)  S.  293,  §2;  R5-574,  §48. 

for  default  in  inventory— (1874)  RG-751,  §50; 
R8-2353,  §50;  R9,  §58. 

for  failure  to  account— (1856-1874)  S.  296,  §1  ; 
R5-574,  §74. 

for  failure  to  provide  new  sureties  when  required — 
(1859-1874)   S.  298,  §4;  R5-574,  §83. 
on  removal  of  predecessor  as  non-resident  or  negligent 
or  incapacitated- (1893-1905)  S.  382,  §1;  R8-2353, 
§249. 

appointed  hy  Prerogative  Court  or  Orphans'  Court:  on 
removal  of  predecessor  for  any  cause — (1874) 
R6-751,  §129  ;  R8-2353,  §129  ;  R9,  §151. 

appointed  by  surrogate:  on  removal  of  predecessor  for 
want  of  required  security  on  sale  of  land — (1823) 
S.  68,  §3  ;  R4-660,  §24  ;  R6-751,  §80  ;  R8-2353,  §80  ; 
R9,  §98. 

by  surrogate  or  ordinary:  on  non-resident  intestate  on 
death  or  incapacity  of  predecessor — (1845)  S.  158, 
§2  ;  R4-336,  §3 ;  R5-833,  §8 ;  R6-751,  §31 ;  R8-2353, 
§31. 

conveyance  of  lands  purchased  by  predecessor  in  fore-^ 
closure— (1898)  S.  479. 

action  against  predecessor:  see  Action. 

office  abolished— (1901)  S.  512,  §4. 
Cases  : 

necessary  to  action  to  enforce  legacies  charged  on  land 
after  death  of  executor  and  personal  property  ex- 
hausted—1304. 

unnecessary  after  lapse  of  twenty-five  years  and  debts 
presumed  paid — 1690. 

appointment — next  of  kin  preferred  as  in  original  ad- 
mini  str  ation — 8  64. 

if  statute  inapplicable,  residuary  beneficiaries — heirs 
if  land  must  be  sold  for  debt — 864. 
20 
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successor  takes  from  represeutatives  of  deceased  ex- 
ecutor only  unadministered  assets — 752. 
And   see  Action — Appeal — Substituted   Adminis- 

'      TRATOR. 

administrator  pendente  lite. 

Statutes : 

administrator  pendente  lite  must  file  inventory  and 
account  in  Prerogative  Court  if  appointed  there — 
(1874)  R6-751,  §7;  E8-2353,  §7;  R9,  §6. 
may  perform  contract  of  decedent  under  order  of  Or- 
phans' Court— (1888)  S.  451;  R8-2353,  §219;  R9, 
§155. 

Cases  : 

sale  of  personalty — 1120. 
action  by— 1457,  180. 
appmntment :  by    Prerogative    Court    pending    appeal 
from  order  of  removal  of  executor — 707. 
discretionary  with  appointing  court  and  not  subject 
to  appeal — 563,  563a. 

notice  of  application  and  appointment  not  necessary 
—563  a. 

statute  as  to  appointment  of  next  of  kin  administratou 
not  applicable — 1776,  563,  563a. 

granted  ad  litem — to  represent  deceased  mortgagee  in 
foreclosure  of  prior  mortgage — 1973. 
refused  where  estate  protected  pending  removal  of 
executor  and  injunction  by  Orphans'  Court  and  ap- 
peal from  order  of  removal — 707. 
ad  litem — to  represent  foreign  estate  in  action  in  ISTew 
Jersey — 1304. 
term,   of   office:  expires   with   the   proceeding   notwith- 
standing consent  to  continue — 180. 
pleading  must  aver  action  still  pending — 180. 
continues  after  probate  pending  appeal — 1620. 
And  see  Action — Bond. 

ADMISSION  OF  ASSETS: 

not  by  arbitration  by  administrator,  if  against  clear 
intention — 187. 
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adoption: 

Text.  30. 

Statutes : 

procedure — S.  535,  §§1-3,  5. 
custody  of  children— (1902)  S.  535,  §§6-17. 
descent  and  distribution  to  and  from  adopted  chil- 
dren—(1877-1902)      S.  412,     §4;     R8-1711,     §17; 
(1902)  S.  535,  §4.     C.  703. 
descent  to  and  from  adopted  children — see  Descent. 

Cases  : 

by  verbal  agreement — 1453. 

parents  not  next  of  kin  under  statute  for  action  for 

death— 703. 

advancements. 

Text.  13,  30,  107,  115. 

Statutes : 

advancement  in  land  reckoned  against  descent — 
(1780)  S.  14,  §1;  111-43,  §1;  (1817)  S.  52,  §1; 
K2-608,  §1;  R4-337,  §1;  R5-212,  §1;  R6-296,  §1; 
R8-1193,  §1.  C.  1855,  979a,  751. 
reckoned  in  distribution— (1795)  S.  24,  §13  ;  Rl-153, 
§13;  R2-174,  §13;  R4-350,  §13;  R6-751,  §147; 
R8-2353,  §147;  R9,  §169.     C.  979a. 

Cases  : 

what  is:  deed  to  son  reciting  value  paid  (as  against  de- 
scent)—640. 

notwithstanding  recital  of  nominal  consideration — 
1456. 

conveyance  to  son  and  his  wife  for  $1  and  love  and 
affection — 440. 

grant  to  son  for  love  and  natural  affection  (as  against 
descent) — 26. 

deed  to  daughter  for  nominal  consideration  with  ex- 
press intention  to  do  more  for  her  than  the  other  chil- 
dren and  subsequent  ineffectual  conveyance  of  residue 
with  apparent  intention  to  exclude  her — 2261. 
prima  facie — land  conveyed  for  love  and  affection — 
979a. 

possession  of  lands  given  to  son  and  subsequent  deed 
by  father  to  purchaser  from  the  son,  and  considera- 
tion paid  to  the  son — 440. 
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money  advanced  to  daughter  on  marriage,  taking  note 
and  mortgage  for  it,  with  agreement  that  it  should  be 
collected  only  for  the  benefit  of  her  children — 286. 
gift   of   donor's    sealed   bill   without    consideration — 
1593. 

what  is  not:  deed  taken  by  son  in  his  own  name  from 
vendor  under  a^eement  for  deed  to  mother  and  with- 
out her  consent — creates  trust,  not  advancement — 505. 
property  deeded  to  son  purchased  with  proceeds  of 
property  of  his  deceased  mother — 1250. 
debt  of  legatee  barred  by  statute  of  limitations — 1832. 
not  money  advanced  against  descent — 751. 
but  descent  may  be  barred  by  money  so  ad- 
vanced imder  express  agreement — 2180. 
not  debt  of  heir  (within  R6-296,  §1)— 1855. 
bonds  and  notes,  prima  facie  evidence  of  debt,  not 
advancement — 1637. 

evidence:  question  of  intention  and  fact — 1977a. 
declarations  of  decedent  admissible — 640,  1977. 
declarations  of  the  decedent  not  sufficient  per  se — 419, 
intention  shown  by  parol  evidence  of  declarations  of 
testator  and  admissions  of  legatee — 565. 
donee  estopped  by  admission  in  lifetime  of  decedent 
—1464. 

(against  distribution) — moneys  advanced  and 
charged  to  ^son  in  decedent's  book  supported  by  de- 
claration by  the  decedent  that  it  was  charged  as  part 
of  the  decedent's  share — 531. 

note  of  son  to  father  not  sufficient  evidence  per  se — 
419. 

declarations  of  testator  inadmissible  to  prove  the  fact 
—1977a. 

presumption  of  advancement  may  be  rebutted  by 
proof  of  consideration — 979a. 

intention  disproved  by  prosecution  for  it  as  a  debt  in 
testator's  lifetime — 921. 

direction  of  will  that  "sums  of  money"  advanced  be 
deducted — includes  real  property  conveyed  to  children 
and  receipted  for  as  money  advancements  to  be  so 
deducted— 1531. 

will  may  provide  for  proof  by  informal  papers  to  be 
drawn— 1192. 
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requirement  of  the  will  that  they  be  charged  in  testa- 
tor's accounts  controls  and  no  others  considered — 
2052. 

express  direction  of  will  sti'ictly  construed — 1570a. 
effect:  no  part  of  the  estate — need  not  be  included  in  in- 
ventory or  account — 557. 

not  reckoned  in  figuring  executor's  commissions — 
1504. 

agreement  between  administrator  and  next  of  kin  for 
an  accoimting  for  advancements  to  relieve  the  real 
property  from  sale  for  debts — not  affected  by  revoca- 
tion of  letters— 284. 

available  as  set-off  against  distributive  share — 47. 
,  interest  not  chargeable  on  it — 557,  1587. 

takes  precedence  of  assigmnent  by,  and  judgment 
against,  devisee — 615. 

advancement   to   son   dying   before   testator's    death 
charged  against  his  children  as  next  of  kin — 531. 
ndt  enforced  as  debt  but  reckoned  in  distribution — 
286. 

not  liable  to  re-imburse  excess  over  share — 440. 
excess  over  legacy  charged  as  debt  of  legatee — 2052.    • 
construed  as  debts  in  direction  to  deduct  "obligations 
of  any  kind"— 1669. 

action  by  executor  for  claim  against  legatee  enjoined 
— unless  estate  insolvent — 1460. 
release:  direction  for  deduction  and  return  of  advance- 
ment notes — not  applied  to  such  notes  made  after  will 
and  afterwards  settled  and  surrendered  by  testa toi — 
2161b. 

ADVANCES  BY  EXECUTOR: 

see  Payment  of  Claims. 

ADVERSE  PARTY: 

see  Transactions  with  Decedent. 

"AFORESAID   LEGATEES": 

wife  not  included  in  residuary  bequest  to  be  paid 
after  her  death— 632. 
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"AFTER" : 

construed — as  not  immediately — in  direction  to  divide 
residue  "after^'  wife's  death  and  to  provide  for  main- 
tenance of  certain  grandchildren  out  of  the  income, 
if  they  were  then  minors  and  during  their  minority 
—1609. 

AFFTDAAriTS: 

see  Oaths  and  Affidavits. 

after-acquired  land. 

Text.  40. 

Statutes : 

passes  by  will  of  testator  dying  after  July  4,  1850 — 
(1851)  S.  214,  §3;  K5-913,  §26;  R6-1243,  §24; 
R8-3756,  §24.  C.  691,  926,  1003,  1083,  1413,  1820. 
by  will  of  testator  dying  after  March  7,  1850 — 
(1853)  S.  215;  E5-913,  §30;  R6-1243,  §28; 
R8-3756,  §28. 

will  speaks  as  if  executed  immediately  before  testa- 
tor's death  unless  contrary  intention  appear — (1850- 
1851)  S.  213,  §2. 

future  and  contingent  interests  may  be  devised,  since 
March  14,  1851— (1851)  S.  145,  §1;  R5-130,  §32; 
R6-151,  §82;  R8-850,  §138;  (1898)  S.  488,  §19. 

Cases  : 

at  co7nmon  law:  does  not  pass — 407. 

equitable  interest  of  testator  does  not  pass  under  con- 
tract for  purchase  of  land  after  making  of  will — 441. 
since  statute  of  185] :  passes  by  devise  of  "mv  estate" 
—1413. 

carries  lapsed  devise  into  residue — 1083. 
included  in  direction  to  sell  and  distribute — 691. 
application  of  statute  to  power  of  sale — 1003,   196, 
691. 

to  charge  of  legacies  implied  from  blending  res- 
idue—926. 

not  passed  by  will  expressly  bequeathing  "my  estate 
which  consists  of  personalty  only" — 1820. 
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after-born  child. 

Text.  44. 

Statutes  : 

birth  of  child  after  execution  of  will  revokes  will  if 
not  mentioned  or  provided  for  and  no  issue  at  making 
of  will— (1824)  S.  82,  §1;  K3-90,  §1;  E4-363,  §20; 
R5-913,  §20;  E6-1243,  §18;  E8-3756,  §18. 
C.  1576. 

after-born  child  or  its  issue  takes  intestate  share  if 
not  mentioned  or  provided  for  and  other  child  at  mak- 
ing of  will— (1824)  S.  82,  §2;  R3-90,  §2;  R4-363, 
§21;  R5-913,  §21;  R6-1243,  §19;  R8-3756,  §19. 
C.  535,  589,  1030,  1034,  1213,  1890,  2148. 
contribution  pro  rata  by  the  legatees  and  devisees — ■ 
(1824)  S.  82,  §2;  E3-90,  §2;  R4-363,  §21;  R5-913, 
§21;  R6-1243,  §19;  R8-3756,  §19.  C.  1247,  1890. 
statute  not  retrospective— (1824)  S.  82,  §4;  R3-90, 
§4;  R4-363,  §23;  R5-913,  §23;  R6-1243,  §21; 
R8-3756,  §21. 

Cases  : 

after-born  child  revokes  will — all  the  children  being 

bom  after  making  vdll — 1576. 

no  revocation  of  trust  in  executors  and  power  of  sale 

—1034. 

includes  posthumous   child — 1034. 

takes  intestate  share  of  mother's  estate  as  of  father's 

as  against  the  mother's  will — 535. 

should  not  be  included  in  order  of  distribution,  aa 

she  prima  facie  received  share  as  in  intestacy  under 

the  statute— 1213. 

statutory  share  subject  to  dower  and  distributive  share 

of  widow — which  belongs  pro  rata  to  all  devisees  on 

election  of  devise  by  widow  in  lieu  of  dower — 1030. 

contribution  pro  tanto  from  all  devises  and  legacies 

—1890. 

contribution   of   legatees,   how   apportioned   between 

pecuniary  and  residuary  legatees — 1247. 

provision  for  after-born  children — excludes  statute — 

2148. 

by  devise  to  wife  for  "our  children" — "and  if  there 

should  be  further  issue,  the  same  rule  to  apply" — 589. 

And  see  Posthumous  C'hildken. 
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"after  paying  taxes": 

construed  to  prefer  taxes  to  annuity  previously  given 
in  direction  to  accumulate  surplus — 1204, 

AFTER  POSSIBILITY  OF  ISSUE  EXTINCT: 

not  at  fifty— 828. 

"AFTER  THE  DECEASE  OF  MY  TWO  DAUGHTERS": 

consti'ued:  respectively    (remainder  to  their  children) 
—1925. 

"AFTER  THEIR  DEATH": 

i.  e.,  their  respective  deaths — 1246a. 
"AFTER  THEIR  DEATHS": 

construed:  as  to  each  share  after  the  death  of  each — 795. 

age  of  testator. 

Statutes : 

infant  under  age  of  twenty-one  cannot  make  will  of 
real  property— (1795)  S.  27,  §3;  Rl-189,  §3; 
R2-223,  §3;  R4-363,  §3;  R6-1243,  §3;  E8-3756,  §3. 
no  will  of  personal  property  under  age  of  twenty-one 
valid— (1850)  S.  213,  §1;  (1851)  S.  214,  §5;. 
R5-913,  §28;  R6-1243,  §26;  R8-3756,  §26. 
father  may  appoint  guardian  though  under  twenty- 
one— (1795)  S.  27,  §10;  Rl-189,  §10;  R2-223,  §10; 
R4-363,  §9  ;  R6-464,  §1 ;  R8-1615,  §1. 

agreement  for  devise.  ^ 

Text.  18.  .    } 

Cases  : 

what  is:  frequent  statement  that  adopted  child  was  to 
have  the  property — 1453. 

"I  engage  to  my  son  A.  the  farm  *  *  *  and 
should  Providence  determine  otherwise,  he  is  to  re- 
ceive of  my  estate  $1,000"— 847. 

"I  sell  to  A.  for  $ provided  he  satisfies  my 

executors  as  to  the  payment" — authorizes  conveyance 
by  executors  on  payment — 618. 
what  is  not:  improvements  and  services  in  expectation 
of  devise  without  definite  agreement — 768a. 
mere  consent  and  making  will — (and  revocation  not 
barred) — 1191a. 
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saying  if  sons  would  take  charge  of  the  farm  he  would 
"give  it  up"  to  them,  they  having  afterward  received 
the  profits  during  his  life — 1856. 

consideration :  necessary — 9 44. 

must  appear  in  bill  in  equity  filed  for  its  enforcement 

—944. 

cases  on  consideration  reviewed  by  Pitney,  V.  C. — 

944. 

sufiicient  consideration — future  care  of  aged  decedent 

and  imbecile  son — 1057. 

verbal  agi'eement  for  services  afterward  rendered — 

620,  2160,  2222. 

release  of  ancestor's  agreement  for  devise  for  services 

afterward  rendered — sufficient  for  new  agreement  by 

his  devisee — 2230. 

past  benefactions  rendered  to  testator  in  the  belief 

that  she  was  poor  and  in  need — 1191. 

advances  to  deceased  husband  insufficient  to  support 

promise  by  widow  as  individual  or  executrix — 1360. 

action  lies — if  services  rendered  in  consideration  of 

it— 487. 

enforcetnent  in  equity:  on   due  proof  of  mutuality — 
1375. 

by  bill  in  equity  against  representatives  and  residu- 
ary devisee — 1639. 

specific  performance  in  equity — consideration,  ser- 
vices to  decedent  for  many  years  and  property  pur- 
chased for  and  occupied  by  complainant  in  his  life- 
time—2160. 

specific  performance  in  equity  (parol  agreement  per- 
formed by  coaiiplainant)  against  devisees — 576,  603,, 
2160,  2230. 

made  with  parent  for  infant  complainant  on  surren- 
der of  the  infant  to  decedent  and  adoption  by  him  as 
his  own  child — enforceable  by  complainant  in  equity 
— after  twenty  years'  performance  by  complainant — 
603. 

enforcement  in  equity  by  widow  and  hear  of  proposed 
devisee— 838. 

in  lifetime  of  testator — by  injunction  against  transfer 
of  the  land— 1582. 

by  declaring  trust  in  lifetime  of  promisor — after  re- 
pudiation by  hei — 1123a. 
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by  vacating  voluntary  conveyance  by  testator — 1395. 
barred  by  laches  for  ten  years  after  devise  to  another 
—1982. 

evidence:  must  be  fully  proved — 768. 
burden  of  proof  on  claimant — 2258. 
evidence  required  for  specific  performance — 1119. 
uncorroborated  testimony  of  proposed  devisee  insuffi- 
cient—1360. 

agreement  for  devise  admissible  as  evidence  of  inten- 
tion to  pay  for  services — 487. 

agreement  for  devise  to  claimant's  children  provable 
in  action  at  law  on  claim  for  services  as  evidence  that 
services  were  not  gratuitous — 1389. 

Statute  of  Frauds:  is  within  Statute  of  Frauds — 254, 
1982. 

parol  agTeement  and  part  performance — enforced  in 
equity  against  purchaser  with  notice — 603a. 
title  put  in  wife's  name  and  mutual  wills  executed 
under  agreement — enforced  as  resulting  trust  for  hus- 
band—1123. 

possession  given  by  testator  not  disturbed  because  of 
subsequent  insanitj^ — 1376. 

may  be  set  up  on  bill  for  specific  performance — 1982. 
specific  performance — refused  on  oral  promise  in  con- 
sideration of  cash  advances — 1360. 
refused  on  oral  promise  in  consideration  of  fu- 
ture services  afterward  rendered,  but  capable  of  com- 
pensation in  money — 2222. 

recovery  against  estate  of  moneys  expended  under 
parol  agreement — 254. 

conveyance  originally  by  claimant  to  decedent  not 
part  performance  of  decedent's  agreement  to  devise  it 
back— 1982. 

ALIENS. 

Text.  32,  38. 
Statutes : 

British    subjects   might   take    and   hold    land    under 

aliens— (1772)  S.  10,  §1  ;  Rl-26,  §1. 

alien  may  take  title  bv  mortgage — (1789)  S.  46,  §1: 

Rl-93,  §1  ;  R2-96,  §1 ';  R4-2,^§i  ;  R5-6,  §4  ;  R6-6,  §4 ; 

R8-23,  §4. 
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mortgage  to  alien  may  be  foreclosed  by  executors  or 
heirs— (1789)  S.  46,  §2;  El-93,  §2;  R2-96,  §2; 
R4-2,  §2  ;  R5-6,  §5  ;  R6-6,  §5  ;  R8-23,  §5. 
may  purchase  and  hold  real  property — (1794-1799) 
S.  44,  §1 ;  Rl-123,  §1 ;  (1799-1804)  S.  44a  ;  Rl-452  ; 
(1806)  S.  105. 

may  purchase  and  hold  real  property  on  declaration 
of  intention  to  become  citizen — (1814)  S.  47. 
may  purchase  and  hold  real  property — ^heretofore  or 
hereaftei— retrospective— (1817)  S.  48  ;  R2-604; 
R4-1 ;  R5-6,  §1 ;  R6-6,  §1 ;  R8-23,  §1.  C.  186,  236. 
may  take  by  descent  or  devise  and  hold  as  fully  aa 
natural  bom  citizens— (1845)  S.  180;  R4-1,  §3; 
R5-6,  §3;  R6-6,  §3;  R8-23,  §3. 

descent    from    aliens    not    barred — (1835)     S.  130 ; 
R4-337,  §12;  R5-212,  §12;  R6-296,  §12;  R8-1193, 
§12. 
Oases  : 

heirs  take  from  decedent  who  acquired  as  alien  enemy 

and  died  as  alien  friend — 186. 

aliens  could  not  take  as  heirs  of  aliens,  under  Act  of 

1817—236. 

enabling    Act    (1845)    not    retrospective    as    against 

rights  acquired  before  statute — 236. 

AT/TKiV  ENEMY: 

what  is  not:  devise  of  father  to  daughter,  both  loyal, 
residing  in  Confederate  lines  and  daughter  the  wife 
of  a  Confederate  officer — 1756. 

"AIjIj  my  ESTATE": 

construed:  in  California  will  to  refer  to  testator's  share 
only  of  the  community  property — 1780a, 

"Alilj  MY  RIGHT,   TITLE  AND  INTEREST": 

entitled  to  exoneration  from  mortgage  notwithstand- 
ing— 1649a. 

"ALLi  THE   MOVABLE   PROPERTY": 

means   "personal   property"    (by   reference  to  other 
clause  of  will) — 881. 
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"Alili  THE  REST": 

after  authority  to  sell  the  real  estate  and  direction  to 
convert  "all  the  rest  not  already  in  money  or  securir 
ties" — excludes  money,  securities  and  land — 745. 

AliliOWANCE  FOR  FAMILY. 

Text.  80. 

Statutes : 

pending  contested  probate — by  order  of  the  ordinary 
—(1895-1905)  S.  387;  R8-2353,  §257;  R9,  §22; 
(1905)  S.  567. 

or  of  the  judge  of  the  Orphans'  Court — (1905)' 

S.  567. 

sale  of  land  for  maintenance  and  education  of  minor 
children— (1784-1799)  S.  16,  §11;  Rl-59,  §11; 
(1799)  S.  39,  §6;  Rl-346,  §6;  R2-402,  §6;  R4-374, 
§6;  R6-464,  §3;  R8-1615,  §3. 

Orphans'  Court  may  order  timber  cut  for  that  pur- 
pose—(1832)  S.  573;  R4-374,  §6;  R6-464,  §3;. 
R8-1615,  §3. 

personal  property  to  value  of  $200  (not  conflicting 
with  will)  allowed  to  decedent  debtor's  family  resid- 
ing in  this  state— (1851-1874)  S.  256,  §4;  R5-267, 
§16. 

exclusive    of    wearing    apparel — (1852-1874) 

S.  253;  R5-267,  §20. 

whether    debtor    or    not— (1860-1874)    S.  330, 

§1;  R5-267,  §38. 

if  leaving  wife  or  child— (1856-1874)   S.  295, 

§2;  (1860-1874)  S.  330,  §1;  R5-267,  §38;  R6-751, 
§53;  R8-2353,  §53  ;  R9,  §61. 

any  person  leaving  a  family — as  against  all  creditors 
— wearing  apparel  and  $200  worth  of  personaltv  ex- 
empt—(1874)  R6-751,  §52;  R8-2353,  §52;  R9,"§60. 
C.  1118,  1601. 

not     conflicting    with    decedent's    last    will— 

(1874)  R6-751,  §53;  R8-2353,  §53;  R9,  §61. 
C.  1663. 

appraiser  appointed  by  judge  of  Common  Pleas — 
(1852-1874)  S.  256,  §4;  R5-267,  §16. 
appraiser  appointed  by  surrogate  for  familv  allow- 
ance—(1874)  R6-751,'§51;  R8-2353,  §52;  R9,  §60. 
C.  711. 
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Oases  : 

appraisers  must  be  appointed  and  sworn  under  the 
statute — 711. 

is  defeated  by  will  disposing  of  entire  estate — 1118, 
1601,  1663. 

not  selected  in  lifetime  of  party  entitled — cannot  be 
taken  by  representative — 1118. 

not  allowed  as  credit  in  account — unless  actually  re- 
ceived by  them — 649. 

for  maintenance  of  children  by  Orphans'  Court  in- 
valid (since  repeal  of  S.  16,  §11,  in  1799)— 28. 
family  supplies  purchased  after  decedent's  death — re- 
coverable— 122. 
see  Exemption. 

"ALSO": 

separating  huo  devises:  qualification  following  applied 
to  both— 1666. 

ALTERATION  OF  WILL: 

presumption  as  to  time  of  erasure — 1211. 

presimiption  as  to  act  of  testator — 815. 

see  Cancellation  of  Will — Revocation  of  Will. 

AMBIGUITY: 

see  Parol  Evidence. 

"AMOUNT  DUE  AT  ^tY  DEATH": 

not  including  amount  (pension)  due  two  years  earlier 
and  not  paid  to  testator,  but  receipted  for  by  testator 
to  collecting  agent  as  a  gift  for  long  care  and  services 
—446. 

ANCILLARY  ADMINISTRATOR: 

required  to  account  to  administrator  of  domicil  for 
assets  belonging  in  domicil  (note  of  maker  resident 
there)— 658. 

not  required  to  account  to  administrator  of  domicil 
for  local  assets — 658. 

"AND": 

construed  ''or":  income  to  children  until  youngest  ar- 
rives at  twenty-one  "and  as  long  as  one  shall  live" — 
962. 
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'^religious,  moral  and  social  weKare  of  the  people" 
—1129. 

only  to  effect  intention  of  testatoi" — not  to  mal^e  will 
more  just  and  reasonable — 1588. 
not  construed  "or" :  unless  necessary  to  effect  clear  in- 
tention— 1588. 

residue  to  A.,  habendum  ''to  him  and  his  heirs" — 
1270. 

"AND  HER  CHELDREN": 

construed:  life  estate  and  remainder — 2051. 

not  fee  simple  in  A.  and  by  descent  to  children — 1224. 
not  tenants  in  common,  if  contrary  intention  found  in 
will— 618. 

"ANNTJITIES": 

include  an  annuity  for  fifteen  years — under  direction 
to  pay  annuities  out  of  income — 764. 
do  not  include  a  legacy  of  $500,  payable  in  five  equal 
annual  installments — 764. 

ANNUITY: 

distinguished  from  income  by  Depue,  J. — 372. 
runs  only  from  time  expressed  (fifteenth  year), 
though  no  earlier  provision  for  maintenance  of  the 
legatee,  an  infant  child  of  testator — 700,  700a. 
payable  out  of  principal — where  no  sufficient  income 
— and  residuary  principal  exhausted  in  first  year's 
payment — 1325. 

where  given  in  lieu  of  dower  with  power  of  sale 

and  direction  to  invest  and  other  bequests  of  the  "re- 
maining moneys"  of  the  income  of  the  blended  fund 
—2099. 

payable  out  of  net  rents  and  not  filled  out  by  other 
propert} — 1 204. 

payable  out  of  residuary  estate — where  investments 
(set  apart  without  notice)  failed — 914. 
lapsed  income  pending  life  estate  of  surviving  annui- 
tant goes  to  residue  and  not  to  remainder  on  death  of 
all  of  annuitants — 1246. 

not  payable  out  of  principal  before  legacies — when 
expressly  made  payable  out  of  income  of  residue  after 
legacies — 1516a. 


Index  to  Statutes  and  Cases.        319 

antenuptial,  contract. 

Statutes : 

remains  in  force  after  marriage — (1852)  S.  231,  §4; 

R5-503,  §4;  E6-636,  §13;  R8-2012,  §13.      C.  1704. 
Cases  : 

enforced  against  heirs  and  against  land  subsequently 

acquired  in  'New  Jersey — 2269. 

And  see  Jointure. 

APPEAL. 

Text.  11,  13,  48,  50. 

Statutes-: 

from  Orphans'  Cotort  to  Prero^gative  Court:  constitu- 
tional provision— (1844)  S.  144,  Art.  VI,  Sec.  4. 
C.  490,  665,  1864,  1864a,  1910. 

in  disputed  cases  within  thirty  days  after  decree — 
(1784)  S.  16,  §15;  111-59,  §15;  (1821-1849)  S.  91, 
§21;  R2-776,  §21;  R4-205,  §16;  R5-574,  §16. 
C.  339,  406,  677. 

within  six  months  after  decree— (1849-1874)  S.  257, 
§6;  E5-574,  §45. 

from  probate  decree,  administration  or  inventory 
within  thirty  daj^s,  from  other  order  or  decree  within 
three  months— (1874)  R6-751,  §176;  R8-2353, 
§176 ;  E9,  §204.  C.  869,  1140,  1714,  1918,  1918a. 
within  time  limited  by  statute  in  particular  cases — 
(1849-1874)  S.  257,  §7;  E5-574,  §46. 
right  of  appeal  reserved  from  decree  for  distribution 
under  will— (1872)  S.  375,  §1;  E6-751,  §151; 
E8-2353,  §151;  E9,  §173. 

within  twenty  days — from  decree  on  exceptions  to 
claims  against  insolvent  estate — (1820)  S.  79,  §6; 
E2-766,  §6;  E4-346,  §6;  E6-751,  §86;  E8-2353, 
§86;  E9,  §104.     C.  1926. 

within  twenty  days  in  assignment  of  dower — (1820) 
S.  89,  §5;  E2-677,  §5;  E4-71,  §20;  E5-227,  §26; 
E6-320,  §20;  E8-1275,  §20. 
from  Prerogative  Conirt:  within  thirty  days — in  assign- 
ment of  dower — to  governor  and  council — (1820- 
1847)  S.  89,  §7;  E2-677,  §7. 

in  general — to  Court  of  Errors  and  Appeals  as  from 
Chancery— (1869-1900)  S.  339 ;  E6-214,  §58; 
E8-102d,  §78 ;  (1900)  S.  518,  §9.     C.  1590,  18^7a. 
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froTti,  surrogate  to  Prerogative  Court:  within  one  month 
—(1784-1821)  S.  16,  §15;  Rl-59,  §15. 
to  Prerogative  Court  within  six  months  after  decree — 
in  cases  not  otherwise  provided  for — (1821)  S.  91, 
§21;  R2-776,  §21;  R4-205,  §16;  R5-574,  §16; 
R6-751,  §175;  R8-2353,  §175;  R9,  §203.     C.  1048. 

to  Orphans'  Court:  from  probate  by  surrogate — 

within   six   months,    non-resident   one   year — (1855- 
1874)  S.  294,  §11;  R5-574,  §59. 
to  Orphans'  Court  on  probate — three  or  six  months — 
(1874)    R6-751,   §174;  R8-2353,   §174;  R9,   §202. 
C.  2115,  2239. 

within  thirtv  days — as  to  inventory  or  letters — 

(1855-1874)  S.  294,  §2;  R5-574,  §50. 

within  twenty  days — as  to  inventory  or  letters — 

(1874)  R6-751,  §173;  R8-2353,  §173;  R9,  §201. 
C.  1542. 

Orphans'  Court  may  certify  question  on  appeal  from 
surrogate's  probate  into  Circuit  Court — (1888-1905) 
S.  449;    R8-2353,     §217.     C.  1272,     1864,     1864a, 
1910,  1987. 
Cases  : 

fro^n.  Orphans'  Court:  review  of  constitution  and  stat- 
utes by  Dixon,  J. — 1864a. 

constitutional  right  and  procedure  not  affected  by  ver- 
dict in  Circuit  Court  on  certified  case — 1910. 
constitutional  appeal  includes  order  fixing  commis- 
sions—665,   1827a. 

confined  to  questions  raised  and  decided  below — 767, 
541. 

effect  in  Prerogative  Court  of  Circuit  Cburt  verdict 
—1272. 

Prerogative  Court  may  review  verdict  in  Circuit 
Court  on  case  certified  by  Orphans'  Court — 1864, 
1864a. 

may  not  review  discretionary  rulings  in  Circuit  Court 
on  motion  for  new  trial  and  certified  case — 1987. 
may  fix  value  of  chattel  charged  to  accountant — 1619. 

frotri  Prerogative  Court:  in  probate  matters — statute  of 
1869  constitutional— 1590. 
did  not  lie  before  1869  in  assignment  of  dower — 435. 

from  surrogate:  from  grant  of  letters — not  to  Preroga- 
tive Court— since  Act  of  1855—1048. 
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to  Orphans'  Court  by  revoking  the  surrogate's 

letters— before  Act  of  1855—166. 
not  to  Orphans'  Court— before  or  under  Act  of  1855 
— from  grant  of  letters  on  foreign  will — 263. 
no  power  to  review  surrogate's  probate  in  Orphans^ 
Court  after  three  months — 939,  1210. 
when  appeal  lies:  from  appointment  of  administrator 
by  Orphans'  Court — 1542. 

from  grant  of  letters  by  surrogate  (not  direct  to  Pre- 
rogative Court) — 1048. 

from    grant    of   letters   by    surrogate    (to    Orphans^ 
Court)— 166,  1048. 

from  allowance  to  administrators — 894. 
from  Orphans'  Court — from  order  fixing  commissions 
of  executor— 1827a,  665. 

from  gi'ant  of  letters  by  Orphans'  Court — 1542. 
from  order  denying  rehearing  where  counsel  had  ap- 
peared for  appellant  without  his  authority  at  original 
hearing  and  submitted  case  by  statement — 1567a. 
from  order  refusing  to  set  aside  a  settlement  of  ac- 
count for  irregularity — 2022. 

from  refusal  by  Orphans'  Court  to  open  account — 
583. 

from  finding  of  Circuit  Court  verdict  in  probate  pro- 
ceeding—1272,  1864,  1864a. 
from  premature  probate  by  surrogate — 2115. 
from  order  for  sale  of  lands  for  debts — see  Sale  of 
Lands. 

that  purchaser  complete  sale  though  joined  with  unap- 
pealable order  for  attachment  for  contempt  on  de- 
fault—2238. 
when  appeal  does  not  lie:  from  discretionary  order  re- 
voking order  extending  time  for  exception  to  claims- 
—1668. 

from  discretionary  rulings  of  Circuit  Court  in  probate- 
proceeding — 1987. 

from  order  entered  by  consent — 1710. 
from  selection  of  administrator  pendente  lite  and  de- 
termination of  amount  of  bond — 563,  563a. 
from    attachment   for   contempt   for   disobedience  to 
order  for  distribution — in  intestacy — 2191. 
for  mere  irregularity  of  Orphans'   Court  procedure 
without  injury  to  appellant — 830. 
21 
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no   appeal  before   1869   from   Prerogative  Court  to 

Court  of  Errors  and  Appeals  in  assignment  of  dower 

—435. 

not  from  re-statement  of  account  by  surrogate — only 

from  decree  of  settlement — 649,  1924. 

hy  whoiih  taken:  petition  by  one  of  two  executors 
amended  to  allow  of  summons  and  severance  as  to  co- 
executor — 503. 

any  party  interested  may  appeal  from  allowance  to 
administrators — 894. 

by  "person  aggrieved" — may  be  heir  or  next  of  kin 
omitted  from  citation  on  caveat — 1140. 
not  by  party  who  is  not  entitled  to  the  appointment 
(administrator  pendente  lite)  appealed  from — 1776. 
a  devisee  may  appeal  from  an  order  for  sale  of  land 
—1312. 

not  by  party  claiming  adverse  title  in  appeal  from 
sale  of  land— 842. 

not  by  guardian  disobeying  order  of  court  and  at- 
tached for  contempt — 2191. 

not  by  general  creditor,  in  appeal  from  order  to  sell 
land  for  debts— 1932. 

objection  to  want  of  leave  to  appeal,  by  next  friend, 
not  made  below,  cannot  be  made  before  appellate 
court— 1777. 

whev.  taJcen:  from  surrogate — no  review  after  lapse  of 
statutory  time— 1210,  939. 

from  Orphans'  Court  to  Prerogative  Court — unavail- 
ing after  three  months  (statute)  and  not  extended  by 
later  order  refusing  to  vacate — 869. 
in  three  months  from  probate  decree,  not  from  subse- 
quent amendments  as  to  costs  and  allowances — 1714. 
order  mislaid  by  surrogate  and  afterward  refiled  by 
special  order  of  Orphans'  Court — 1900. 
statutory  time  limit  applies  to  taking  appeal  in  Or- 
phans' Court — not  to  filing  papers  in  Prerogative 
Court— 406,  677. 

statutory  thirty  days  runs  from  signing,  filing  and 
entry  of  decree — 677. 
time  runs  from  signing  or  entry — 1729. 
twenty  days  reckoned  from  proper  filing  of  the  decree 
(on  exceptions  in  insolvent  estate) — 1926. 
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in  thirty  days  from  allowance  of  costs  and  counsel 
fees  in  probate  decree — 1714. 

in  thirty  days  from  each  amended  order  as  to  costs 
and  counsel  fees — 1714. 

thirty  days'  statute  applies  to  decree  revoking  letters 
and  appointing  new  administrator  without  fresh  cita- 
tion—339. 

effect:  appeal  from  probate  suspends  its  effect  (as  super- 
seding letters  pendente  lite) — 1620. 

&vidence:  Prerogative  Court  may  take  additional  evi- 
denc^-901,  1864,  694. 

on  notice — 1431. 

new  evidence  admissible  in  discretion  of  court — 1695. 
new  proof  taken  by  appellate  court  on  appeal  from 
probate  where  original  evidence  not  preserved — 812. 
general  rules  as  to  new  proof  on  appeal  from  probate 
stated  by  Van  Fleet,  V.  C.— 812. 
issue  retried  after  verdict  in  Circuit  Court — 1910. 
new  evidence  inadmissible  in  Prerogative  Court  hav- 
ing only   appellate  jurisdiction    (confirming   sale) — 
1271.     • 

procedure:  Prerogative  Court  will  only  act  in  the  par- 
ticular matter  appealed  from  (correction  of  particular 
error  in  account) — 541. 

appeal  from  settlement  of  account — should  specify 
items  objected  to— Prerogative  Court  Rule  2. 
from  order  appointing  administrator  pendente  lite 
and  fixing  bond  after  previous  order  finding  the  neces- 
sity for  such  administration  and  making  appointment 
which  failed — i-aises  question  only  of  the  later  ap- 
pointment and  of  the  bond — 563. 
from  allowance  of  accoimt,  does  not  bring  up  a  prior 
order  for  commissions  credited  and  allow^ed  in  tlie  ac- 
count— 1941. 

ground  for  reversal  must  appear  in  record — 1635. 
direction  of  court  below  affirmed  because  evidence  not 
broue:ht  up— 1339. 

demand  in  writing  necessary  to  appeal  from  Orphans' 
Court— 1918,  19i8a. 

verbal  demand  in  open  court  insufficient — 677. 
filing  petition  of  appeal  after  demand  under  regula- 
tions and  orders  of  the  court — 677. 
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sufficiency  determined  by  appellate  court — not  con- 
cluded by  recitals  in  order  of  Orphans'  Court  direct- 
ing entry  of  appeal^-677. 

dismissal  by  appellant — without  notice  to  parties 
cited  but  not  appealing — 2239. 

answer  in  appeal  from  Orphans'  Court  need  not  admit 
taking  of  the  appeal — 2122. 

answer  by  one  executor  (other  renouncing) — 2122. 
deposit  for  costs  unnecessary  in  Prerogative  Court — 
406. 

bail  on  habeas  corpus  to  Supreme  Court — not  required 
from  administrator — 68. 

facts  and  law  both  considered  by  appellate  court — 
583. 

objection  to  want  of  leave  to  appeal  by  next  friend 
cannot  be  raised  in  appellate  court — 1777. 
appeal  dismissed  where  its  effect  would  be  nugatory — 
e.  g.,  order  appealed  from  having  been  superseded  by 
later  order  not  brought  up^ — 869. 

commissions  restored  after  being  struck  out  by  Or- 
phans' Court  on  re-opening  account — 521. 
record  should  not  carry  up  evidence  and  agreements 
—2279. 
exclusive  remedy:  from  probate  by  surrogate — no  other 
method  of  review— 1210,  939. 

premature  probate  can  only  be  reviewed  by  Orphans' 
Court  by  appeal — 2115. 

appeal  from  Orphans'  Court — excludes  review  by  cer- 
tiorari if  Orphans'  Court  had  jurisdiction — 255. 
And  see  Probate. 

"APPORTIONED   TO  A.": 

what  is  not:  sum  bequeathed  inter  alia  to  A.  if  it  should 
be  paid  testator  before  testator's  death  (which  it  was 
not)— 1701. 

APPORTIONMENT. 

Text.   114. 
Oases  : 

of  annuity:  at  death  of  annuitant   (given  to  wife  by 

agreement  for  her  support) — 1793. 

apportionment  to  life  tenant — up  to  time  of  her  death 

—1134. 
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annual  annuity  not  apportioned  on  death  within  year 

—51. 
of  income:  apportioned  at  death  of  life  tenant — 1144. 
of  rent:  between  life  tenant  and  remainder — 1666. 
of  assessment:  for  improvements — lT80a. 
of  legacy:  charged  on  several  tracts — 1685. 

between  life  tenant  and  remainder — 414. 

And  see  Principal  and  Income. 

appraisement. 

Text.  74. 

Statutes  : 

appraisement  of  inventory  by  two  reputable  disinter- 
ested freeholders — to  be  filed  by  executor  or  adminis- 
trator with  surrogate— (1795-1874)  S.  24,  §10; 
El-153,  §10;  K2-174,  §10;  R4-350,  §10;  R5-275, 
§10. 

by  two  discreet  and  impartial  appraisers — (1874) 
R6-751,  §50;  R8-2353,  §50;  R9,  §58. 
one  appraiser  must  verify  inventor)^ — (1795)  S.  24, 
§10;  Rl-153,  §10;  R2-174,  §10';  R4-350,  §10; 
R5-275,  §10;  R6-751,  50;  R8-2353,  §50;  R9,  §62. 
appraiser  chosen  bv  executor  or  administrator — 
(1795-1874)  S.  24,  §10;  Rl-153,  §10;  R2-174,  §10; 
R4-350,  §10;  R5-275,  §10. 

chosen  by  executor  or  administrator  subject  to  surro- 
gate's approval— (1874)  R6-751,  §51;  R8-2353,  §51; 
R9,  §59. 

appointed  by  surrogate  for  familv  exemption — 
(1874)  R6-751,  §51;  R8-2353,  §51;  R9,  §59. 
C.  711. 

And  see  Allowance  for  Family — Exemption — In- 
ventory. 

appreciation  of  assets: 

goes  to  principal,  not  income — 1831. 

APPROPRIATION  OF  TRUST  FUNDS: 

separation  in  the  mind  of  the  trustee  insufficient — 

2129. 

fund  set  apart  for  annuity — cestui  que  trust  not  bound 

without  formal  notice  though  receiving  income — 914. 

sufficiency  of  fund  to  be  provided  for  annuity  deter* 
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mined  by  present  and  future  probable  conditions — 

1246. 

separation   of   distinct   annuity   funds    after   setting 

apart  the  entire  fund — 1246a. 

fund  appropriated  to  secure  annuity  enlarged  out  of 

residue — 1447. 

investment  and  apportionment  between  mingled  trust 

funds — in  hands  of  general  and  special  guardian — 

1798. 

trustee  must  appropriate  general  assets  to  complete 

demonstrative  legacy   at  market  value  of  securities 

falling  short — 2161a. 

see  Separation  of  Shares. 

"APPURTENANCES" : 

include:  hot-bed  sashes,  appurtenant  to  farm  and  home- 
stead—1815. 

not  included:  manure — 1815. 
hay— 1815. 
bedding  for  animals — 1815. 

arbitration. 

Text.  97. 

Cases  : 

no  admission  of  assets  against  clear  intention — 187. 
form  of  award  between  surviving  partner  and  admin- 
istrator of  deceased  partner — 1566. 
restrained  by  injunction  for  protection  of  distribu- 
tees—647. 

"AS  AFORESAID": 

not  applied:  to  provisions  of  codicil  in  lieu  of  those  re- 
ferred to  in  the  will— 208. 

"AS  THE  LAW  DIRECTS": 

speaks  from  making  of  the  will — 1561. 

"AS  SHE  MAY  REQUIRE": 

i.   e.,   reasonably  according  to  her  station   in  life — 
1833. 

"AS  TENANTS  IN  COMMON": 

in  grant  to  husband  and  wife — 1388. 
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"ASSSESSMENTS" : 

charged  on  income:  includes  assessments  for  improve- 
ments—764. 

ASSESSMENTS  FOR  IMPROVEMENTS: 

not  chargeable  to  life  estate — 1260. 

apportioned    between    life    estate    and    remainder — 

1780a. 

ASSETS. 

Text.  73. 

Statutes  : 

holder  of  corporation  stock  as  executor,  &c.,  may  vote 
on  it— (1849)  S.  139,  §37;  E5-491,  §37;  R6-174, 
§39;  R8-904,  §39;  (1896)  S.  467,  §37.  C.  390. 
insurance  of  insolvent  decedent  for  wife  or  children 
protected  against  creditors — except  as  to  premiums 
paid  in  fraud  of  creditors — (1896)  S.  466. 
creditors'  rights  reserved  to  extent  of  fraudulent 
premiums— (1902)  S.  119,  §38. 

estates  pur  auter  vie  distributable  as  personalty  or 
devisable  as  realty— (1795)  S.  27,  §1;  Rl-189,  §1; 
R2-223,  §1;  R4-363,  §1;  R5-913,  §1;  R6-1243,  §1; 
R8-3756,  §1.     C.  2131. 

wife's  property  before  coverture  reserved  to  her  ex- 
cept   as    against    debts    contracted    before    statute — 
(1851)  S.  217  ;  R5-275,  §35  ;  R6-395,  §13  ;  118-1425, 
§30.     C.  695. 
see  WiFE^s  Property. 

lands  made  liable  to  execution  for  debt — (1743-1799) 
S.  129.     C.  6,  110,  353,  1098. 

execution — against  executor,  &c. — not  extended  to  sale 
of  land  of  decedent— (1799-1874)  S.  33,  §18; 
Rl-369,  §18;  E2-430,  §18;  R4-660,  §14;  E5-760, 
§14.     C.  346,  476,  1098. 

execution — against  lands  and  personalty  of  deceased 
judgment  debtor — if  decedent  intestate  and  no  admin- 
istration within  six  months — (1881-1889)  S.  173, 
§1;  E7-807,  §13;  R8-2530,  §312. 
— on  ten  days'  notice  to  heirs  or  legal  representa- 
tives—(1889-1903)  S.  327  ;  RS-2530,  §339. 

if  no  probate  of  will  or  administration  in  six 

months  and  on  ten  days'  notice  ordered  by  the  court 
—(1903)  S.  532,  §186. 
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lands   subject   to  debts  of  decedent  for  one  year — 
(1825)  S.  71;  R4-660,  §26;  R6-751,  §70;  R8-2353, 
§70;  E9,  §81.     C.  1098. 
see  Sale  of  Lands  by  Orphans'  Court. 
execution — against  terre-tenants,   heirs   and   devisees 
only  reaches  estate  of  decedent  at  or  after  time  of 
judgment  or  at  death— (1799)  S.  33,  §6  ;  Rl-369,  §6  ; 
E2-430,  §6;  R4-660,  §6;  R6-388,  §1;  R8-1414,  §1. 
see  Heirs  and  Devisees. 

partition  or  sale  in  Chancery  free  from  debts  of  de- 
ceased owner— (1869)  S.  326,  §1;  R6-1039,  §20; 
R8-2978,  §20.     C.  1226,  1736. 

lands  purchased  by  executor  or  administrator  in  fore- 
closure are  assets  and  salable  without  order  of  court — 
(1898)  S.  479;  (1900)  S.  520. 

so — lands  purchased  in  foreclosure  by  guardian — 
(1892)  S.  572;  R8-1615,  §22. 

or  trustees— (1900)   S.  520. 

surplus  proceeds  in  foreclosure — payable  by  order  of 
chancellor   to    personal    representatives    of    deceased 
owner— (1876-1902)   S.  581;  R6-1274,  §3;  R8-372, 
§125;  (1902)  S.  311,  §63.     C.  1442. 
Cases  : 

what  are  personal  assets: 

debt  of  executor  to  testator— 6,  282,  810,  2026. 
And  see  Debt  of  Executor. 

prize  money — capture  before,  and  condemnation  after, 
testator's  death— 784. 

military  bounty  payable  by  U.  S.  statute  to  enlisted 
man  "or  his  heirs" — 1314. 

profits  of  business  of  decedent  realized  without  pro- 
bate of  will— 1615. 

lambs,  on  farm  in  possession  of  widow  before  assign- 
ment of  dower — 1746. 

milk,  on  farm  in  possession  of  widow  before  assign- 
ment of  dower — 1746. 

shearing  of  wool  on  farm  in  possession  of  widow  be- 
fore assignment  of  dower — 1746. 
estate  pur  auter  vie — and  prima  facie  in  next  of  kin 
after  twenty  years'  possession — 2203. 
leasehold  for  term  of  years — 495. 
unexpired  term  and  option  to  renew  go  to  executors 
—1345. 
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term  of  years  created  by  testator  and  specific  bequest 
on  condition  which  failed — 580a. 
legacy  to  decedent  not  paid  before  his  death — 1527. 
legacy  to  decedent  goes  to  personal  representatives— 
not  next  of  kin — 281. 

mortgages  belonging  to  decedent — 2199,  2200. 
share  of  deceased  residuary  legatee  in  land  taken  after 
her  death  by  this  executor  in  settlement  of  mortgage 
belonging  to  the  residuary  estate — 1628. 
wife's  money  received  by  deceased  husband  is  prima 
facie  her  property — 821a. 

property  of  deceased  husband — administered  bona 
fide  as  wife's  property — no  relief — 1694. 
money  in  house — claimed  by  representatives  of  the 
wife  (who  dies  a  few  hours  after  the  husband)— not 
particularly  ascertainable  and  divided  between  the 
two  estates — 1844a. 

money  in  hands  of  wife — accumulated  surplus  of 
allowance  for  domestic  expenses — deposited  in  her 
name— 2187. 

trust  fund — deposit  in  name  of  deceased  as  "surro- 
gate"—1074. 

life  insurance  policy — placed  by  defaulting  executor 
among  decedent's  papers — 945a. 

agreement  for  sale  of  land  to  decedent— passes  to  per- 
sonal representatives  and  cannot  be  assigned  by  heir 
—575. 

proceeds  of  performance  by  administrator  of  contract 
of  sale  by  decedent  (as  against  judgment  cerditor  of 
heir)— 783. 
And  see  Oonveksion. 

accumulated  income  of  land  and  of  invested  proceeds 
of  land— 730,  730a. 

proceeds  of  land  sold  under  general  direction  to  sell 
for  all  purposes  of  the  will — 1534. 
proceeds  of  statutory  sale  in  chancery  free  from  debts 
of  decedent— 1734. ' 

proceeds  of  lands  sold  by  Orphans'  Court  for  debts— 
204. 

proceeds  of  partition  sale  paid  into  court  as  share  of 
decedent  (non-resident  of  unsound  mind  represented 
by  a  guardian  ad  litem) — 1892. 
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mortgage  investment  of  part  of  the  proceeds  of  sale  of 
land  charged  with  legacy  and  set  apart  to  secure  the 
charge— 1769,  1769a. 

character  of  proceeds  of  land  in  other  state  deter- 
mined by  lex  loci  rei  sitae — 730,  730a. 

what  are  not  personal  assets:  land  of  decedent — 204. 
damages  recovered  under  statute  for  wrong-ful  death 
—1491. 

advancement — for  purpose  of  inventory  or  account — 
557. 

notes  of  an  insolvent  non-resident — 557. 
benefit  insurance — deceased  beneficiary — not  payable 
without  further   designation  in   policy   to  estate  of 
beneficiary  or  insured — 2234. 

fund  appointed  by  donee's  will  under  power  of  ap- 
pointment does  not  go  to  executors  but  to  appointee — 
1828. 

estate  pur  auter  vie  devised  under  statute — 2131. 
covenant  to  supply  decedent  with  water  for  his  mill — 
1244a. 

damages  for  condemnation  of  land  devised  belong  to 
devisee— 273. 
And  see  Foreigjvt  Assets. 

what  are  real  assets:  proceeds  of  land  condemned  in 
hands  of  city  treasurer — 656. 

surplus  proceeds  of  sale  of  land  by  Orphans'  Court — 
730,  769. 

proceeds  of  statutory  sale  of  infant's  lands — 1265, 
365,  1437. 

proceeds  of  infant's  land  sold  under  Act  of  legislature 
go  to  his  heirs  as  real  property — 305a  (overruling  in 
effect  305). 

infant's  lands  converted  into  money  by  sale  under  or- 
der of  court  descend  to  infant's  heirs  as  land — 1437. 
surplus  after  sale  directed  for  special  purpose — 1638. 
land  under  agreement  to  convey  and  deed  delivered 
in  escrow  by  decedent  and  proceeds  on  performance 
received  by  administrator — 257. 

lands  in  hands  of  devisee  of  devisee — after  lapse  of 
one  year — 1442. 

liability  of  land  for  debts — enforced  by  bill  in  equity 
against  grantee  from  devisee  for  life  and  heir — 431. 
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surplus  proceeds  in  foreclosure — ordered  paid  to  ex- 
ecutor under  statute  of  1876,  S.  581,  without  passing 
on  particular  claims — 1442. 

grantee  of  devisee  is  free  from  liability  to  re-imburse 
him  for  moneys  advanced  by  him  as  executor  for  debts 
—294. 

after  one  year  subject  to  bona  fide  mortgage  by  de- 
visee— 986. 

debts  not  a  lien  after  one  year,  though  duly  presented 
—1098. 

advances  by  executor  for  debts  and  funeral  expenses 
— re-imbursed  out  of  real  estate  in  absence  of  personal 
prop  e  rty — 2 128. 

rents  applied  to  re-imburse  advances  for  payment  of 
debts  of  decedent — 1651. 

rents  collected  by  receiver  appointed  in  administra- 
tion suit  by  legatee— belong  as  against  legacy  to  mort- 
gagee of  the  land — 1843. 

not  to  mortgagee  in  preference  to  other  creditors— 
1843a. 

rents  as  such  can  only  be  transferred  in  writing — 
1645. 

not  liable  for  debts  until  specific  legacies  exhausted 
—1037. 

real  assets  not  applicable  to  legacies  unless  charged— 
621. 

rents  accruing  after  testator's  death  belong  to  the  heir 
—189. 

debts  take  precedence  of  legacy  charged  on  the  land 
—2100. 

standing  crops  pass  with  land  devised — 253. 
English  statute,  3  W.  &  M.  14,  places  devisees  on  the 
footing  of  heirs  as  to  liability  of  lands  for  debts  of 
decedent — 285. 

And  see  Execution — Heiks  and  Devisees — Sale  of 
Land  by  Orphans'"  Court. 

assignment  of  legacy: 

assignee  for  value  protected  against  creditor  of  lega- 
tee—2113a. 

an  expectancy  is  assignable  before  testator's  death— 
2113. 
sale  of  part  for  less  than  its  face — 2041. 
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equitable  assignment — in  part — of  legacy  in  remain- 
der— before  death  of  legatee  for  life — protected — 
though  specific  fund  was  misdescribed  in  assignment 
as  assignor's  ''interest  in  the  estate"  of  his  testator's 
ancestor — 2198. 

"AT  THEIR  DEATH": 

construed — at  their  respective  deaths — income  to  two 
sons  and  "at  their  death"  principal  to  grandchildren 
—1797. 

attachment. 

Text.   132. 
Statutes : 

abatement:  not  by  death  of  defendant — (1798)   S.  45, 

§29  ;  Kl-296,  §29  ;  R2-355,  §29  ;  R4-48,  §48  ;  R5-35, 

§48;  E6-41,  §57;  E8-97,  §57;  (1901)  S.  508,  §28. 

C.  136. 

appearance      by      personal      representative — (1874) 

S.  363;    R6-12'65,    §1;    R7-27,    §1;    R8-97,    §100; 

(1901)  S.  508,  §16. 

bond   prosecuted  in  his  name — (1798)    S.  45,    §29; 

Rl-296,  §29  ;  R2-355,  §29  ;  R4-48,  §48  ;  R5-35,  §48  ; 

R6-41,  §57;  R8-97,  §57;  (1901)  S.  508,  §28. 
againH  executor  or  administrator :  if  against  deceased — 

(1899)  S.  469,  §1 ;  (1901)  S.  508,  §5. 
against  heirs  or  devisees:  where  writ  could  have  been 

issued  against  decedent— (1846)  R4-48,  §44;  R5-35, 

§44;   R6-41,    §8;    R8-97,    §8;    (1899)    S.  469,    §1; 

(1901)  S.  508,  §5.     C.  1764,  1226. 

against  non-resident  or  unknown  heirs  and  devisees 

— if  cause  of  action  survives  and  property  in  New 

Jersey  subject— (1903)  S.  532,  §84. 
against  testamentary  trustee  of  deceased  debtor:  "in  all 

cases  in  which  the  writ  might  have  issued  against 

such    debtor    immediately    prior    to    his    decease" — 

(1901)  S.  508,  §5. 
against  joint  debtors:  or  their  heirs  or  personal  repre- 
sentatives—(1846)  R4-48,  §42;  R5-35,  §42;  R6-41, 

§6;  R8-97,  §6;   (1901)   S.  508,  §3. 

against  heirs,   executors   and   administrators   of  any 

joint  debtor— (1901)  S.  508,  §3. 
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against  legacy  or  distributive  share:  in  hands  of  per- 
sonal   representative— (1846)    E4-48,    §45;    K5-35, 
§45;  R6-41,  §9;  E8-97,  §9;  (1901)  S.  508,  §5. 
Gases  : 

not  abated  by  death  of  defendant  after  return  of  writ 
—2086. 

lies  (at  common  law)  against  legacy  in  hands  of  de- 
visee charged — 102. 

does  not  lie  against  "estate"  of  non-resident — 1217. 
does  not  lie  against  executor  (in  1835) — 136. 
amendment  of  writ  and  return  against  heirs  and  de- 
visees— 1764. 

against    heirs    and    devisees — after    one    year    takes 
precedence  of  debts  of  decedent — 1226. 
cannot  be  brought  by  foreign  administrator — 2118. 

ATTAINDER: 

no  forfeiture  of  estate,  descent  or  dower  for  criminal 
conviction— (1796)  S.  28,  §75;  S.  86,  §85;  El-208, 
§75;  R2-244,  §75;  R3-221,  §85;  R4-257,  §98; 
R5-175,  §98;  R6-264,  §114;  R8-1117,  §114;  (1898) 
S.  540,  §153. 

bill  of  attainder  prohibited  (Art.  IV,  Sec.  VII,  §3) 
—(1844)  S.  144. 

attestation. 

Text.  42. 

Statutes  : 

two   witnesses    sufficient — for    devise   before    1714 — 
(1682)  S.  3 ;  (1714)  S.  11,  §1 ;  Rl-5,  §1 ;  R2-7,  §1 ; 
R4-635,  §1;  R5-913,  §1;  R6-1243,  §1;  R8-850,  §1. 
devise  to  be  attested  by  three  or  more  credible  wit- 
nesses—(1698-1714)    S".  5. 

three  subscribing  witnesses  sufficient  for  devise  of 
land— (1714-1850)  S.  11,  §2;  Rl-5,  §2;  R2-7,  §2; 
R4-635,  §2;  R5-913,  §37;  R6-1243,  §35;  R8-850, 
§114.     C.  167,  119. 

three  witnesses  for  devise  of  estate  pur  auter  vie — 
(1795)  S.  27,  §1 ;  Rl-189,  §1 ;  R2-223,  §1 ;  R4-363, 
§1;     R5-913,     §1;     R6-1243,     §1;     R8-3756,     §1. 
C.  2131. 
two   witnesses    required    and    sufficient   for    devise — 
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(1850)  S.  213,  §1;  (1851)  S.  214,  §1;  R5-913,  §24; 
E6-1243,  §22;  R8-3756,  §22. 

witnesses  must  subscribe  in  presence  of  the  testatoi' — 
(1850)  S.  213,  §1;  (1851)  S.  214,  §1;  R5-913,  §24; 
R6-1243,  §22;  R8-3756,  §22.  C.  1181,  1181a,  758. 
witnesses  must  be  present  at  same  time — (1850) 
S.  213,  §1;  (1851)  S.  214,  §1;  R5-913,  §24; 
R6-1243,  §22;  R8-3756,  §22.  C.  1181,  1181a,  758, 
1358. 

devise  or  legacy  to  attesting  mitiiess:  (since  March  1, 
1753) — void  as  to  him  and  witness  competent— 
(1795)  S.  27,  §4;  Rl-189,  §4;  R2-223,  §4;  R4-363, 
§4;  R5-913,  §4;  R6-1243,  §4;  R8-3756,  §4. 
C.  1160,  1160a. 

witness  competent  notwithstanding  charge  of  debts  in 
his  favor— (1795)  S.  27,  §5;  Rl-189,  §5;  R2-223, 
§5;  R4-363,  §5;  R5-913,  §5;  R6-1243,  §5;  R8-3756, 
§5. 

bequest  to  witness  (before  March  1,  1753,)  to  go  to 
credibility  of  witness  before  jury — (1795)  S.  27, 
§6;  Rl-189,  §6;  R2-223,  §6;  R4-363,  §6;  R5-913, 
§6;  R6-1243,  §6;  R8-3756,  §6. 

witness  competent  if  legacy  paid  or  released — (1795) 
S.  27,    §6;    Rl-189,    §6;   R2-223,    §6;   R4-363,    §6; 
R5-913,  §6;  R6-1243,  §6;  R8-3756,  §6. 
witness  competent  if  dving  before  legacy  paid  or  re- 
leased—(1795)  S.  27,  §6;' Rl-189,  §6;  R2-223,  §6; 
R4-363,  §6;  R5-913,  §6;  R6-1243,  §6;  R8-3756,  §6. 
refusal    of    legacy    before    testimonv    final — (1795) 
S.  27,    §7;   Rl-189,    §7;   R2-223,   §7;   R4-363,    §7; 
R5-913,  §7;  R6-1243,  §7;  R8-3756,  §7. 
statute  not  to  affect  heir  or  devisee  under  prior  will 
in  possession  March  1,  1753,  or  holding  under  judg- 
ment on  contested  will— (1795)   S.  27,'  §8;  Rl-189, 
§8;  R2-223,  §8;  R4-363,  §8;  R5-913,  §8;  R6-1243, 
§8;  RS-3756,  §8. 
Cases  : 

competent  imtness:  though  unable  to  write — 119. 
competent — husband  of  devisee — 1160. 
executor — 1160. 

request  to  witness:  acquisescence  of  testator  when  wit- 
ness called — insuflficient — 304. 
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presence  of  testator:  in  sight  in  same  room — 1584. 

in  same  room — 1041. 

adjoining  room  and  out  of  sight — insufficient — 1996. 

prima  facie  out  of  sight  and  insufficient — 2188. 

presence  of  testator — proof  in  absence  of  attestation 

clause — 1041. 
presence  of  witness:  sufficient,  if  he  could  and  would 

naturally  see  testator  sign — 119. 

same  room  and  near  by — 1106. 

separated  by  glass  office  partition — insufficient — 1863. 
signing  by  witness:  witness  signing  before  signature  of 

testator  insufficient  (under  Act  of  1851,  S.  214,  §1) 

—1181a,  2188. 

signature  of  witness  need  not  be  in  presence  of  one 

another — 1358. 

see  Signature. 
attestation  clause:  not  essential — 348. 

prima  facie  evidence  of  facts  recited — 348,  669,  811, 

968. 

statement  as  to  presence  of  testator — 1533. 

signature  in  presence  of  witnesses  as  recited — 758. 

of  presence  of  witnesses  recited — 736. 

of  publication  recited— 993,  1824. 

prima  facie  evidence  though  witness  have  forgotten 

—669. 

presumption  rebutted  by  positive  testimony  of  both 

witnesses — 2 157. 

controls  recollection  of  witness — conflicting  with  other 

witness  and  his  own  probate  affidavit — 2188. 

overcome  by  positive  testimoriy  of  witness  (as  to  pub- 
lication)—1358. 

no  evidence  as  to  facts  omitted  (presence  of  testator 

and  signature  of  witnesses  after  testator) — 2188. 

proof  of  presence  of  testator  in  absence  of  attestation 

clause — 1041. 

of  publication  in  absence  of  clause — burden  on 

proponent — 2249. 

And  see  Evidence. 

ATTORNEY: 

notice  of  motion  to  executor  of  plaintiff's  attorney — 
insufficient — 95. 
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auter  vie. 

Statutes : 

devisable  by  will  in  writing  with  three  witnesses,  or 
distributable  as  personal  property — (1795)  S.  27,  §1; 
Rl-189,  §1;  R2-223,  §1;  R4-363,  §1;  E5-913,  §1 ; 
R6-1243,  §1;  R8-3756,  §1. 

Oases  : 

passed  by  devise  of  married  woman  not  subject  to  cur- 
tesy or  rights  of  husband  as  real  estate — 2131. 
personalty  held  pur  auter  vie  may  be  bequeathed — 
1421. 

prima  facie  in  next  of  kin   as   administrator's   ap- 
pointees— after  twenty  years'  possession — 2203. 
And  see  Assets. 

"AUTHORIZE,  EMPOWER  AND  REQUEST": 

an  obligatory  direction — 1667. 

"BALANCE  OF  MY  ESTATE": 

includes  proceeds  of  the  land,  of  which  conversion 
was  directed  in  previous  clause — 2013. 

"BEFORE  DISTRIBUTION": 

before  time  designated  for  distribution — 1920. 

"BENEVOLENT": 

wider  and  more  indefinite  than  "charitable" — 970, 
970b. 

construed  as  charitable — (designated  with  other  habit- 
ual enterprises  of  a  church) — 2125a. 
see  Chakitable  Gifts. 

BENEVOLENT  AND  CHARITABLE  ASSOCIATIONS: 

may  take  devise  or  legacy — see  Oorporation. 

"BEQUEATH": 

to  A.  for  life  "to  bequeath  to  her  son,"  i.  e.,  "to  give" 
—183. 

"BEQUEATHED" : 

restricted  to  personal  estate — 1274. 

"BEQUEATHED  AS  AFORESAID": 

not  extended  to  subsequent  codicil — 208. 
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"bequeathivients" : 

confined  to  personal  property — not  including  devise 
to  sons  in  proviso  that  "bequeathments  should  de- 
scend" to  survivors  if  any  child  die  without  issue — 
144. 

"BETWEEN": 

construed  to  indicate  two  shares — five  gTandchildren 
in  two  families — 1797. 
not  confined  to  two — 2072. 

BLiOOD  OF  ANCESTOR: 

'^from  the  part  of  the  mother"  construed  from  the 
blood  of  the  mother  (statute) — 234. 
see  Descent. 

BOND    (ADMINISTRATION). 

Tl:xT.   53,  123. 
Statutes : 

necessary:  from  administrators  of  every  description — 

(1795)    S.  24,    §11;    Kl-153,    §11;    R2-174,    §11; 

R4-350,    §11;    E5-275,    §11;    Ra-751,    §§43,    44; 

E8-2353,  §§43,  44;  R9,  §§46,  47.     C.  76,  106,  134, 

266. 

except  from  husband  administrator  of  wife — (1795- 

1856)  S.  24,  §11;  Rl-153,  §11;  E2-174,  §11. 

required  from  husband  administering  on  wife's  estate 

—(1856)    S.  296,   §4;   R5-574,   §77;   R6-751,   §46; 

E8-2353,  §46;  E9,  §48. 

from  administrator  of  non-resident  intestate — (1839- 

1905)  S.  157,  §2;  E4-336,  §2;  E5-833,  §7;  E6-751, 

§30;  E8-2353,  §30. 

from  administrator  c.  t.  a.  appointed  on  removal  of 

executoi— (1849)  S.  257,  §3;  E5-574,  §42;  E6-751, 

§129;  E8-2353,  §129;  E9,  §151. 

from    administrator    appointed    on    presumption    of 

death  of  intestate— (1885)   S.  446,  §1;  E7-775,  §3; 

E8-2353,  §211;  E9,  §31. 

from  all  other   and   special  administrators — (1795) 

S.  24,  §11 ;  El-153,  §11 ;  E2-174,  §11 ;  E4-350,  §11 ; 

E5-275,  §11  ;  E6-75i,  §44;  R8-2353,  §44;  E9,  §47. 

C.  2135. 

further  security  may  be  required  from  administrator 

or  guardian— (1784)  S.  16,  §8;  El-59,  §8;  E2-776, 
22 
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§7;  R4-205,  §6;  R6-751,  §120;  R8-2353,  §120; 
R9,  §141. 

from  administratrix  or  female  s^uardian,  on  her  mar- 
riage—(1854-1874)  S.  293,  ^§1;  R5-574,  §47; 
(1874)  R6-751,  §121;  R8-2353,  §121;  R9,  §142. 
required  from  female  trustee  on  her  marriage — 
(1874)  R6-751,  §121;  R8-2353,  §121;  R9,  §142. 
from  executrix  having  charge  of  minor's  estate,  on  her 
marriage— (1784-1820)  S.  16,  §9;  Rl-59,  §9;  (1820- 
1874)  S.  91,  §7;  R2-776,  §8;  R4-205,  §7;-  R5-574, 

§'^-    . 

required   from   executrix   on   her   marriage — (1874) 

R6-751,  §121;  R8-2353,  §121;  R9,  §142. 
from    executoir— on    issue    of   letters    testamentary — 
(1676-1681)   S.  1,  §1;    (1681-1784)   S.  2,  §11. 
may  be  required  by  Orphans'  Court  from  executor 
having  care  of  minor's  estate-^if  property  unsafe — 
(1784-1820)    S.  16,    §9;    Rl-59,    §9;    (1820-1874) 
S.  91,  §8  ;  R2-776,  §8  ;  R4-205,  §7  ;  R5-574,  §7. 
may  be  required  from  executor — ^by  Orphans'  Court — 
if    propertv    in    danger    of    being    wasted — (1870) 
S.  365,  §1  ;''R6-751,  §119  ;  R8-2353,  §119  ;  R9,  §140. 
C.  1875,  1935,  1516a. 

from  non-resident  executor  under  probate  of  foreign 
will— (1828-1880)  S.  85,  §4;  R4-361,  §4;  R5-913, 
§34;R6-751,  §25. 

from  non-resident  executor — unless  will  provides  con- 
trary—(1880)  S.  395;  R7-775,  §8;  R8-2353,  §195; 
R9,  §51. 

from  executor  or  adiuinistrator  for  security  of  co-ex- 
ecutor or  co-administratoi— (1784-1820)  S.  16,  §10 
Rl-59,    §10;     (1820)     S.  91,    §10;    R2-776,    §10 
R4-205,    §11;    (1855)    S.  294,    §5;    R5-574,    §53 
R6-751,  §17;  R8-2353,  §117;  R9,  §138. 
from  guardian — for  security  of  co-guardian — ("1820) 
S.  91,    §10;    R2-776,    §10";    R4-265,    §11;    (1855) 
S.  294,  §5;  R5-574,  §53;  R6-751,  §117;  R8-2353, 
§117;  R9,  §138. 

from   guardian   or   trustee   having   care    of   minor's 
estate— (1784)    S.  16,   §9;  Rl-59,'   §9;    (1820-1874) 
S.  91,  §8;  R2-776,  §8 ;  R4-205,  §7;  R5-574,  §7. 
required       from      testamentary      guardian — (1799) 
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Rl-346,  §1;  R2-402,  §1;  E4-374,  §1;  R5-341,  §1; 
R6-751,  §48;  R8-2353,  §48;  R9,  §50.     C.  763. 
from  foreign  guardian  receiving  transfer  of  funds — ■ 
(1847)     S.  133,    §2;    R5-341,    §12;    R6-464,     §7; 
E8-1615,  §§7,  10. 

from  trustee  appointed  bj  court  on  refusal  or  death  of 
testamentary  trustee— (1872)  S.  374,  §1;  R6-751, 
§114;  R8-2353,  §114;  R9,  §135. 
from  trustee — appointed  by  court  in  lieu  of  infant 
trustee— (1874)  R6-1224,  §4;  R8-3683,  §4. 
from  trustee— for  security  of  co-trustee — (1855) 
S.  294,  §5;  R5-574,  §53;  R6-751,  §117;  R8-2353, 
§117;  R9,  §138. 

from  trustee — to  indemnify  his  suretj^ — (1860) 
S.  234;  R5-949;  R6-1225,  §6;  R8-3683,  §6. 
from  foreign  trustee  receiving  transfer  of  funds — 
(1886)  S.  185,  §2;  R7-1087,  §2;  R8-3683,  §10; 
(1886)  S.  137,  §2;  R7-1087,  §6;  R8-3686,  §13; 
(1905)  S.  560. 

required  from  administrator  c.  t.  a.  for  value  of  land 
to  be  sold  under  power  of  sale — (1839)  S.  153,  §2; 
R4-350,  §21;  R5-275,  §21;  R6-395,  §12,  751,  §45; 
R8-1425,  §12,  2353,  §45. 

required  from  administrator  d.  b.  n.  c.  t.  a.  for  value 
of  lands  to  be  sold  under  power  of  sale — (1844-1905) 
S.  154,  §3;  R4-350,  §22;  R6-751,  §45;  R8-2353, 
§45. 

required  on  sale  of  land  by  Orphans'  Court — (1823) 
S.  68,  §1;  R4-660,  §22;  R5-760,  §22;  R6-751,  §75; 
R8-2353,  §75;  R9,  §91.     C.  265. 
And  see  Sale  of  Lands. 

from  new  appointee — on  revocation  of  original  letters 
(in  sale  of  land  proceedings)— (1846)  R4-660,  §24; 
R5-760,  §24;  R6-751,  §80;  R8-2353,  §80;  R9,  §98. 
from  heir  or  devisee — to  stay  sale  of  land  by  Orphans' 
Court  for  debts— (1874)  R6-751,  §73;  R8-2353, 
§73;  E9,  §89. 

from  guardian  on  sale  of  land  or  timber  for  mainte- 
nance of  wards — Orhpans'  Court  Rule  16. 
And  see  Allowance  for  Family. 
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general  requirements:  form  prescribed — (1795)  S.  24, 
§11;  Kl-153,  §11;  K2-174,  §11;  E4-350,  §11; 
E5-275,  §11;  R6-751,  §43;  R8-2353,  §43;  R9,  §46. 
0.  130. 

amount  judged  reasonable  by  surrogate — (1795) 
S.  24,  §11 ;  Rl-153,  §11  ;  R2-174,  §11 ;  114-350,  §11 ; 
E5-275,  §11. 

amount  judged  reasonable  by  court  or  surrogate — 
(1874)  R6-751,  §43;  R8-2353,  §43;  R9,  §46. 
amoimt  reduced  by  deposit  of  securities — (1892) 
S.  431,  §§2,  4;  R8-2353,  §§243,  245;  R9,  §§53,  55. 
for  surplus  only  after  deposit  of  securities  by  direc- 
tion of  court— (1892)  S.  431,  §1;  R8-2353,  §242; 
R9,  §52. 

filed  by  surrogate— (1820)  S.  91,  §25;  R2-776,  §25; 
R4-205,  §20;  R5-574,  §20;  R6-751,  §135;  R8-2353, 
§135;  R9,  §157. 

to  be  recorded  by  surrogate  and  copy  admissible  in 
evidence— (1861-1874)  S.  333,  §6;  R5-574,  §91. 
expense  of  procuring  bond  allowed  in  administration 
expenses— (1894)  S.  245,  §1;  R8-3249,  §55. 

sureties:  two  sureties  required — (1795)  S.  24,  §11  ; 
Rl-153,  §11;  R2-174,  §11;  R4-350,  §11;  R6-751. 
§43;  R8-2353,  §43;  R9,  §46. 

husband  may  be  surety  for  wife — (1898)  R9, 

§142. 

discharge  of  surety  from  fur+her  liability — on  cita- 
tion to  account  and  give  new  bond — R6-751,  §124; 
R8-2353,  §124;  R9,  §144. 

executor,  &rc.,  may  agree  with  his  suretv  for  deposit 
of  securities— (1894)  S.  247,  §1;  R8-3^49,  §19. 
corporation  as  surety,  see  Corpokation. 
And  see  Prerogative  Court  Rule  9. 
security  not  required   from   safe   deposit    nnd   trus^ 
company — appointed    executor,    administrnfor,    guar- 
dian or  trustee— (1886)   S.  181,  §2;  RS-3-^49,  §10; 
(1888)  S.  262,  §1;  R8-3249,  §13. 
not  required  from   safe   deposit   and   trust   company 
having  surplus   equal   to   its  capital — w^  ot^-'er   incor- 
porated  bv  general   or  special   law — (1805)    S.  249. 
§1  ;  R8-3249,  §21. 

further  security  may  be  required  from  aduiinis+rator 
or  guardian  by  Orphans'  Court— (1781)   S.  16,  §8  i 
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Rl-59,  §8;  R2-776,  §7;  R4-205,  §6;  E6-751,  §120; 

E8-2353,  §120;  RO,  §141. 

And  see  Orphans'  Court  Rule  22. 

or  to  secure  surety — against  waste — (1820)  S.  91,  §9; 

R2-776,    §9;   R4-205,    §10;    R5-574,    §10;    RG-751, 

§123;  R8-2353,  §123;  R9,  §143. 

action:  on  administration  bond — in  any  court  and  dis- 
tribution of  recovery  under  direction  of  the  ordinary 
—  (1795)  S.  24,  §12;  Rl-153,  §12;  R2-174,  §12; 
R4-350,  §12;  R5-275,  §12;  (1855)  S.  294,  §13; 
R5-574,  §61;  R6-751,  §164;  R8-2353,  §164;  R9, 
§187.     C.  299,  1510,  1512. 

surety  may  apply  to  have  suit  discontinued — on  proof 
of  damage  paid— (1901)   S.  511. 
by  leave  of  Prerogative  Court  and  damage  applied 
under  its  direction  (bond  on  sale  of  land)  —  (1823) 
S.  68,    §2;    R4-660,    §23;    R5-760,    §23;    R6-751, 
§164;  R8-2353,  §164;  R9,  §187. 
surety  may  except  to  claim  presented — (1879)  S.  398, 
§3;  R7-775,  §21;  R8-2353,  §191;  R9,  §190. 
on  guardianship  bond — by  leave  of  ordinary  and  re- 
covery distributed  under  his  direction — (1820)  S.  91, 
§26;    R2-776,    §26;    R4-205,    §21;    (1855)    S.  294, 
§13;   R5-574,    §§21,    61;   R6-751,    §164;   R8-2353, 
§164;  R9,  §187.     C.  415,  648,  1512. 
action  on  bond  by  heir  or  devisee — and  application 
of  proceeds— R6-751,  §74;  R8-2353,  §74;  R9,  §90. 
And  see  Orphans'  Court  Rule  13. 
Cases  : 

when  required:  for  surplus  in  foreclosure — as  for  pro- 
ceeds of  sale  of  land  by  Orphans'  Court — 743. 
from  executor,  for  neglect  to  register  his  own  unreg- 
istered mortgage  to  testator  and  claim  of  fictitious 
credits— 1875. 

required    from    executor    as    trustee — for    negligence 
without  fraud — 604. 

from    executor — for   misapplication    of   principal   to 
annuities  payable  only  out  of  income — 1516a. 
procedure  for  security  by  executor — by  rule  to  show 
cause  without  petition — 1875. 

required    from    executors    as    trustees — by    Court    of 
Cliancery — on  petition — 604. 
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further  security  ordered  and  given — and  no  bar  to 
continuance  of  proceeding  and  removal  of  executor 
—1778. 

failure  of  Orphans'  Court  to  require  bond  of  execu- 
trix on  marriage— no  defence  in  action  bj  the  execu- 
trix in  Chancery— 1998. 
from  testamentary  guardian — 763. 

delivery:  to  surrogate  as  deputy  for  ordinary — binds 
two  sureties  who  signed — though  it  recited  three  and 
third  surety  was  agreed  for — 224. 

form  and  amount:  payable  to  successor  of  obligee  (gov- 
ernor)— 2. 

construed  as  made  to  ordinary  and  individual  names 
treated  as  surplusage — 130. 
different  from  22  &  23  Car.  II.  c.  10—138. 
not  void  for  irregularity   (bond  on  Orphans'  Court 
sale  of  land)— 265. 

amount  in  discretion  of  Orphans'  Court — not  subject 
to  appeal — 563. 

need  only  include  assets  where  letters  granted — for- 
eign personal  property  being  included  in  foreign  in- 
ventory under  ancillary  letters — 714. 
reduced  amount  and  special  deposit  of  securities 
(administrator  pendente  lite) — 2135. 
bond  by  heirs  to  stay  sale  must  follow  statute  and 
not  dispute  debts  and  so  reduce  amount — 1177. 

condition  and  breach:  inventor)^  to  be  filed  with  surro- 
gate instead  of  register  of  Prerogative  Court — 134. 
history  of  statutes  as  to  conditions  reviewed  by  Vred- 
enburgh,  J. — 266. 

breach — by  failure  to  file  inventory — 76. 
by  failure  to  settle  final  account — 299. 
by  failure  to  render  true  account — 76. 
by  non-payment  of  distributive  share — tender  of  re- 
funding bond  must  be  sho^vn — 370. 
by  judgment  recovered  against  administrator  and  fi. 
fa.  returned  nulla  bona — 311. 

by  failure  to  apply  proceeds  of  sale  of  land  whic\ 
the  Orphans'  Court  directed  to  be  sold — though  per- 
sonal property  had  not  been  exhausted — 1933. 
not  by  non-payment  of  a  void  judgment — 76. 
not  by  non-payment  of  legacy,  except  settlement  of 
account  and  balance  shown — 299, 
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not  by  failure  to  pay  to  infants  the  amount  due  them 
on  settlement  of  decedent  as  their  guardian — 50. 
condition  for  distribution  of  residue  does  not  cover 
non-payment  of  the  pro  rata  share  of  creditors — 266. 

liahility  of  surety:  dates  from  administrator's  default — 
to  support  action  against  his  heir — ^1052. 
includes  money  due  from  solvent  accountant  (guar- 
dian) to  the  estate  and  inventoried  as  assets — not- 
withstanding his  subsequent  insolvency — 2204. 
claim  against  insolvent  administrator  charged  in  ac- 
count as  good  cannot  be  questioned  in  Prerogative 
Court  after  settlement  of  account  and  judgment  on 
the  bond— 652. 

leave  to  sue:  must  b§  had  from  Prerogative  Court,  not 
Supreme  Court — 121. 
only  at  request  of  party  aggi*ieved— 415. 
action  on  application  of  general  creditor  as  a  "party 
grieved"— 648. 

order  for  prosecution  reviewed  by  Prerogative  Court 
on  petition  or  in  summary  manner — 415. 
will  not  be  reviewed  by  Supreme  Court  on  plea  con- 
fessing breach  and  excusing — 371. 
order  vacating  leave  to  sue  not  subject  to  review  by 
Prerogative  Court  after  suit  dismissed  by  Supreme 
Court— 418. 

order  to  prosecute  not  vacated  because  petition  not 
verified— 538. 

nor  because  no  order  made  by  Orphans'  Court  for 
distribution — 538. 

nor  because  no  bond  for  costs  required  by  the  or- 
dinary— 538. 

claim  of  creditor  may  be  determined  on  application 
to  revoke  leave  after  judgment  on  bond — 1992. 

action:  not  in  equity — 870,  870a. 

should  be  in  name  of  ordinary — 130. 
in  name  of  ordinary,  with  or  without  individual  name 
—219. 

not  by  next  of  kin  against  administrator  and  sure- 
ties—870,  870a. 

not  by  next  of  kin  for  non-payment  of  distributive 
share  until  after  decree  for  distribution — 138. 
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relief  of  surety  for  fraud  in  administrator's  account 
should  be  in  Chancery  or  in  the  Orphans'  Court — not 
in  Prerogative  Court — 652. 

no  defence — that  bond  given  to  secure  administration 
pendente  lite  pending  appeal  to  Prerogative  Court 
and  that  Orphans'  Court  had  no  jurisdiction  to  grant 
such  letters — 55. 

assessment  by  Prerogative  Court  on  bond  after  decree 
of  distribution  for  amount  due  distributee — though 
balance  shown  in  accounting  consisted  of  debt  of  in- 
solvent administrator  to  estate — 652. 
prosecution  controlled  by  the  ordinary — 1510,  1512. 
stay  by  ordinary  after  judgment  for  penalty  on  bond, 
to  enable  administrator  to  settle  account — 106. 
And  see  Pleading. 

damages:  not  assessable  at  law — assessable  and  distribu- 
table by  the  ordinary — 299. 
judgment  for  the  penalty — 106. 

amount  of  distributive  share  (misappropriated)  and 
interest  after  deposit  in  savings  bank — not  for  pre- 
vious ten  years  while  held  ready  for  payment  and  not 
demanded  by  distributee  but  demanded  by  his  next 
of  kin  on  presumption  of  his  death  and  held  by  ad- 
ministrator— 1969. 

discharge:  see  Discharge  of  Executor^  &c. — of 
Surety — Revocation  of  Letters — Removal  of 
Teustee. 

"bonds  and  mortgages": 

includes  corporation  coupon  bonds  secured  by  a  cor- 
poration mortgage — 1194. 

bequest  of  bond  and  mortgage  includes  interest  ac- 
crued at  testator's  death — 910. 

BREACH  OF  TRUST: 

what  is:  contract  by  executor  for  long  proxy  on  testa- 
tor's corporation  stock  and  employment  of  executor 
individually  by  corporation — 930. 

british  statutes. 

Statutes : 

as  heretofore  practiced  in  this  colony — in  force  until 
changed  by  statute— (1776-1799)  S'.  13,  §22. 
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no  force  or  authority  in  'Nevr  Jersey — (1799-1819) 
S.  36,-  §5;  El-4359,  §4;  (1819-1847)  S.  96,  §2; 
R2-726,  §2.     C.  133. 

29  Car.  II.     C.  3,  §19  (Nuncupative  Wills)— re-en- 
acted in  New  Jersey— (1795)  S.  27  ;  R8-3756. 
Cases  : 

21  H.  8,  C.  4  (Wills)  in  force  in  New  Jersey  until 
1799—133. 

22  Car.  II.  C.  10  (Administration  Bond)  distin- 
guished from  New  Jersey  statute — 138. 

BROTHERS: 

not  including  nephews:  children  of  A.'s  brother  who 
died  before  testatoi' — in  gift  to  A.  for  life  and  re- 
mainder to  her  "surviving  brothers" — 1409. 

BURDEN  OF  PROOF: 

see  Evidence. 

BURIAL: 

exclusive  use  of  particular  plot  in  free  burial  ground 

—465. 

cannot  be  controlled  by  church  trustees  or  adjacent 

plot  owners — 465. 

see  Cokpse. 

BUSINESS  OF  TESTATOR: 

trade  assets  limited  by  express  or  plain  intention  of 
will— 20G0. 

not  followed  into  other  property  of  testator,  to  the  im- 
provement of  which  they  have  been  diverted — 2060a. 
personal  liability  of  executor  on  his  contract  in  such 
business — 456. 

not  in  decedent's  partnership  business,  in  which 

he  left  decedent's  property  without  joining  in  new 
business  under  provisions  of  the  partnership  contract 
—2205. 

individual  and  partnership  property  of  decedent  used 
together  under  testamentary  power  to  continue  busi- 
ness—1770. 

executors  liable  individually  in  continuing  business 
of  testator  by  direction  of  will — with  right  of  re-im- 
bursement  (and  subrogation  of  creditors)  out  of  trade 
assets— 2060. 
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liable  for  costs  in  action  relating  to  such  business — 
1025. 

assets  employed  by  direction  of  testator  are  liable  for 
business  debts  without  first  exhausting  personal  lia- 
bility of  the  executor — 1532. 

continued  by  executors  for  three  years  under  direc- 
tion of  will  to  settle  "as  speedily  as  can  be  judiciously 
done" — too  late  to  apply  to  Chancery  for  direction  as 
to  further  continuance — 1143. 

cancellation  of  will. 

Statutes : 

by  burning,  cancelling,  tearing  or  obliterating  by  tes- 
tator or  in  his  presence  by  his  direction  (devises  of 
land  and  of  estates  pur  auter  vie) — (1795)  S.  27,  §2  ; 
Rl-189,  §2;  R2-223,  §2;  E,4-363,  §2;  E5-913,  §2; 
R6-1243,  §2  ;  R8-3756,  §2.  C.  736. 
Cases  : 

wJiai  is:  obliteration  of  signature  and  tearing  off  seal 
—815. 
drawing  line  through  legacy — 736. 

what  is  not:  misrepresenting  to  testator  that  the  will 
had  been  burnt  as  he  desired — 669. 
delivery  by  testator  to  third  person  with  direction  to 
cancel— 2067. 

prima  facie  act  of  testator:  found  canceled  among  his 
papers — 815. 

though  he  said  shortly  before  his  death  that  it 

was  in  his  desk  and  was  all  right — 586. 

p-esumed:  rather  than  loss — if  will  not  found — 1016. 
if  will  not  found,  after  it  had  been  seen  in  tes- 
tator's possession  and  he  had  declared  his  intention 
to  destroy  it— 2220. 
And  see  Alteration — Revocation. 

CAPACITY    (»fENTAL). 

Text.  37. 

Statutes  : 

power  to  will  personal  property  as  heretofore — 
(1795)  S.  27,  §12;  Rl-189,  §12;  R2-223,  §12; 
R4-367,  §11;  R5-915,  §11;  R6-1245,  §9;  R8-3759, 
§9. 
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insane  testator  precluded  as  to  real  property  and 
estates  pur  auter  vie— (1795)  S.  27,  §3  ;  Kl-189,  §3  ; 
E2-223,  §3;  R4-363,  §3;  R5-913,  §3;  E6-1243,  §3; 
R8-3756,  §3. 

will  may  pass  property  if  testator  competent  by  law 
—  (1851)   S.  214,  §1;  R5-913,  §24;  R6-1243,  §22; 
R8-3756,  §22. 
Cases  : 

in  general:  defined  by  McGill,  O. — 878. 

limit  of  legal  requirements  stated  by  McGill,  O. — 
900. 

nearness  to  death — its  bearing  commented  on  by  Mc- 
Gill, O.— 860. 

necessary  elements  of  understanding — 947. 
understanding  of  property,  objects,  business  and  man- 
ner of  distribution— 863,  860. 

must  understand  act,  property,  relations  and  disposi- 
tion—1138. 

knowledge  of  property,  relations  and  disposition  de- 
sired—969. 

"sound  mind"  is  "capacity  of  recollecting,  discerning 
and  feeling  the  relations,  connections  and  obligations 
of  family  and  blood" — 65. 

ignorance  to  invalidate  must  result  from  mental  inca- 
pacity—1099. 

capacity  must  be  at  making  of  will — subsequent  con- 
dition immaterial — 860,  304. 
same  for  will  of  real  or  personal  property — 340. 
necessary  for  execution  of  power  of  appointment  as 
for  will— 1297. 

presumption:  favorable   to  will — 928,    304,    220,    256, 
811,  863. 

on  proof  of  due  execution  of  mil — 340. 
no  adverse  presumption  from  unreasonable  character 
of  the  will— 668. 

burden  on  contestant  to  show  that  habitual  intemper- 
ance amounts  to  incapacity — 992. 
on  proponent  after  evidence  of  previous  insanity  or 
incapacity — 345. 

after  evidence  of  delirium  before  and  after  will 

until  death— 2190. 
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lucid  interval  need  not  be  shown  because  of  proof  of 

temporary  fits  of  insanity — 878. 

otherwise — in  case  of  delirium  continuing  until 

death  and  before  execution  of  will — 2190. 
evidence:    opinion     of  ""witnesses     unimportant — must 

prove    the    facts— 304,    340,    664,    668,    667,    900, 

1506a. 

opinion  of  slight  value  apart  from  the  facts — though 

of  subscribing  witness — 667. 

opinion  of  subscribing  witness  of  no  more  value  than 

other  person — 668. 

opinion  of  physicians  in  asylum  from  which  testator 

was  discharged  on  day  of  making  will — not  control- 
ling—2194. 

corroborated  by  the  reasonable  character  of  the  will 

—670,  900. 

provisions    of    will    considered    with    other    circum- 
stances— 866. 

shown  by  circumstances  at  execution  and  reasons  as- 
signed by  testator  for  disposition  made — 796. 

declarations   of   testator    showing   long   intention    to 

make  such  will — 670. 

inquisition  finding  lunacy  at  later  time  admissible — 

304. 

sufficient  proof  not  overcome  by  subsequent  finding 

of  lunacy  and  finding  of  jury  referring  it  back  of  the 

making  of  the  will — 1744, 
what  is:  sufficient  though  feeble-minded — 967. 

though  erratic  and  foolish — 1046. 

notwithstanding  "temporary  and  fleeting  aberrations" 

—1423. 
.  notwithstanding  old  age  and  occasional  aberration — 

1167. 

notwithstanding  dropsv  and  occasional  irrationality 

—1340. 

old  age,  feeble  memory  and  irrational  at  times — 304. 

old  age  and  disease,  with  loss  of  earlier  mental  force, 

erratic  and  impulsive — 2023. 

notwithstandinc:  imperfect  memory,  childish  acts,  dis- 
jointed and  idle  speech — 900. 

though  testatrix  spoke  disconnectedly  and  talked  to 

herself  at  times  and  did  not  generally  manage  her 

own  affairs — 1525. 
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notwithstanding  slight  intoxication  and  mental  dis- 
ease induced  by  habitual  intemperance — 862. 
notwithstanding  intemperance  and  temporary  fits  of 
insanity — 878. 

notwithstanding  insane  delusion  not  affecting  will — 
866. 

notwithstanding  intermittent  delusions — 1188. 
notwithstanding  delusion  as  to  a  particular  person 
not  entitled  as  next  of  kin — 664. 

notwithstanding  delusion  as  to  legitimacy  of  children 
—928. 

notwithstanding  delusion  as  to  his  own  physical  con- 
dition and  distrust  and  dislike  of  brother  omitted 
(caveator)— 1894. 

notwithstanding  belief  in  spiritualism — 866. 
notwithstanding   unfounded   prejudice   against   rela- 
tives—308. 

though  old,  prejudiced  and  unreasonable — 786. 
senile    dementia — not    shown    by    aversion    to    wife, 
though  without  ground — 2193. 

notwithstanding  prejudice,  not  caused  by  delusion 
and  unfairness — 220. 

though  old  and  memory  not  very  good — ^340,  1915. 
though  old  and  enfeebled — and  forgetfulness  shown 
nine  months  after  making  will  and  wife  omitted  for 
her  unkindness — 2146,  2146a. 

notwithstanding  age  and  infirmity  and  feeble  memory 
—667. 

though  aged,  forgetful  in  minor  matters  and  imjust 
toward  one  of  her  relatives — 1989. 
thouo'h    aged,    preferring   one   child   in    amount    and 
omitting  another  Avith  reason  expressed — 2248. 
notwithstanding  occasional  intoxication — 341. 
notwithstanding  intemperate  habits  which  caused  the 
fatal  disease — 1911. 

notwithstanding  frequent  and  habitual  intoxication — 
must  appear  to  have  incapacitated  testator  at  making 
of  the  will— 811. 

thouo'h  drunkenness  frequent,  without  fixed  disease 
—992. 

notwithstanding  habitual   drimkonnoss   and    attempt 
at  suicide — 1116. 
notwithstanding  occasional  morphine  stupor — 1391. 
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notwithstanding  morphine  habit,  but  not  then  under 
the  influence  of  it  and  having  reasons  for  irregular- 
ity of  will— 1585. 

notwithstanding  extreme  illness  and  use  of  narcotics 
—1984. 

notwithstanding  extreme  old  age — 1544. 
though  ninety-four  years  old — 799. 
notwithstanding  old  age  and  recent  paralysis,  good 
memory  and  recognition  of  people — 2132. 
notwithstanding  old   age  and  trouble,   second  child- 
hood and  occasional  loss  of  self-control — 901. 
notwithstanding  advanced  age,  extreme  debility  and 
speechless,   recognition  and  hearing  doubtful — 67. 
notwithstanding  advanced   age,   inequality,   omission 
of  some  of  the  children,  and  reduction  of  some  shares 
in  doubt  as  to  sufficiency  of  his  estate — 1954. 
though  aged,  infirm  and  almost  blind — 1506a. 
aged  testator  (rough  in  character  and  habits),  with- 
out next  of  kin,  revoking  legacy  for  capricious  reason 
and  bequeathing  large  estate  to  payment  of  the  na- 
tional debt— 1968. 

though  in  last  stages  of  consumption — 1584. 
extreme  debility,  sufficient  memory  and  intelligence 
—1586. 

notwithstanding  gross  injustice — 928. 
though  contrary  to  justice  and  nature — 866, 
though  imreasonable  and  unjust — 256. 

whai  is  not  sufficient:  old  age,  habitual  intemperance 
and  delirium,  delusions  and  material  change  of  will 
in  two  weeks — 1767. 

aged  testator  in  extremis  saying  in  answer  to  question 
of  "witness  that  he  did  not  know  anything  about  it — 
1731. 

trial  at  law:  issue  refused  in  equity  suit  to  enforce 
charge  of  legacies  if  not  applied  for  by  devisee  before 
hearing — 1840a. 

on  bill  by  legatees  to  enforce  charge  of  legacies,  court 
will  not  award  feigned  issue  to  try  questions  of  legal- 
ity of  will  and  capacity  of  testator  acquiesced  in  for 
nine  years  after  probate  by  the  devisee  (imder  whom 
applicant  claimed) — 1839. 

question  for  jury  in  ejectment  by  devisee — 123. 
And  see  Fraud — Undue  Influence. 
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CAVEAT: 

see  Probate. 

CEMETERY  ASSOCIATIONS: 

see  Corporations. 

certiorari. 

Statutes  : 

frorrh  Orphans'  Court  to  Supreme  Court:  within  three 
months — if  no  appeal  given  to  Prerogative  Court — • 
(1784-1820)  S.  16,  §19;  Rl-59,  §19;  (1820-1874) 
S.  91,  §33;  R2-776,  §33;  R4-205,  §28;  R5-574,  §28. 
C.  166,  972,  2046. 

Cases  : 

appellate  court  will  not  determine  the  facts  and  re- 
state the  account — 129. 

to  remove  final  decree  of  Orphans'  Court — must  be 
applied  for  within  ninety  days — 972. 
when    allowable:    to    review    settlement    by    Orphans' 
Court  on  accounting — 101. 
for  re-statement  of  account — (in  1831) — 2046. 
to  review  illegal  order  of  Orphans'  Court  opening  ac- 
count—210. 
not  allowable:  to  review  decree  re-opening  and  re-stat- 
ing account — 190a. 

to  remove  or  review  by  Orphans'  Court  a  grant  of  ad- 
.   ministration  by  surrogate — 166. 
to  review  apportionment  of  commissions  by  Orphans' 
Conrt— 210. 

to  remove  proceedings  in  Orphans'  Court  for  sale  of 
land— 490. 

CHARGE  OF  ANNUITY: 

annuity  charged  on  devise  and  land  devised  to  A.  at 

twenty-one — charged  against  devise — runs  from  that 

time— 619. 

enforced  in  equity  against  testator's  equitable  estate 

in  the  land  as  against  tenant  holding  in  trust  and 

mortgagee  with  notice — 424. 

charged  on  residuary  real  and  personal  property — 

prior  to  mortgage  by  devisee — in  default  of  personal 

property — 792. 

charged  against  corpus — where  given  in  lieu  of  dower 
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with  power  to  executors  to  sell  lands  and  invest  and 
bequest  to  others  of  the  "moneys  remaining"  of  the 
income — 2099. 

charge  of  debts. 

Text.   67. 

Cases  : 

m  general:  implies  trust  in  executbr  and  power  of  sale 
-771. 

no  exoneration  of  personal  property  as  the  primary 
fund— 568. 

intention  not  to  exonerate  personal  property  shown  by 
direction  to  pay  debts  out  of  the  rents  "together  with 
other  appropriations"  to  be  designated — 568. 
no  exoneration  of  descended  land  from  its  primary 
liability— 422. 

enforcement  barred  by  laches — as  against  purchaser 
under  fi.  fa.  against  devisee — 877. 
revocation    in    part — devise    charged   with    mortgage 
afterward  partly  conveyed  by  testator — revokes  devise 
and  charge  pro  tanto — ^959. 

afterward  partly  paid  off  by  testator — revokes 

the  charge  pro  tanto^ — 1658. 
what  is:  general  direction  to  pay — 1075,  2099. 

blended  residuary  devise  "after  the  debts  and  expen- 
ses and  the  legacies  be  paid" — 1960. 

after  general  direction  to  pay  debts — 2171. 

direction  to  pay  debts  out  of  real  or  personal  property 
and  power  of  sale  for  that  purpose — 877a. 
direction  to  pay  debts  followed  by  devise  of  one-third 
to  A.  and  "the  residue"  to  B. — A.  and  B.  chargeable 
pro  rata — 591. 
what  is  not:  direction  that  executor  pay  all  testator's 
debts— 580a. 

direction  to  executors  to  pay  debts  and  devise  to  one 
of  thorn  individually — 1658. 

charge  of  advancement  against  devisee  personally  not 
a  charge  of  land  devised  in  hands  of  his  bona  fide 
gTantee — 718. 

specific  bequest  of  term  of  years  on  condition  of  re- 
lease of  claim  by  legatee  not  specifically  charged  with 
payment  of  the  legatee's  claim  on  her  election  against 
the  will— 580a. 
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on  income :  income  accumulated  to  re-imburse  proceeds 
of  sale  of  land  applied  to  incumbrances — 915. 
see  Marshalling  of  Assets. 

agoMisi  dewise  or  legacy:  see  Set-Off. 

CHARGE  OF  EXPENSES: 

by  requiring  payment  of  "all  expenses  of  both  sides" 
if  devisee  file  caveat — 1642a. 

power  of  appointment  in  devisee,  not  executed,  does 
not  charge  estate  devised  with  expenses  of  settling  de- 
visee's estate — 884. 

executor  directed  to  maintain  cemetery  fence  charged 
against  devise  may  file  bill  in  equity  to  have  expense 
declared  a  lien — 750. 

charge  of  legacy.  " 

Text.   67. 

Statutes  : 

vesting  on  contingency — payment  into  court  by  order 
of  chancellor  and  invested — (1875)  S.  380,  §§1-5; 
R6-1243,  §§29-33;  R8-3756,  §§29-33. 
land  set  apart  to  await  contingency  and  residue  dis- 
charged—(1860)  S.  238,  §1;  R5-458,  §9;  R6-580, 
§9;  R8-1937,  §15. 

chancellor  may  authorize  mortgage  or  sale  of  lands 
charged — for  payment  of  the  legacy — (1890)  S.  421 ; 
(1891)  S.  422;  E8-1425,  §§35,  37. 

Oases  : 

in  general:  against  person  of  devisee — if  he  accepts  a 
devise  conditioned  on  its  payment — 2141. 
subject  to  attachment — in  hands  of  devisee — 102. 
includes  rents,  if  necessary — 1675. 
rents  may  be  applied — 325. 

on  land — to  be  paid  out  of  rents — postponed  to  hus- 
band's curtesy  (claimed  against  the  will) — 1018. 
specific  bequest  of  stocks  "to  be  kept  at  interest"  until 
all  grandchildren's  legacies  paid  and  then  principal 
to  four  children — appropriates  the  income  to  those  leg- 
acies, though  other  sufficient  personal  propertv — 1810. 
specific  devise  not  included  in  general  charge — 892. 
maintenance  of  two  cows  bequeathed — applies  to  any 
cows  provided  for  the  legatee  out  of  the  estate — 1169. 
23 
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apportionment  between  devises  for  life  and  in  remain- 
der— 414, 

apportionment  upon  several  tracts  devised  in  propor- 
tion to  their  value  irrespective  of  time  of  transfer  by 
the  several  devisees — 1685. 

not  subject  to  portion  of  tax  on  the  land — 2162. 
when  implied:  intention  must  be  clear — 324. 
must  be  expressed  or  plainly  implied — 892. 
legacy  "to  be  secured  as  by  bond  and  mortgage"  on 
the  land— 1840. 

legacy  payable  "out  of  the  estate" — 974. 
"to  be  paid  out  of  my  estate" — 614. 
direction  to  sell  land  to  pay  legacies — 2128. 
legacy  in  lieu  of  dower,  fairly  equivalent,   no  per- 
sonal property  for  its  payment,  scheme  of  will  incon- 
sistent with  election  of  dower  and  direction  to  sell 
and  distribute  proceeds  "after  satisfying  all  charges 
and  lawful  claims  upon  same" — 597. 
direction  that  devisee  pay  annuity  to  A. — 941. 
"direct  that  the  devisee  in  consideration  of  the  devise 
shall  support"  A,— 1664, 

widow  to  be  "comfortably  supported  by  A.  and  he  also 
to  pay"  her  an  annuity  and  lands  devised  to  A. — 554. 
devise  to  executors  individually  and  direction  that 
executors,  by  name,  should  pay,  each  so  much  (suffi- 
cient personalty) — 919. 

direction  that  devisee  pay  "out  of  the  estate  given  to 
him"  is  charged  only  on  his  estate — and  the  rentals 
during  his  term — 288. 

devise  to  A.  for  life,  remainder  to  his  widow  for  life, 
remainder  to  A.'s  heirs,  A.  to  pay  certain  legacies — is 
a  charge  on  the  entire  estate — 290. 
devise  conditioned  on  payment  of  the  legacy — 2141. 
devise  "subject  to  the  payment" — ^200, 
devise  "after  all  my  debts  are  paid"  followed  by  be- 
quest of  all  personal  property  to  another — 2153, 
devise  "after  my  debts  are  paid"  and  appointment  of 
the  devisees  as  executors — 614. 

residuary  gift  of  "the  balance  of  my  estate,  if  any," 
included  real  property  and  constitutes  charge  on  the 
residuary  real  property — 1700. 
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direction  that  legacies  abate  if  "estate"  insufficient 
followed  by  residuary  gift  of  "estate  of  every  kind 
and  nature"— 1190. 

as  against  escheat — from  "all  power  necessary  to  exe- 
cute that  ample  trust"  as  executor,  the  personal  prop- 
erty being  clearly  insufficient  at  time  of  making  will 
and  the  real  property  not  being  devised — 635. 
power  of  sale  to  executors  without  liability  of  pur- 
chaser "to  see  to  the  application  of  the  purchase 
money,"  legacies  to  children  and  no  personal  prop- 
erty to  satisfy  them — 1228. 

blending  real  and  personal  property  in  residue  after 
general  legacies— 999,  570,  885,  1035,  1080,  1598, 
1658,  1059. 

blending  real  and  personal  property  in  residue — cases 
reviewed  by  Green,  V.  0. — 926. 

insufficient  personal  property  and  blended  residue  of 
real  and  personal  property — 2063,  2258. 
blending  real  and  personal  property  in  residue — per- 
sonal property  insufficient  and  the  real  property  spe- 
cially devised — 926. 

insufficient,  personal  property,  blended  residue  real 
and  personal,  legacy  to  infant  heirs  whose  lands  have 
been  appropriated  by  testator,  and  were  to  be  released 
by  the  legatees,  and  residuary  devisee's  husband  made 
executor — 324. 

blending  real  and  personal  property  in  residue  "not 
herein  otherAvise  disposed  of" — 911. 
blending  residuary  devise  "after  the  debts  and  expen- 
ses and  the  legacies  be  paid" — 1960. 
blending  residue  after  payment  of  legacies — 1655. 
blending  residue  real  and  personal  after  power  to  sell 
and  direction  to  pay  debts  and  legacies — 2120. 
blending  real  and  personal  property  to  A.  for  life  and 
and  legacies  payable  at  death  of  A.  greatly  exceeded 
the  personal  property,  and  not  to  be  paid  "in  such 
haste  as  would  call  for  large  sacrifice  of  real  estate" 
and  provision  for  preference  "if  mv  propertv  falls 
short"— 1427. 

power  of  sale  for  payment  of  legacies — and  residue 
over  if  personal  propertv  and  proceeds  of  real  prop- 
erty more  than  sufficient  for  legacies — 1675. 
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wh&ru  noi  implied:  legacy  in  lieu  of  dowei — 597. 
legacy  (with  other  devise)  in  lieu  of  dower — 331. 
from  conversion  directed  for  purpose  of  distribution 
—1111. 

from  mere  insufficiency  of  the  personal  property — 
621. 

blended  residuary  clause,  and  personal  property  in- 
sufficient— 770,  770a. 

blending  realty  -and  personalty  in  residue  after  spe- 
cific devise  of  the  proceeds  of  the  realty — 1111. 
residue  blending  real  and  personal  property  without 
previous  specific  devise — 331. 

residue,  real  and  personal,  "after  all  my  just  debts 
are  paid  and  ithe  expenses  of  fulfilling  this  my  last 
will"— 408a. 

devise  of  farm  to  wife  for  life  and  remainder  to  sons 
in  "all  the  rest  of  my  property,  including  the  farm, 
subject  to"  other  payments — 2026a, 
residuary  devisee  made  executor — 331. 
request  to  executors  "to  carry  out  the  provisions  of 
tlie  will  as  executors,"  and  to  leave  the  homestead  in 
occupancy  of  wife  and  intestacy  as  to  real  propertv — 
1759. 

evidence:  parol    declarations    of   testator    insufficient — 
621. 

amount  of  personalty  as  evidence — 1071. 
expressions  of  the  will  and  condition  of  the  property 
considered — 885. 

enforcement:  against  surplus  of  proceeds  of  lands  de- 
vised after  sale  for  debts  of  testator — 2083. 
by   sale   in   equity — after   deficit   in   income — though 
principal  payable  on  contingency  at  death  of  life  ten- 
ant—2124. 

sale  of  devisee's  estate  only  (estate  tail) — 200. 
enforcement  in  equity  against  lands  charged  in  New 
Jersey — thougli  will  proved  in  New  York  and  not  in 
New  Jersej — 607. 

one  making  advance  vohmtarily  not  entitled  to  subro- 
gation as  legatee  or  cestui  quo  trust — 1664. 
maintenance  of  infant  charged  on  land  devised  and 
voluntarily  advanced  by  third  person  and  judgment 
therefor  against  the  infant  not  enforceable  as  trust 
against  land  in  hands  of  devisee's  heirs — 1664. 
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enforcement  in  equity — not  in  personam  on  bill  to  en- 
force in  rem  and  for  account— 607. 
legacy     charged     against     specific     devise — enforced 
against  devisee's  share  of  residuary  realty  on  bill  filed 
by  him  for  partition — 778. 

legatees  necessary  complainants  in  bill  by  executor  to 
enforce  charge  against  proceeds  of  judgment  sale — 
774. 

legatee  protected  Avhere  devisee  conveyed  in  fraud  of 
his  creditors  and  took  back  a  mortgage  for  the  amount 
of  the  legacy  to  himself  (as  executor  and  trustee)  ex- 
pressly in  execution  of  the  trust,  but  without  the 
knowledge  of  the  cestui  que  trust — 1765,  1765a. 
agreement  between  legatees  charged  on  land  that  one 
should  buy  at  judgment  sale  under  decree  for  en- 
forcement of  annuity  charged  and  pay  the  legacies — 
not  against  public  policy — 2016a. 
fund  charged  with  legacies  and  annuities — misappro- 
priated to  annuities — relief  in  Orphans'  Court  by  dis- 
allowing credits  claimed  for  payment  of  annuities — 
1516a. 
discharge  and  release:  not  by  agreement  that  devisee 
sliould  take  the  land  and  raise  money  enough  to  pay 
off  the  legacy  performed  in  part  by  raising  part  of 
the  money  onlj^ — 561. 

not  by  transfer  of  legacy  by  the  legatee  to  the  execu- 
tor as  trustee  for  her  in  a  marriage  settlement — 561. 
not  by  devisee  as  executor  charging  himself  in  his 
account  and  mortgage  by  devisee  to  another — 561. 
not  by  payment  by  devisee  to  executor — 773. 
not  by  failure  to  prove  legacy  as  a  debt  within  the 
time  limited  for  proof  against  the  insolvent  estate  of 
the  devisee — 290. 

not  discharged  pro  tanto  by  exhaustion  of  personal 
property   in   expenses   of   litigation   allowed   by   Or- 
phans' Court  in  accounting — 570. 
purchaser  from  devisee  is  bound  to  see  to  application 
of  purchase  money — 773. 

discharged — if  personal  propei-+y  originally  sufficient 
is  wasted  by  the  executor  (ob.)— 565. 
release  by  guardian  of  infant  legatee  (who  was  also 
one  of  the  tnistees)  not  binding  on  the  legatee — 2100. 
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release  of  part  of  the  land  charged  does  not  inure  to 
benefit  of  incumbrances  (not  known  to  releasor)  on 
the  other  land  charged — 2124. 

released  as  to  intermediate  attaching  creditors  of  de- 
visee bj  assignment  of  the  judgment  and  levy  to  sub- 
sequent attaching  creditors  and  taking  re-assignment 
after  collection  by  the  assignee  of  his  attachment  out 
of  the  personal  property  under  cover  of  the  judgment 
—554. 

released — by  accepting  mortgage  in  ignorance  of  the 
charge  and  afterward  releasing  part  of  the  mortgaged 
premises  to  a  bona  fide  purchaser — 1059. 
not  released  by  taking  devisee's  note  and  giving  re- 
ceipt "in  full  of  legacy" — and  recovering  judgment 
on  the  note  and  proving  the  judgment  under  attach- 
ment against  devisee — 554. 
And  see  Marshalling  of  Assets. 

CHARGE  OF  MAINTENANCE  OF  CHILDREN: 

implied  in  gift  of  entire  personal  estate  to  the  mother 
for  her  widowhood — with  remainder  to  them  on  her 
re-marriage — and  actual  maintenance  not  chargeable 
by  her  as  set-off  against  her  devastavit — 553. 
maintenance  of  children  charged  on  land  cannot  be 
taken  by  executors  out  of  the  personal  property — 9. 
legacy  to  mother  for  maintenance  of  daughter — un- 
expended balance  belongs  to  mother  without  account 
1546,  1546a. 

rentals  of  homestead  after  death  of  widow — in  devise 
to  widow  for  support  of  self  and  children  of  the  use 
of  the  homestead  and  also  the  income  of  the  personal 
property  and  rents  of  other  designated  real  property 
—1834."^ 

CHARGE  OF  VALUATION: 

see  Valuation^  Devise  at. 

CHARITABLE  GIFTS. 

Text.   39. 

Statutes  : 

to  schools  which  have  been  superseded  by  public 
schools — mav  be  applied  bv  chancellor  cv  pres — 
(1890)  S.  252,  §1 ;  E8-2734',  §168. 
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devise  for  school  purposes  to  school  trustees — sold  bv 
direction  of  chancellor— (1898)  S.  485. 
And  see  Cobporations. 
Cases  : 

in  general:'  gift  to  charitable  society  is  impliedly  for  its 
charitable  objects — 1256. 

donee  and  object  must  be  in  writing  whether  real  or 
personal  property — 1256. 

object  implied  from  trust  character  of  donee  (society) 
—1256. 

power  of  selection  implied  from  power  to  dispense — 
1849a. 

validity  may  be  contested  by  heirs  at  law — 2125a. 
provision  against  alienation  of  church  property  does 
not  invalidate  charity  as  a  perpetuity— 1130. 
religious  character  not  imposed  on  general  eleemosy- 
nary gifts  by  a  religious  name  or  by  the  known  tenets 
of  the  testator  without  direction  of  will — 1082a. 
cases  on  sectarian  character  of  charity  reviewed  by 
Depue  and  Bedle,  J.  J.— 1082a. 

foreign  law— legacy  to  hospital  five  days  before  testa- 
tor's death— void  by  Pennsylvania  statute  (domicil) 
though  payable  out  of  sale  of  New  Jersey  land— 
1400. 

law  not  to  be  strained  for  favorable  construction — 
2260. 
what  is  valid:  for  the  deserving  poor  of  M.— 1978. 
"relief  of  the  most  deserving  poor  of  the  city  of  P.," 
excluding     the     immoral     and     intemperate— 1849, 
1849a. 

to  church  to  apply  the  income  "to  the  poor  members 
of  said  church  forever  and  nothing  else" — 1840. 
"to  employ  a  preacher  of  the  Universalist  denomina- 
tion"—2150. 

gift  to  church  for  its  habitual  "missionary,  educa- 
tional and  benevolent  enterprises" — 2125. 
"benevolent  enterprises"  of  a  church — 2125a. 
to  priest  for  masses — 1151. 

formation  and  maintenance  of  Young  Men's  Chris- 
tian Association — 1978, 
hospital— 1906. 
for  educational  purposes — 1203. 
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education  of  jxK)r  children — although  state  provides 
free  public  schools — 1115. 

school  largely  supported  by  private  charity — 1019. 
technical  school  for  youths  residing  hereafter  in  New 
Jersey — 2148. 

for  education  of  children  in  Hoboken  under  public 
school  authority — 2148. 

school  to  be   incorporated   and  established  in   other 
state— 1929. 
public  library — 1847. 

to  Sunday-school  for  purchase  of  books — 1513. 
bequest  for  publication  of  works  of  Henry  George — 
808a. 

to  purchase  books  on  spiritualism  for  free  use  as  a 
library— 1259,  1259a. 

"charitable  purposes  in  a  liberal  way  not  to  any  par- 
ticular creed  or  sect  of  religion" — 1571. 

what  is  not  valid:  "benevolent,  religious  or  charitable 
institutions"— 970,  970b. 

"to  such  religious,  benevolent  or  charitable  objects  as 
A.  shall  select"— 2267. 

to  distribute  "for  religious,  charitable  or  educational 
or  other  purposes" — 1203. 

"benevolent"  and  "charitable"  trusts  and  trustees  dis- 
cussed by  Runyon,  C. — 2125. 

intentions  for  educational  purposes  to  be  made  known 
to  executor — 1381. 

"to  be  kept  in  reserve  for  further  consideration  in 
the  way  of  charitable  purposes" — neither  object  desig- 
nated nor  selection  provided  for — 1571a. 
historical     society     for     preservation     of     historical 
records — not  educational — 522. 

to  Sunday-school  for  Christmas  presents  to  scholars 
—1978. 

repairs  and  maintenance  of  burial  plot — 1809,  1232. 
maintenance  of  brass   band   for  music   at  testator's 
grave— 1809. 

to  "humanity's  friend  A.  for  the  promotion  of  the  re- 
ligious, moral  and  social  welfare  of  the  people  when- 
ever and  wherever  he  may  think  needful" — 1129. 

enforcement:    procedure    to    enforce    public    trust — in 
name  of  attorney  general — 1115. 
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equity   will    not    enjoin    taking   of   non-residents    in 
school  created  for  the  residents  of  the  state,  if  advan- 
tageous to  the  trust — 2148. 
cj  pres  execution  refused — 2260. 

exemption  J  ram    taxes:  devised    lands    only   exempted 
while  used  for  the  charity — 504. 

trustee:  not  defeated  by  death  of  trustee  before  testa- 
tor's death— 1151. 

to  incorporated  school  in  trust  for  education  of  poor 
children — not  terminated  by  al)andonment  of  school 
or  diversion  of  fund — 1115. 

sufficient  trustee — to  trustees  to  be  incorporated  and 
subsequent  incorporation  under  general  Act  as  a  re- 
ligious society — 2150. 

insufficient   trustee — "executors   or   their   successors" 
to  purchase  books  for  a  public  library— 1259. 
defeated   by   death   of   trustee  and  non-existence  of 
charitable  work  closely  resembling  that  described — 
2260. 
see  Trusts  and  Trustees. 

CHILiDREN: 

includes  after-born — to  children  of  A.  as  they  arrive 
at  age  of  twenty-one  respectively — another  child  born 
before  eldest  twenty-one — 2072. 

remainder  after  life  estate  to  A.   includes  children 
born  after  testator's  death  and  children  dying  before 
A.— 1434. 
see  Vesting. 

includes  deceased  children — in  life  estate  to  wife  and 
remainder  to  testator's  children  and  issue  of  "said 
children  (if  any)  dying  before  my  said  wife" — in- 
cludes children  dying  before  will  made — 1624. 
devise  to  son  A.  for  life  and  on  his  death,  to  testator's 
children  with  substitution  of  the  heirs  of  any  de- 
ceased child  includes  A.'s  children — 856. 
devise  "to  my  children,  to  my  son  two  shares,  to  my 
daughter  one  share"— notwithstanding  substitution  of 
issue  if  any  child  "should  die  previous  to  the  divis- 
ion"— son  of  daughter  deceased  before  will  not  be  ex- 
cluded—663. 

children  of  A.— as  at  testator's  death— not  including 
issue  of  children  deceased  before  testator — 1480. 
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at    time    of    distribution — legacy    payable    ten 

years  after  testator's  death — 2163. 
does  not  include  grandchildren — 1564,  520. 
does  not  include  illegitimate  with  legitimate — without 
plain  intention — recognition  by  testator  or  other  pro- 
vision insufficient — 637. 

construed  as  word  of  limitation — "A.  and  her  chil- 
dren" and  A.  to  pay  a  life  annuity  to  B.  and  do  other 
things  implying  fee  in  land  and  absolute  gift  of  per- 
sonal property — 618. 

construed  as  issue — in  limitation  to  "survivino;  broth- 
ers"  of  A.  on  his  death  "without  children" — 1257. 

in    devise    to    brothers    and    their    shares    "to 

descend  to  their  children"  in  case  of  their  death — 

2277. 

take  per  capita — to  A.  and  the  children  of  B.  "each 

one  to  have  an  equal  share"  and  the  children  of  C. 

"to  take  their  equal  share  with"  A.  and  the  children 

of  B. — all  take  per  capita — 549. 

"among  my  children  and  the  children  of  A.,  each  to 

have  an  equal  share" — 763. 

take  as  class — 1480. 

residue  to  be  "equally  divided  share  and  share  alike 

between  my  children  and  their  heirs,  i.  e.,  to  A.,  B. 

and  O.  each  a  share  and  the  children  and  heirs  of  D. 

and  E.  each  a  share" — 1218. 

and  after  coming  into  possession  are  not  affected  by 

provision  for  substitution  of  issue  if  either  die  '^he- 

fore   coming  into  possession" — but   survivor  takes — 

2138. 

"CHFLDREN  OR  LEGAIj  HEIRS": 

construed — children  as  to  personal  property  and  heirs 
as  to  real  property  (ob.) — 738. 

CHURCHES: 

as  devisees — see  Coeporation. 

CLAIM  OF  PROPERTY: 

recognized  by  administratrix  by  delivery  to  claimant 
— incluflinc;  stock  scrip  standing  in  name  of  the  dece- 
dent—1913. 
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estopped  by  acquiescence  in  inventory  and  sale  by  ad- 
ministrator— 1537a. 

adverse  claim  of  bank  of  which  executor  was  cashier 
(facts)— 1751. 

possession  by  executor  of  certificate  of  stock  (stand- 
ing in  testator's  name)  and  power  of  attorney  to  col- 
lect .and  assign  interest  and  dividends  not  conclusive 
of  adverse  title  in  executor — 1897,  1897a. 
burden  of  proof  on  claimant — of  gift  from  decedent 
—1887. 

claims  against  decedent. 

Cases  : 

in  general:  sufficient — liability   for   separate   estate   of 
wife  invested  for  her  under  deed  of  jointure — 1882. 
or  for  wife's  money  loaned  to  him  during  cover- 
ture—1884,  1913,  806. 
or  left  in  his  hands  for  investment — 1656. 
sufficient — agreement  to  pay  for  services  ''in  a  lump" 
—524. 

insufficient — annuity  long  paid  by  decedent  from  love 
and  affection — 700. 

not  waived  by  accepting  will  which  was  afterward 
revoked — 1191. 

board  of  infant  daughter  of  decedent — reduced  as  ex- 
cessive— 1179, 

quantum  meruit  recoverable  notwithstanding  unen- 
forceable parol  agreement  for  devise — 1389. 
proof   of   claims,    insufficient — account   made    up   from 
memoranda  of  claimant — 475. 

judgment  recovered  against  executor  individually  on 
claim  for  services  to  the  estate  denied  by  the  execu- 
tor— payment  out  of  estate  refused  by  Orphans'  Court 
—2108. 

judgTnent  recovered  against  representative  as  such 
sufficient — though  on  claim  barred  by  statute  of  limi- 
tions — 659. 

positive  evidence  of  claimant  not  overcome  by  cir- 
cumstantial evidence  of  another  witness — 1886. 
evidence  held   insufficient  on   facts — 1468. 
exceptions — proper  procedure — 1 37. 
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allowance  of  claim:  by  administrator — conclusive  in  ac- 
tion against  widow  and  administrator  to  set  aside 
transfer  by  decedent — 1514. 

Orphans'   Court  cannot  adjudicate  disputed  claims, 
except  in  insolvent  estates — 164. 

determined  by  Orphans'  Court — except  dispute  by  ex- 
ecutor or  administrator — 695. 

claim  of  one  executor  against  estate  cannot  be  ad- 
judicated by  Orphans'  Court — 52. 
Orphans'   Court  cannot  try  claim   of  executor   dis- 
puted by  co-executor  accounting — 1878. 
see  Insolvent  Estate — Payment  of  Claims — Pre- 
sentment  OF   Claims — Services   to  Decedent. 

CLASS: 

taking  as  such:  heirs  of  A.  take  as  class  one  share  in 
legacy  with  B.  and  0.  "share  and  share  alike" — 335. 
"children  of  A." — notwithstanding  provision  for  sub- 
stitution of  issue  if  either  die  "before  coming  into 
possession" — 2138. 
not — grandchildren  "share  and  share  alike" — 794a. 

when  ascertained:  at  testator's  death  (children  of  A.) 
—1480,  1076. 

at  death  of  life  tenant — remainder  to  children  that 
life  tenant  "may  then  have" — 849. 
on  contingency — remainder  on  contingent  event  goes 
to  those  then  living — 93. 

for  time  being — income  to  children  of  A.  equally  and 
principal  as  they  arrive  at  twenty-one — income  to 
children  for  the  time  being — 643. 
subject  to  open — ^current  income  to  those  in  esse — 643. 
remainder  to  children  of  life  tenant  includes  children 
born  after  testator's  death  and  before  death  of  life 
tenant— 637. 
And  see  Vesting. 

co-adivuntstrators  and  co-executors, 

Text,  90,  103, 

Cases  : 

co-administrators  must  plead  jointly  unlike  co-exec- 
utors—76. 
judjT^uf'ut  must  be  against  all — 76. 
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acts  of  one  or  both:  agreement  by  one  of  several  execu- 
tors to  postpone  lien  of  mortgage  held  by  estate  binds 
all— 1976a. 

promise  by  one — extends  statute  of  limitations  as 
against  estate — 300, 

mortgage  by  one  in  continuance  of  partnership  busi- 
ness— 1157. 

usury  by  one — defence  for  both — 1292a. 
both  must  join  in  investment  under  direction  of  will 
—590,  598. 

should  all  join  in  petition  to  have  estate  declared  in- 
solvent—861. 

should  join  in  application  to  Orphans'  Court  for  sale 
of  land— 1695. 

acconiniing:  need  not  account  where  all  estate  received 
and  accounted  for  by  his  co-executor — 1712. 
citation  of  the  other  to  account  without  special  reason 
waived  by  submitting  account — 52. 
survivor  should  inquire  into  alleged  fraud  in  account 
of  deceased  co-executor — 896. 

survivor  may  demand  account  from  representative  of 
deceased  executor  for  trust  fund  in  his  hands  notwith- 
standing indemnity  bond  by  decedent  to  his  co-execu- 
tor (and  co-g-uardian)  to  secure  the  payment  to  theii- 
infant  ward — 596. 

may  account  separately  for  assets  that  have  come  to 
his  hands — 59. 

not  liable  on  individual   account  of  other  executor 
without  proof  of  moneys  received  by  him  or  negli- 
gence— 1183. 
or  agreement  for  joint  liability — 523. 

joint  account:  both  liable  and  bound  by  decree — 839. 
after  settlement  of  joint  account  in  Orphans'  Court 
—306. 

on  joint  accoimt — for  money  received  by  both — 1702. 
on  joint  account  generally— 708. 

jointly  liable  in  absence  of  fraud  and  mistake  and  in 
case  of  negligence — 954. 

on  tlieir  joint  account  for  trust  fund  received  by  their 
decedent  as  executor  of  another  and  transmitted  at  his 
death  without  investment  as  part  of  his  estate — 683. 
on  joint  account  (including  note  of  one  of  them  to  the 
testator  charged  in  account  as  received) — 430. 
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joint  accoimt  qualified  bj  separate  accounts  added, 
shoAving  receipts  and  disbursements  of  each — 329. 
joint  account  may  be  shown  to  be  several  accounts — 
954. 

not  liable  on  joint  account  for  moneys  received  by  one 
only — 954a. 

not  liable  on  joint  account  where  it  was  really  account 
of  one,  and  all  moneys  received  by  him  only — co-ex- 
ecutor had  said  he  would  not  act,  but  "would  keep  A. 
straight" — had  left  all  in  his  hands — 1602. 

j(mit  lidhility:  for  proceeds  of  joint  sale  in  absence  of 
proof  as  to  which  received  the  money — 1309. 
where  they  join  in  acknowledgment  of  receipt  and 
leave  the  transaction  to  one — 936. 
for  leaving  estate  in  hands  of  co-executor  not  within 
jurisdiction  of  Orphans'  Court — 1712. 
one  not  relieved  by  leaving  assets  and  money  in  the 
hands  of  the  other — 683. 

for  surrender  to  co-executor  for  cancellation  of  his 
mortgage  to  testator — 1218. 

for  failure  to  apply  to  court  for  relief  on  refusal  of 
co-executor  to  make  investment  as  directed  by  the  will 
—625. 

on  sale  of  land  to  one  executor — 1280. 
both  joining  in  conveyance  for  profit  of  one — the  lat- 
ter primarily  liable — 1280. 

for  fraudulent  collection  and  credit  by  co-executor  on 
mortgage  given  to  both  and  shown  in  their  joint  ac- 
count— laches  of  the  executor  charged  in  inquiry  and 
afterward  in  prosecution  of  co-executor — 1942. 

ncy  joint  liability:  for  leaving  securities  and  collection 
of  income  in  hands  of  co-executor — 98Y. 
for  non-payment  of  income  by  other  executor  to  life 
tenant  who  suffered  continuing  defaults  without  no- 
tice to  co-executor — 987. 

for  rents  due  from  other  executor  for  his  occupancy 
of  testator's  house — 1507. 

for  mismanagement  by  co-executor,  to  whom  "posses- 
sion and  enjovment"  were  committed  by  testator — in 
absence  of  fraudulent  collusion — 129. 
for  loss  by  improper  investment  by  his  co-executor 
without  his  consent — 1903. 
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for  devastavit  by  co-executor  deceased  seventeen  years 
before  and  laches  of  next  of  kin,  knowing  such  execu- 
tor had  exclusive  management — 2266. 
liable  inter  se:  for  devastavit — irrespective  of  mortgage 
given  for  the  amount  by  defaulting  executor  to  self 
and  co-executor  without  the  knowledge  of  the  latter 
—1937. 

for   share   of   commissions   received   with   interest^ 
1709. 

either  can  receive  deed  under  express  direction  of  the 
will  and  retain  the  purchase  money  and  charge  him- 
self—without liability  to  suit  by  co-executor — 329. 
covenant  by  one  to  indemnify  co-executors  for  mak- 
ing private  settlement  not  broken  by  his  bringing  ac- 
tion to  annul  the  agreement — 1245. 
co-executors    estopped   by   knowingly    receiving   pro- 
ceeds of  sale  of  personal  property  fraudulently  made 
by  one— 1735. 
And  see  Accounting — Action. 

CO-HEIRS: 

right  to  partition  barred  by  covenant  and  mortgage 
inter  se^l277. 

CO-TRUSTEES: 

cannot  require  account  from  one  another  when  sued 
by  cestui  que  trust  for  the  amounts  received  by  them 
separately — 1275. 

liability— for  devastavit  of  other  suffered  by  his  neg- 
ligence—708. 
disagreement— controlled  by  court  of  equity     873. 

CODICIL: 

trust  in  will  as  to  property  "bequeathed  as  aforesaid" 
—not  applied  to  other  gifts  in  codicil  in  lieu  of  some 
of  the  bequests  in  the  will — 208. 

COLIjATERAIi  INHERITANCE  TAX. 

Text.  106. 

Statutes  : 

appeal  from>  appraisement:  within  sixty  days  to  the  or- 
dinary or  surrogate — (1892)  S.  188,  §13. 
to  the  ordinary  or  Orphans'  Court— (1893)   S.  189, 
§13;  (1894)  S.  542,  §13. 
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a<pportio7ied:  on  legacy  not  in  money  for  limited  period 
—(1892)  S.  188,  §6;  (1893)  IS.  189,  §6;  (1894) 
S.  542,  §6;  K8-3339,  §268. 

appraisal:  appraiser  appointed  by  surrogate  or  register 
of  Prerogative  Court  and  appraisal  on  notice  and 
subject  to  appeal— (1892)  S.  188,  §13;  (1893) 
S.  189,  §13;  (1894)  S.  542,  §13;  K8-3339,  §275. 
C.  522. 

appraiser  to  be  paid  $3  per  day— (1892)  S.  188,  §13 ; 
(1893)  S.  189,  §13;  (1894)  S.  542,  §13;  R8-3339, 
§275. 

penalty  if  appraiser  take  fee  from  executor — (1892) 
S.  188,  §14;  (1893)  S.  189,  §14;  (1894)  S.  542, 
§14;  R8-3339,  §276. 

taxable  remainder  after  exempt  life  estate — (1892) 
S.  188,  §2;  (1893)  S.  189,  §2;  (1894)  S.  542,  §2; 
E8-3339,  §264. 

remainder — to  be  appraised  and  taxed  immediately 
and  lien  until  payable  and  payable  on  possession  of 
remainderman  with  interest  after  thirty  days  and 
retrospective  as  to  taxes  still  unpaid — (1903)  S.  524. 

blanks:  furnished  by  comptroUei— (1892)  S.  188,  §20; 

(1893)  S.  189,  §20;  (1894)  S.  542,  §20;  R8-3339, 
§282. 

bond:  required  from  executor,  &c.,  if  not  paid  within 
one  year— (1892)    S.  188,   §4;    (1893)    S.  189,    §4; 

(1894)  S.  542,  §4;  R8-3339,  §266. 

collection  and  procedure:  by  sale  of  so  much  property 
as  necessary  for  debts  of  defendant — (1892)  S.  188, 
§7;  (1893)  S.  189,  §7;  (1894)  S.  542,  §7; 
R8-3339,  §269. 

against  delinquent  by  citation  by  register  of  Prerog- 
ative Court  or  surrogate  returnable  to  Prerogative 
Court  or  surrogate— (1892)  S.  188,  §16;  (1893) 
S.  189,  §16;  (1894)  S.  542,  §16;  R8-3339,  §278. 
C.  522. 

by  prosecutor  of  the  pleas  on  notice  from  the  state 
treasurer  before  the  ordinary  or  Orphans'  Court — 
(1892)  S.  188,  §17. 

by  prosecutor  of  the  pleas  on  notice  from  the  comp- 
troller before  the  "ordinary  of  the  Orphans'  Court" 
of  the  proper  countv— (1893)  S.  189,  §17;  (1894) 
S.  542,  §17;R8-3339,  §279. 


Index  to  Statutes  and  Cases.  369 

COLLATERAIi  INHERITANCE  TAX — Continued. 

by  prosecutor  of  the  pleas  or  special  counsel  before 
ordinary  or  Orphans'  Court— (1902)  S.  537. 
expenses  paid  by  state  treasurer  on  certificate  of  sur- 
rogate or  ordinary — (1892)   S.  188,  §19. 
expenses  paid  by  state  treasurer  on  certificate  of  reg- 
ister of  Prerogative  Court  or  surrogate  and  warrant 
of  comptroller-(1893)  S.  189,  §19;  (1894)  S.  542, 
§19  ;  E8-3339,  §281. 
informers  compensated — 1906,  P.  L.  432. 
deposit:  with  state  treasurer  of  sums  retained  on  receipt 
and  no  credit  on  account,  except  on  such  receipt— 

(1892)  S.  188,    §8;    (1893)    S.  189,    §8;    (1894) 
S.  542,  §8;  R8-3339,  §270. 

exemption:  fathei-,  mother,  husband,  wife,  children, 
brother,  sister,  lawful  descendant,  husband  of  daugh- 
ter, daughter-in-law-(1892)  S.  188,  §1;  (1893) 
S.  189,  §1;  (1894)  S.  542,  §1;  R8-3339,  §263. 
C.  1019. 

churches,    hospitals    and    orphan    asylums — (1893) 
S.  189,  §1. 
religious,    benevolent    and    charitable    institutions— 

(1893)  S.  189,  §1;  (1894)  S.  542,  §1;  R8-3339, 
§263.     C.  522,  1239. 

benevolent,  religious  and  charitable  institutions  not 
alreadv  paid-(1894)  S.  542,  §23;  E8-3339,  §285. 
0.  1019. 

religious  societies,  though  not  incorporated  in  iN'ew 
Jersey,  applicable  to  all  that  have  not  paid— (1898- 
1906)   S.  480.     C.  1019,  1239. 
exempt  charities — amended — 1906,  P.  L.  433. 
fees:  surrogate  to  receive  five  per  cent,  on  $3,000  and 
three    per    cent,    on    excess— (1893)     S.  189,     §21; 

(1894)  S.  542,  §21;  R8-3339,  §283. 

foreicpi  executor  or  administrator:  to  pay  on  stock  or 
loans  in  ]!^ew  Jersev  or  corporation  liable  if  knowing 
—(1892)  S.  188,  §11;  (1893)  S.  189,  §11;  (1894) 
S.  542,  §11;  R8-3339,  §273. 

interest:  no  interest  and  discount  of  five  per  cent,  if 
paid  within  six  months-(1892)  S.  188,  §4;  (1893- 
1894)  S.  189,  §4. 

no  interest  and   discount  of  five  per  cent,    if  paid 
24 
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mthin     nine     months— (1894-1906)      S.  542,      §4; 

R8-3339,  §266. 

discount — if  paid  in  one  year — 1906,  P.  L.  434. 

six  per  cent,  from  testator's  death  if  paid  within  one 

year;   otherwise  ten  per  cent. —  (1892)    S.  188,    §4; 

(1893)    S.  189,    §4;    (1894)    S.  542,    §4;   R8-3339, 

§266. 

six  per  cent,  after  one  year  if  delay  due  to  litigation 

or    otlier    unavoidable    cause — (1892)     S.  188,     §5; 

(1893)  S.  189,    §5;    (1894)    S.  542,    §5;    R8-3339, 
§267. 

jurisdiction:  ordinary  and  Orphans'  Court  of  situs  or 
domicil— (1892)    S.  188,   §15;   (1893)    S.  189,   §15; 

(1894)  S.  542,  §15;  R8-3339,  §277. 

liability:  administrator,  executor  and  trustee  liable  un- 
til paid— (1892)  S.  188,  §1;  (1893)  S.  189,  §1  ; 
(1894)  S.  542,  §1;  R8-3339,  §263. 

lien:  until  payment  of  legacy  on  land  charged  with  leg- 
acy—(1892)  S.  188,  §6;  (1893)  S.  189,  §6;  (1894) 
S.  542,  §6;  R8-3339,  §268. 
on     remainder— imtil     paid— (1892)      S.  188,      §2; 

(1893)  S.  189,   §2;    (1894)    S.  542,    §2;    R8-3339, 
§264. 

mistake:  corrected  and  repaid  on  application  within 
two  years— (1892)  S.  188,  §12;  (1893)  S.  189,  §12; 

(1894)  S.  542,  §12;  R8-3339,  §274. 

notice:  by  executor,  &c.,  to  comptroller  within  six 
months— (1893)  S.  189,  §9;  (1894)  S.  542,  §9; 
R8-3339,  §271. 

by  executor,  &c.,  to  state  treasurer  within  six  months 
—(1892-1893)  S.  188,  §9. 

payment:  before  distribution  by  personal  representa- 
tive, or  heir  or  devisee  (if  legacy  charged)  —  (1892) 
S.  188,  §6;  (1893)  S.  189,  §6;  (1894)  S.  542,  §6; 
R8-3339,  §268. 

on  remainder — postponement  on  bond,  renewed  every 
five  years-(1892)  S.  188,  §2;  (1893)  S.  189,  §2; 
(1894)  S.  542,  §2  ;  R8-3339,  §264. 
retained  on  whole  amount  of  money  legacy  on  distri- 
bution for  limited  period— (1892)  S.  188,  §6; 
(1893)  S.  189,  §6;  (1894)  S.  542,  §6;  R8-3339, 
§268. 
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property  affected:  all  property  of  resident  and  all  prop- 
erty in  ISTew  Jersey  of  non-resident  decedent  exceed- 
ing $500  passing  by  will,  intestate  law  or  transfer  tak- 
ing effect  at  death— (1892)  S.  188,  §1;  (1893) 
S.  189,  §1;  (1894)  S.  542,  §1;  R8-3339,  §263. 
C.  321,  458. 

legacy  to  executor  or  trustee  subject  to  tax — over  and 
above  reasonable  compensation  to  be  fixed  by  chancel- 
lor or  Orphans'  Court— (1892)  S.  188,  §3;  (1893) 
S.  189,  §3;  (1894)  S.  542,  §3;  R8-3339,  §265. 
remainder  to  be  appraised  and  taxed  immediately — 
and  lien  until  payable — and  payable  on  possession  of 
remainderman  with  interest  after  thirty  days — and 
retrospective  as  to  taxes  still  unpaid — (1903)  S.  524. 
transfer  before  statute  and  benefit  after  its  passage 
—1906,  P.  L.  433. 

raie:  five  per  cent,  market  value— (1892)  S.  188,  §1; 
(1893)  S.  189,  §1;  (1894)  S.  542,  §1;  R8-3339, 
§263. 

receipts:  furnished  by  state  treasurer,  to  be  recorded  in 
county  clerk's  office— (1892)  S.  188,  §22;  (1893) 
S.  189,  §22;   (1894)   S.  542,  §22;  R8-3339,  §284. 

refunding:  pro  tanto  on  distribution  refunded  for  debts 
—(1892)  S.  188,  §10;  (1893)  S.  189,  §10;  (1894) 
S.  542,  §10;  R8-3339,  §272. 

statement  of  expenses:  quarterly — (1892)  S.  188,  §18; 
(1893)   S.  189,  §18;   (1894)   S.  542,  §18;  R8-2353, 
§280. 
Cases  : 

l&gality :  not  concluded  by  assessment  and  no  appeal  on 
trial  before  Orphans'  Court  on  rule  to  show  cause 
—522. 

invalid  as  to  real  property  devised  because  statutes 
(S.  188  and  189)  do  not  express  object  in  title — 458. 

application,:  not  to  later  execution  of  earlier  power  of 
appointment — 970. 

appointment  under  power  referred  back  to  date  of 
power — and  not  freed  from  inheritance  tax  by  a  sub- 
sequent repeal  of  the  statute — 321. 
covers  foreign  personalty  of  resident  decedent — 
though  will  probated  only  in  foreign  jurisdiction  and 
personalty  taxed  there — 2281. 
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exemption:  charitable  corporation  must  be  such  in  fact 
as  well  as  in  form  of  incorporation — 522. 
exemption  of  charities  applied  to  Friends'  Meeting 
—1239. 

.    exemption  of  charities   (S.  542,  §1) — not  applied  to 
charities  of  other  states — 1019. 

exemption  of  religious  institutions  (S.  480) — not  ap- 
plied to  college  with  theological  department — 1019.     • 

COLLECTION  OF  DEBTS: 

executor  liable  for  loss  by  negligence — 330,  598. 
administrator  chargeable  though  debtor  turn  out  in- 
solvent— 649. 

executor  charged  for  interest  moneys  which  he  had 
failed  to  collect — 2151. 

for  non-presentment  of  bond  and  mortgage  against 
estato  of  insolvent  mortgagor — 1986. 
not  liable — for  laches  of  attorney  employed  with  due 

care— 1308. 

— for  receiving  net  rents  in  lieu  of  interest 

where  mortgaged  property  is  not  salable — 

949. 

— for  failure  to  collect,  knowing  judgment 

debt  to  have  been  paid  though  not  satisfied 

of  record — 1490. 
And  see  Payment  of  Debts. 

comlvnssions  of  administrator,  executor,  &c. 

Text.   105. 

Statutes  : 

amount:  measured  by  trouble  and  risk  rather  than 
amount— (1820)  S.  91,  §31;  E2-7T6,  §31;  R4-205, 
§26;  R5-574,  §26;  R6-751,  §109;  R8-2353,  §109; 
T19,  §128.  O.  569,  665,  894,  1024,  1334. 
amomit  fixed  according  to  actual  pains  and  risk  (guar- 
dian)— on  estate  of  $20,000  and  more — not  more  than 
five  per  cent.— (1889)  S.  454;  R.8-2353,  §223;  R9, 
§131. 

S.  454   extended   to  gi;ardian   of  idiot  or  lunatic — 
(1891)  S.  468;  R8-2353,  §231;  R9,  §131. 
executors,    administrators,   guardians   and   trustees — 
seven  per  cent,  on  $1,000,  four  per  cent,  on  $4,000, 
three    per    cent,    on    $5,000,    two    per    cent,    above 
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$10,000,  not  exceeding  with  expenses  and  fees  one- 
fifth  of  estate— (1855-1861)  S.  294,  §9  ;  R5-574,  §57. 
executors  and  administrators — on  estates  less  than 
$500  determined  by  Orphans'  Court— (1856-1874) 
S.  296,  §5;  R5-574,  §78. 

executors,  administrators,  guardians  and  trustees— 
not  to  exceed  ten  per  cent,  on  $1,000,  seven  per  cent, 
on  $4,000,  six  per  cent,  on  $5,000,  five  per  cent,  on 
more  than  $10,000— (1861-1862)  S.  331,  §1 ; 
R5-574,  §92. 

executors,  administrators,  guardians  and  trustees- 
seven  per  cent,  on  $1,000,  four  per  cent,  on  next 
$4,000,  three  per  cent,  on  next  $5,000,  two  per  cent, 
above  $10,000-(1862)  S.  335 ;  R6-751,  §110; 
R8-2353,  §110;  R9,  §129.  0.872,  1024,  1334, 
1827a. 

executors  and  administrators— if  estate  exceeds 
$50,000  rate  to  be  determined  by  court— not  to  exceed 
five  per  cent.— (1867)  S.  359 ;  116-751,  §110; 
R8-2353,  §110;  R9,  §129. 

guardians  and  trustees— if  estate  exceeds  $50,000, 
rate  to  be  determined  by  court — not  to  exceed  five  per 
cent.— (1874)  R6-751,  §110;  R8-2353,  §110;  R9, 
§129. 

on  income  of  fund  hekl  by  executor  or  trustee  imder 
will  after  settlement  of  account  and  invested— not 
more  than  five  per  cent.— (1882)    S.  438 ;   R7-775, 

■     §16;  R8-2353,  §204;  R9,  §130.     0.  1641a,  1646. 
executor,  administrator  c.  t.  a.,  trustee — fair  and  just, 
not  more  than  five  per  cent,  on  unsold  lands  paying 
life  income — on  application  to  court — (1901)  S.  507. 

in  general:  testamentary  provision  in  lieu  of  commis- 
sion, must  be  accepted  or  renounced — (1855)  S.  294, 
§10;  R5-574,  §58;  R6-751,  §111;  R8-2353,  §111; 
R9,  §132. 

apportionment  between  co-executors,  &c. — determined 
by  court— R6-751,  §112;  R8-2353,  §112 ;  R9,  §133. 
d.  894,  1729,  841. 

allowance — to  executors,  administrators  and  guar- 
dians— apportioned  on  discharge  and  appointment  of 
successor-(1871)  S.  352,  §4;  R6-751,  §125; 
R8-2353,  §125;  R9,  §146. 
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allowance  to  trustee  apportioned  on  discharge  and  ap- 
pointment of  successor— (1873)  S.  353 ;  R6-751, 
§125;  E8-2353,  §125;  E9,  §146. 

forfeited:  by  failure  of  executor  or  administrator  to  file 
inventory  or  account  as  required  for  two  years — ap- 
plicable to  existing  representatives  on  notice — (1871- 
1874)  S.  372,  ^§3,  5. 

by  guardian  by  default  iu  inventory  and  removal 
from  office  tberefor— (1855)  S.  294,  §25;  E5-574, 
§73;  E6-751,  §56;  E8-2353,  §56;  E9,  §64. 
by  executor,  administrator,  guardian  or  trustee — by 
removal  from  office  for  any  cause,  unless  otherwise 
ordered— (1874)  E6-751,  §113;  E8-2353,  §113;  E9, 
§134.     C.  1946. 

by  executor  or  administrator — by  failure  to  account 
for   two  years    and   removal   from   office   therefor — 
(1874)  E6-751,  §99;  E8-2353,  §99;  E9,  §117. 
by  guardian  or  trustee — by  failure  to  account  and  re- 
moval from  office  therefor — E9,  §117. 
Cases  : 

amount  allowed :  actual  pains,  trouble,  services  and  risks 
of  executor  and  amount  received — 1504. 
elements  of  trouble,  amount  and  bond  considered — 
one  per  cent,  on  estate  of  $1,000,000—1945.  , 
to  be  determined  by  Orphans'  Court — 151. 
affected  by  relief  of  executor  from  part  of  the  duty 
imposed  by  the  will — 1294. 
value  of  services,  E9,  §§128,  129—1024. 
special  services  and  litigation  considered — 1734. 
extra  services  not  allowed  trustee  for  keeping  trust 
property  tenantable — 1334. 

not  for  expense  of  safe-keeping  of  securities  (adrr"'T>- 
istrator)— 1026. 

not  a  second  time — on  insurance  premiums  paid  and 
re-paid  to  executor — 1504. 
not  on  advancements — 1504. 

not  on  executor's  debt  to  decedent — specially  be- 
queathed and  not  paid — 742. 

not  on  purchase  money  of  lands  conveyed  by  heirs, 
executor  joining  and  reciting  that  it  was  not  necessary 
to  execute  the  power  of  sale — 1504. 
allowed   on   real  property  subject  to   power  of  sale 
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which  the  beneficiaries  elected  to  take  unconverted — 

1773. 

regulated  by  trouble  and  risk  of  the  trustee — 569. 

to  executor  as  master — making  partition  (directed  by 

will)  by  sale  under  decree  in  Chancery — 588. 

allowance  in  Chancery  to  its  appointees    (trustees) 

not  controlled  by  statute  of  Orphans'  Court — 872. 

to  receivers  appointed  on  removal  of  executors — fixed 

on  basis  of  testamentary  trustees — 626. 

on  partial  distribution,  part  reserved — 948. 

on  stock  in  broker's  hands — sold  by  executor's  direc- 
tion and  applied  to  debt  due  to  broker — 1827a. 

after  intermediate  account  and  allowance — at  lower 

rate,  as  though  part  of  the  original  amount — 1970, 

1986,  1713. 

allowance  of   Orphans'    Court  reduced    (estate  over 

$50,000)— 1827. 

allowance  of  Prerogative  Court  reduced  (estate  over 

$50,000)— 1827a. 

excessive  allowance  in  intermediate  account  reduced 

on  subsequent  accounting  and  exceptions — 1857a. 

not    reduced    for    apparent    excess — without   proof — 

2046. 

controlled  by  special  agreement  between  trustee  and 

cestui  que  trust — 1629. 
double  commissions:  allowed  for  services  in  each  capac- 
ity (executor  and  trustee) — ^1641a,  1646a. 

on  sale  as  executor  and  proceeds  held  in  trust  to  in- 
vest and  divide  at  later  period — 1743. 

1882  P.  L.  230  (S.  438)  not  applied— 1641a. 
apportionment  hehveen  co-executors:  general  allowance 

not  per  se  to  be  equally  divided — 841. 

distribution  between  co-executors — 1709. 

divided  according  to  services,  including  trouble  and 

risks— 894. 

equal  division — 1418. 

direction  as  to  division  of  executors'  commissions  is 

a  judgment — 841. 

executor  who  is  lessee  cannot  share  in  commissions 

for  renting  the  land — 1438. 

apportionment  not  made   after   account  passed   and 

commissions  appropriated — 1729. 
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forfeiture:  by  judicial  removal — 1946.  ' 

by  neglect  of  trustee  to  keep  accounts — 965. 
by  failure  to  account — 908. 

by  neglect  to  account  and  consequent  litigation — 927. 
for  inaccuracy  in  accounts,  private  use  of  funds  and 
improvident  litigation — 1120. 

by  failure  to  invest  and  using  funds  in  bis  o\vn  busi- 
ness— 744, 

on  sums  negligently  left  uninvested — 1643. 
by  negligence  to  invest  as  directed  by  will — 569. 
by  mismanagement — 879. 

by  misconduct  in  paying  income  for  maintenance  of 
infant  greater  than  necessary  and  reasonable  allow- 
ance—742,  742  a. 

by  misfeasance  in  receiving  money  from  tenants  and 
employes — 1783a. 

not  forfeited  by  keeping  unnecessary  funds  on  hand 
—1657. 

nor  by  thirty  years'  delay  in  filing  account  of  distri- 
bution after  settlement — 2107. 
not  by  laches  where  explained  and  excused — 1617. 

in  general:  chargeable  to  income  collected — on  collection 
and  payment  of  income — 1713,  1150. 
payable  out  of  residue  and  not  in  deduction  from  leg- 
acy as  additional  contribution  to  make  up  share  of 
after-bom  child — 1247. 

payable  out  of  residue — not  out  of  special  bequests 
unless  so  directed — 734,  742. 

not  allowed — in  anticipation  of  receipts  and  payments 
—1695. 

not  retained  before  allowance  out  of  income  of  trust 
fund— 744. 

excluded  by  will — bv  direction  that  the  sons  (who 
were  the  executors  and  the  principal  beneficiaries) 
should  pay  the  "debts  and  expenses"  out  of  their  leg- 
acies— 533. 

regulation  by  court — when  letters  of  administration 
superseded  by  probate  of  will — Orphans'  Court 
Eule  3. 

fixed  by  Orphans'  Oourt — subject  to  appeal  to  Pre- 
rogative Court — 665. 
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coanvnssioNs  or  administrator,  executor,  &c. — cont'd, 
restored   on   appeal — after  being  struck  out  by   Or- 
phans' Court  on  reopening  account — 521. 
allowance  by  Prerogative  Court — subject  to  appeal — 
1827a. 

alteration  by  Orphans'  Court — on  opening  account  for 
other  matter — inadmissible — 666. 
appeal — by  any  party  interested — 894. 
error  in  previous  allowance  to  executors  corrected  on 
subsequent  accounting  as  trustee — 1636. 

COMMON  LAW: 

as  heretofore  practiced  in  this  colony — in  force  until 
changed  by  statute— (1776-1844)   S.  13,  §22. 

COMMUNITY  PROPERTY: 

law  of  foreign  domicil  followed  as  to  personal  prop- 
erty—1780a. 

law  of  foreign  domicil  (giving  the  Avife  a  right  of  one- 
half  of  the  personal  property  on  marriage  without  spe- 
cial contract)  governs  personal  property  of  decedent 
in  ]^ew  Jersey  and  supersedes  earlier  will  executed  in 
original  domicil— 1817,  1817a. 

right  estopped  by  claimant  receiving  legacy  under  in- 
consistent will — 1136. 

COMPROanSE. 

Text.  97. 
Cases  : 

executors  may  compromise  doubtful  claims — 145. 

only  liable  for  bad  faith  or  mistakes — 145. 

in  discretion  and  good  faith  notwithstanding  notice 

by  legatees  not  to  pay — 1734. 

CONDEMNATION  OF  liAND: 

damages  belong  to  devisee  (condemnation  after  testa- 
tor's death)— 273. 

condition  of  estate. 

Statutes : 

examined  into — procedure  in  Orphans'  Court — 
(1855)  S.  294,  §§19,  20;  R5-574,  §§67,  68;  E6-751, 
§118;  R8-2353,  §118;  R9,  §139. 
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coxditions. 

Text.  33. 

Cases  : 

whai  is:  income  of  $5,000  to  devisees  of  use  and  occu- 
pation, "for  their  support  and  maintenance  in  keep- 
ing suck  home" — ceases  with  occupation — 1663. 
direction  that  advancements  to  son-in-law  be  deducted 
from  legacy  to  daughter  and  the  securities  therefor 
assigned  to  her — assigiiment  only  after  deduction  or 
payment  of  advancements — 1570. 
residuary  personal  property  to  A.  "when  he  arrives 
at  the  age  of  twenty-one" — 558. 

legacy  payable  when  legatee   arrives   at  the  age  of 
twenty-one — contingent    until    then — notwithstanding 
direction  to  sell  land  to  pay  the  legacies — 2128. 
bequest  or  devise  at  a  valuation — 1573. 
And  see  Valuation. 
what  is  not:  "it  is  my  will  that  A.  reside  on  the  farm 
and  take  care  of  it     *     *     *     "  in  case  she  "shall 
not  see  proper  to  move  on"  it,  executor  directed  to 
sell— 1958. 

charge  of  widow's  support  and  occupapcj' — support 
not  conditioned  on  occupancy — where  removal  rea- 
sonable and  proper — 630. 

annual  payment  charged  on  farm  not  conditioned  on 
the  year's  crops — ^1326. 

survivorship  until  A.'s  death  not  required  in  gift  to 
children  "that  she  now  has  or  shall  have  at  the  time 
of  her  death"— 1430. 

a  devise  to  "the  eldest  son  of  A."  "he  making  himself 
appear  to  be"  such — 87, 

devise  "but  not  for  speculation" — treated  as  showing 
only  testator's  reason — 1134. 

legacy  in  lieu  of  dower — not  conditioned  on  release 
before  payment — 1829. 

bequest  to  A.  "and  B.  his  wife  and  their  children" — 
B.  entitled  notwithstanding  subsequent  divorce — 283. 
bequest  to  B.,  "wife  of  my  son  A." — fails  by  death  of 
B.  before  marriage  to  A. — 2186. 
legacy  of  the  income  of  specific  securities  to  be  paid 
to  A.  and  if  it  should  be  necessary  so  much  of  the 
principal  as  should  be  necessary  and  general  residue 
to  A.  and  B. — ^A.'s  residuary  share  of  the  principal 
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not  conditional  on  her  demanding  it  in  her  lifetime 
—729. 

double  contingency :  both  must  happen — 291. 

both  must  happen  (limitation  over  if  A.  "becomes  a 
drunkard  and  a  vagabond") — 886. 
limitation  over  "in  case  of  all  marrying" — requires 
marriage  of  all — 2273. 

death  without  issue  or  before  arriving  at  twenty-one 
-171. 

if  devisee  die  "before  he  arrive  at  twenty-one  or  have 
lawful  issue"  (absolute  on  death  after  twenty-one 
without  issue) — 92. 

for  substitution  on  death  of  devisee  in  wife's  lifetime 
without  issue — made  absolute  on  wife's  death  before 
devisee — 1156a. 

devise  to  A.  and  B.  and  survivor  if  either  "died  un- 
der age  or  intestate" — both  necessary  to  entitle  sur- 
vivor— 142. 

over — on  death  of  A.  "under  twenty-one  or  without 
issue" — "or"  equivalent  to  "and"  and  estate  absolute 
at  twenty-one — 1020. 

bequest  to  widow  "in  case  she  should  lose  any  of  her 
property  and  need  more  to  maintain  her  comfortably" 
— both  loss  of  property  and  need  must  concur — 1588. 
support  "when  sick  and  unable  to  support  herself" — 
must  be  both— 1647. 

alternate  devises:  vest  on  happening  of  the   alternate 
contingency — 9  3 . 

if  he  should  die  under  twenty-one  "or  without 

disposing  of"  the  property — 2278. 

valid  conditions:  requiring  payment  of  "all  expenses  of 
both  sides"  if  devisee  file  caveat — 1642a. 
for  support  of  daughters  "so  long  as  they  remain  un- 
married"—2273. 
against  marriage  to  A.  (marriage  of  minor  son) — 745. 

invalid   conditions:    general    restraint   on    alienation — 
1205. 

restraint  on  alienation  pending  life  of  third  person 
and  no  devise  over — 1205. 

illegal  condition  subsequent  does  not  affect  the  pri- 
mary devise — 220. 

performance  and  breach:  building  a  church  parsonage — 
satisfied  by  buying  one — 1799. 
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building  cliiircli — not  satisfied — new  building  sold  in 
foreclosure  unfinished  and  plan  of  building  no  longer 
entertained  after  fourteen  years — 1799. 
accord   and   satisfaction  with   A.    satisfies   condition 
that  devisee  should  pay  A. — 2112. 
appearance  by  attorney  sufiicient  for  legacy  to  A.  "if 
he  should  appear  or  claim"  it  in  three  years — 1327. 
devise  to  children  provided  they  "remain  on"  the  land 
— I'elinquishment  by  some  of  them  to  the  others — no 
breach— 960. 

maintenance  of  co-devisee  B.  at  home  not  broken  by 
B.'s  voluntary  removal  without  refusal  of  devisee  A. 
—1294. 

against  "sale,  assignment  or  pledge" — not  broken  by 
a  disposition  by  will — 1036. 

building  within  certain  time — excused  by  refusal  of 
executors  to  pay  the  legacy  as  soon  as  the  trustees 
were  incorporated — 2150. 

breach  prevents  vesting  of  remainder  after  death  of 
wife  on  condition  (precedent)  that  devisee  live  with 
testator  and  wife  during  their  lives  and  life  of  sur- 
vivor— 297. 

performance  becoming  impossible  (condition  subse- 
quent)— renders  estate  absolute — in  devise  to  son  A. 
and  remainder  to  survivors  if  any  of  "my  children 
die  without  issue  alive" — all  dying  before  A. — 91. 
limitation  over  to  issue  of  first  taker,  if  she  should 
marry  and  have  issue — gift  absolute  on  her  death 
without  issue — 781,  781a. 

forfeited  share  in  default  of  residuary  clause  goes  as 
intestate  propertj^ — 745. 

enforcement  in  equity — not  by  forfeiture — 1070. 
new  machinery  placed  in  mill — in  performance  of  con- 
dition for  repairs  by  devisee — cannot  afterward  be  re- 
moved by  him — 1165. 

construction:  condition  distinguished  from  conditional 
limitation — 115. 

to  A.  "if  he  shall  again  become  compos  mentis"  is 
condition  precedent — 96. 
condition  subsequent  construed  strictly — 205. 

.     construed  strictly — divesting  legacies  on  death  of  both 
legatees  before  A. — 1269. 
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devise  to  A.  and  B.  and  remainder  over,  if  both  die 
without  issue — 855. 

income  to  minors  with  survivorship  if  either  die  un- 
der twenty-one,  and  over  if  both  die  under  twenty- 
one— 1001. 

to  repair — extended  to  cover  improvements  voluntar- 
ily made — 1012. 

application  distributed  between  two  different  bequests 
—1919. 

two  devises  subject  to  one  condition  must  be  accepted 
as  an  entirety — cannot  be  accepted  and  afterward  re- 
nounced to  escape  performance  of  condition — 1070. 
on  death  of  first  taker  witliout  "children  or  descend- 
ants to  inherit" — contingency  not  extended  to  his  chil- 
dren—1393. 

specific  devise  to  A.  and  residuary  personalty  if  he 
"accept  the  above  described  property"  and  said  prop- 
erty to  be  "deeded"  to  B.  if  A.  "fail  to  accept"  applies 
only  to  the  real  property — there  being  another  specific 
legacy  to  B.  by  codicil,  which  was  taken  from  the 
original  residuary  personalty — 1424. 
"in  case  of  anything  happening  us" — 367. 
marriage  of  legatee — i.  e.,  with  persons  other  than 
testator — 761. 

residuary  devise  and  legacy  "subject  to  the  legal 
rights  of  my  husband,  should  he  survive  me" — de- 
feated as  to  personalty  by  his  survivorship^ — 1441. 
reduction  of  legacy — if  legatee  "should  choose  to  re- 
main with  me  until  my  death" — i.  e.,  not  choose  in 
lieu  of  larger  legacy  but  in  lieu  of  going  away — 1349. 
And  see  Description  of  Beneficiary. 

CONDITIONAlLi  LiOHTATION: 

devise  over  on  non-performance  of  the  condition  of  a 
prior  limitation — 115. 

takes  effect  on  failure  of  prior  limitation  by  non-per- 
formance of  a  condition  precedent — 115. 

conflict  of  laws. 

Text.   1. 

Cases  : 

foreign  executor  of  deceased  foreign  executor  not  con- 
sidered in  naming  administrator  ad  litem  to  repre- 
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sent  the  estate  of  original  decedent  in  action  in  New 
Jersey— 1304. 

communitj  property — see  Community  Property. 
construction  of  will  as  to  personal  property  governed 
by  law  of  domicil — 1780a. 

e.  g.,  subordinating  mil  to  community  law  of  dom- 
icil—1780a,  1817,  1817a. 

character   of   trust   for   separate   use   of   married 
woman  as  an  active  trust — 1045. 
construction  of  will  as  to  real  property  governed  by 
lex  loci  rei  sitae — 1780a. 

death  (action  for) — party  to  sue  for  death  by  negli- 
gence determined  by  place  of  accident — 1108. 
distribution — ^governed    by    lex    loci    domicilii — 849, 
897,  1817. 

election  of  dower  against  will  as  to  real  property  gov- 
erned by  lex  loci  rei  sitsB — 1780a. 

New  York  law  does  not  govern  New  Jersey  dower  be- 
cause of  devise  in  New  York  and  statutory  dissent  not 
filed  there— 251. 

formal  requirements  of  devise  of  land  governed  by 
lex  loci  rei  sitse — 388. 

jurisdiction  of  foreign  court  takes  precedence  if  first 
taken  and  jurisdiction  co-ordinate — 484. 
legitimacy — governed  by  lex  loci  domicilii — 858. 
sale  of  land  in  foreign  jurisdiction  governed  by  lex 
loci  rei  sitae — 1570. 

and  character  as  real  or  personal  property  of  proceeds 
of  sale  of  decedent's  land  in  other  state — 730. 
heirs  cannot  follow  proceeds  in  hands  of  New  Jersey 
executor  of  sale  of  lands  in  New  York  under  testa- 
mentary trust  invalid  in  New  York  without  affirming 
the  sale  and  the  holding  of  the  executor  under  tlie 
trust— 1417. 

validity  of  legacy — governed  by  law  of  foreign  domi- 
cil, though  payable  out  of  the  proceeds  of  lands  to  be 
sold  in  New  Jersey — 1400. 

validity  of  devise  governed  by  lex  loci  rei  sitae — 1463, 
1034. 

And  see  Foreign  Assets — Foreign  Domicil,  &-c. — 
Lex  Temporis. 
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CONSENT: 

required  by  will  as  to  sale  and  "terms" — relates  to  all 
conditions  and  restrictions  of  the  sale — 801. 
obligatory  and  not  discretionary  if  sale  plainly  in- 
tended—942. 

consent  of  majority — 942, 

not  prevented  by  recovery  of  judgment  against  the 
life  tenant,  whose  consent  is  required — 775. 
may  be  given  though  devisee  (consenting  party)  had 
mortgaged  his  interest — 1854. 

executor's  consent  (under  statute)  to  electric  railway 
— not  included  in  power  to  sell  at  a  later  date — 2094. 
see  Power  of  Sale. 

constable. 

Statutes : 

personal  representative  or  surety  may  collect  execu- 
tion in  hands  of  constable  dying — (1821)  S.  98,  §3; 
E2-656,  §3;  R4-850,  §9;  R5-127,  §9;  R6-148,  §9; 
R8-846,  §9. 

collection  by  personal  representative  or  surety  on  ex- 
ecution in  hands  of  constable  dying  must  be  applied 
specially— (1821)  S.  98,  §4;  R2-656,  §4;  R4-850, 
§10;  E5-127,  §10;  R6-148,  §10;  E8-846,  §10. 

CONSTRUCTION  OF  WDDIi. 

Text.   35. 
Cases  : 

gener^al  mles:  intestacy  not  favored — 259,  1080. 

intention   presumed — to   dispose   of   all   his   propertv 

—231. 

later  devise  controls  earliei* — 462,  1613,  2175. 

whole  will  sustained  if  possible — 157,  158. 

dominant  purpose  regarded — 1080. 

equality    favored — but   subject   to   express    language 

used— 705. 

charity  favored" — but  law  not  to  be  strained — 2260. 

testator's    intention    to   follow    general    rules — if    not 

conflicting  with  clear  intention — 899,  909. 

language  not  controlled  by  supposed  intention — 663. 

clear  meaning  of  clause  not  controlled  by  supposed 

general  intention  of  testatoi' — 781a. 

plain  lansTuage  of  will  controls  extrinsic  evidence — 

361. 
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plain  meaning  controls,  though  provision  unreason- 
able—548. 

general  words  restricted  to  testator's  part  interest — 
1780a. 

will  speaks  from  testator's  death — 2103,  2163. 
legacy  in  trust  payable  to  the  daughter  "in  case  my 
daughter  should  be  left  a  widow"  referred  to  husband 
at  time  of  making  will  and  payable  in  lifetime  of 
second  husband  whom  she  married  before  testator's 
death— 2103. 
applied  to  several  provisianis:  limitation  over  of  devise 
on  death  of  devisee  without  issue  extends  to  bequest 
substituted  for  the  devise  after  its  ademption  in  a 
codicil  which  republishes  the  will — 623. 
limitation  over  to  survivor  on  death  of  any  original 
legatee  confined  to  original  shares  to  exclude  second- 
ary shares — 2243. 

"all  my  furniture,  also  one-third  of  the  income  of  my 
estate  during  her  widowhood,  in  lieu  of  dower" — ap- 
plied to  both— 1666. 

discretion  to  increase,  "but  not  obligatory" — applied 
to  two  clauses  (before  and  after) — 929a. 
"during  her  widowhood"  not  referred  back  beyond 
last  preceding  gift — 1719. 

"after  my  decease"  referred  to  time  of  receiving,  not 
distributing — 2254. 

direction  in  will  to  invest  a  legacy  not  extended  to  a 
second  legacy  in  the  codicil — 1513. 
qualification  not  extended  to  provisions  of  codicil  sub- 
stituted for  those  in  the  will  referred  to — 208. 
provision  in  residuary  clause  against  lapse  not  ex- 
tended to  a  prior  money  legacy  to  one  of  the  residuary 
legatees — 1951. 

remainder  to  survivors  on  death  of  "any  of  my  chil- 
dren" "without  heirs"  confined  to  last  preceding  de- 
vise to  all  in  common  and  not  to  include  separate  de- 
vises to  each  in  fee — 88. 

direction  not  to  cut  or  sell  timber  and  "never  to  sell" 
"under  forfeiture  of  this  devise"  except  in  prescribed 
case — not  extended  unnecessarily  to  enlarge  condition 
subsequent — 205. 
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residue  not  restricted  by  provision  for  sale  "at  the 
death  of  the  widow'' — includes  property  not  devised  to 
her— 787. 

general  direction  to  sell  and  pay  dehts  and  legacies 
not  modified  by  subsequent  power  to  sell  on  death  or 
re-marriage  of  widow — 2120, 

construction  with  previous  clause  to  explain  death 
without  children  to  be  in  lifetime  of  husband — cross 
remainders  to  surviving  daughters — 952. 
incomplete  clauses  unavailable  in  construction  (to 
limit  the  purpose  of  an  absolute  power  to  sell) — 
1853a. 

limitation  over  in  either  case — if  A.  die  under 
twenty-one  "or  without  disposing  of"  the  property — 
2278.' 

reference  to  remote  clause  for  life  of  devisee  referred 
to  devise  rather  than  to  bond  mentioned  in  devise 
conditioned  on  its  payment — 270. 
same  word  used  differently  in  different  clauses — e.  g. 
"lawful  issue"  and  "issue  of  each  child  per  stirpes" 
—2184. 

reference  to  other  clause — part  of  income  to  children 
for  life  in  unequal  shares  and  other  part  on  death  of 
the  mother  "pro  rata,"  i.  e.,  in  same  proportion— and 
also  for  same  term,  i.  e.,  for  life — 1144. 
secondary  shares  in  default  of  appointment — "upon 
the  same  trusts  and  with  like  powers" — 2184. 
action  for:  procedure  by  bill,  not  petition— 1114. 

refused  where  no  sufficient  assets  to  cover  expense — 
2272. 

construction    confined    to   interest    of   complainant — 
1 084. 
'      refused  as  to  devise  of  land  on  bill  by  executors  hav- 
ing no  interest  in  the  land— 1233,  1090. 

and  having  no  authority  or  dutv  respecting  it — 

2272.  ^  ^  ^ 

confined  to  question  involved  in  relief  sought — 291. 
imtil  land  sold  imder  direction  of  will  court  will  not 
determine  who  are  entitled  to  proceeds — 1264. 
refused    where    language    is    unmistakable — widow's 
"third  part  to  which  she  is  entitled  by  law"— 1448. 
jurisdiction:  Chancery  jurisdiction— 1936. 

25 
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where  not  exercised  by  Orphans'  Court — 1087. 

involved  in  suit  for  legacy — 1270. 
must  be  involved  in  relief  sought — 291. 
on  bill  for  partition  of  land  devised  and  production 
of  will  by  defendant,  who  denied  testator's  title  and 
held  and  suppressed  the  will — 1261. 
on  bill  by  residuary  legatee — for  sale  of  land  under  di- 
rection of  will— 1346. 

on  bill  by  non-resident  executor  against  representative 
in  ISTew  Jersey  for  accounting  and  possession  of  per- 
sonal property  in  iN'ew  Jersey — 1780a. 
on  bill  for  direction  as  to  distribution  of  proceeds  of 
sale  of  land  made  under  a  power  of  sale — 2243. 
Orphans'  Court  has  power  incidentally  necessary  to 
the  passing  of  accounts — 1196. 

so  far  as  necessary  to  exercise  of  undoubted  jurisdic- 
tion—1424. 

for  distribution — 1669. 

in  aid  of  distribution  under  statute — only  in  case  of 
regular  accounting  and  allowance  of  account  (statute) 
—1185. 

decree  conclusive  against  creditors  of  party — though 
not  parties  themselves — 1007, 

decree  for  distribution  "according  to  terms  of  will" — 
is  not  a  construction — 1087. 

no  jurisdiction — to  determine  title  of  land — where  no 
equitable  relief  sought — 2197. 

to  determine  title  of  adverse  claimant,  who  was 

not  a  beneficiary  under  the  will — 2186. 
see  DiRECTioi^  of  Court. 

contingent  estates. 

Text.  40. 
Statutes  : 

estates  expectant  on  contingency,  except  as  to  person 

entitled,    mav  be   devised— since  March    14,    18,51 — 

CI 8,51-1898)'  S.  145,  §1;  "R5-130,  §32;  E6-151,  §82; 

R8-850,   §138;    (1898)    S.  488,   §19.     0.   247,   249, 

1318,  1738. 
0ASES : 

right  of  entrv  for  condition  broken  devisable  by  Act 

of  1851  (R.  245)-249. 
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Wills  Act  of  1851  (S.  217)— not  retrospective— 247. 

did  not  affect  devisability  of  contingent  estates 

—247. 

reversion  for  condition  broken  passes  by  general  de- 
vise— since  1851—1738. 

contingent  remainders. 

Text.   37.  . 

Cases  : 

whai  is:  remainder  to  "my  surviving  children"  if  de- 
visee for  life  die  under  age  or  without  issue — 240. 

estate  of  the  survivor  in  devise  to  three  persons  and 

"the  survivor  of  them"— 1953. 

after  life  estate  to  A.  remainder  to  children  living  at 

her  death — 494. 

to  children  of  A.  who  should  be  living  at  her  death 

distribution  not  accelerated — 2154. 

to  children  then  living  when  use  and  occupation  by  A. 

and  B.  ceased— 1663. 

to  A.  for  life  and  then  "to  such  persons  as  shall  be 

her  heirs  at  law" — not  made  absolute  in  A.'s  lifetime 

by  her  release  to  her  then  "heirs" — 1959. 

And  see  Vesting. 

contract  of  decedent. 

Text.  38. 

Statutes : 

executor  may  execute  or  modify  testator's  contract  for 
sale  or  purchase  of  land,  and  may  convey  or  take  title 
without  express  testamentary  power — (1887)  S.  409, 
R8-1425,  §32. 

administrator  c.  t.  a.  may  execute  or  modify — may 
convev  or  take  title  without  express  testamentary 
powei— (1891)  S.  416;  E8-1425,  §33. 
enfoTcemient:  by  Orphans'  Court  (contract  signed  by 
two  witnesses  for  sale  of  land) — on  application  of 
representative  of  deceased  vendor  or  of  the  purchaser 
—(1804-1874)  S.  57,  §1;  R2-524,  §1;  R4-638,  §1. 
procedure— (1804-1874)  S.  57,  §§1,  2;  R2-524,  §§1, 
2;  R4-638,  §§1,  2. 

Orphans'  Court  may  decree  performance  by  executor 
or  administrator  within  five  years — and  deed  to  con- 
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vey  estate  of  decedent— (1853-1874)  S.  292;  R5-574, 
§96. 

proceeding  in  Orphans'  Court  on  application  of  either 
party  to  enforce  decedent's  written  asjreement  of  sale 
—(1874)  E6-751,  §132;  E8-2353,  §132;  E,9,  §154. 
performance — decree  for  deed  by  legal  representative 
on  rule  to  show  cause,  publication  and  proof — (1874) 
R4-751,  §133^  R8-2353,  §133;  R9,  §155. 
conveyance  by  decree  as  effective  as  by  deed  of  de- 
cedent—(1874-1888)  R6-751,  §133. 
conveyance  under  decree  validated  though  notice  pub- 
lished    in     one     newspaper     only — (1888)     S.  450 ; 
R8-2353,  §218. 

performance  extended  to  include  conveyance  by  ad- 
ministrator pendente  lite— (1888)  S.  451 ;  R8-2353, 
§219;  R9,  §155. 

public  adjournment  on  return  of  rule  to  show  cause 
shortened    to    ten    days— (1888)     S.  451 ;    R8-2353, 
§219 ;  R9,  §155. 
,  application  of  either  party  within  five  years  to  en- 

force decedent's  contract  of  sale  in  Avriting  or  sup- 
ported by  possession  and  payment  of  purchase  money 
—(1891)  S.  509,  §1;  R8-2353,  §234;  R9,  §154. 
procedure  in  such  case  for  performance  in  Orphans' 
Court— (1891)  S.  509,  §2;  RS-2353,  §235 ;  R9,  §155. 
by  order  of  Oi'phans'  Court  for  conveyance  on  appli- 
cation within  five  years  subject  to  discretion  of  court, 
if  performance  within  five  years  impossible — (1904) 
S.  505. 

conveyance  to  heirs  or  devisee  under  tax  sale  to  de- 
cedent by  Martin  Act— (1886)    S.  184,  §5;    (1891) 
S.  583,  §1 ;  R8-3275,  §453. 
Oases  : 

enforced  against  testator's  estate  as  a  trust — 918. 
executor  may  enforce  contract  for  purchase  by  de- 
fendant whether  he  has  power  of  sale  or  not — 1432. 
contract    to    apply    rents    to    mortgage — enforced    in 
Chancery — in  behalf  of  widow — against  accumulated 
rents — 1054. 

burden  on  claimant  under  contract  to  convey  against 
legatee  seeking  to  enforce  charge  of  legacy — 2258. 
And  see  Specific  Performance. 
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Text.   79. 

Statutes : 

contract  of  consent  to  execution  of  power  of  sale  may 
be  executed  like  deed  and  recorded — (1898)  S.  488, 
§21.  _ 

promise  tO'  cHarge  personal  representative  must  be  in 
writin^-(1794)  S.  20,  §14;  Kl-133,  §14;  E2-148, 
§14;  E4-499,  §14;  R5-327,  §14;  E6-444,  §5; 
R8-1602,  §5. 

Cases  : 

estate  not  liable:  on  contract  of  administrator  for  medi- 
cal services  to  family  of  decedent  after  his  death — 
2137. 

on  note  by  administrator  for  insurance  of  realty  de- 
scended to  heirs — 1226. 

for  long  proxy  on  stock  and  individual  employment 
in  company— is  breach  of  trust  and  void— 930. 
indlvidnal  liability:  note  of  executor — 396. 

contract  of  executor  in  continuing  business  of  dece- 
dent for  benefit  of  the  estate — 456. 
And  see  Business  of  Testator. 

conversion. 

Text.   70. 
Oases  : 

w1(nt  is:  general  direction  to  sell— 852,  1466. 

direction  to  sell  and  bequest  of  the  proceeds — 886. 

although  consent  of  children  to  sale  required  bv  will 

942. 

direction  to  divide  the  residuary  real  and  personal 

property  and  to  sell  the  lands  not  devised— 216. 

direction  to  "invest,  pay  and  divide"— 1193. 

direction  of  will  making  sale  of  land  necessary — 1638. 

power  of  sale  with  direction  as  to  proceeds  requiring 

a  sale  and  amounting  to  a  positive  direction — 906. 

under  decedent's  contract  of  sale — see  Assets. 
U'hat  is  not:  mere  power  of  sale — 1630. 

discretionary  power  of  sale — 762,  1638. 

purposes  satisfied  without  sale  (pavment  of  legacies) 

—1809. 

fraudulent  execution  of  power  to  effect  a  sale  by  the 

executor  to  himself — 762. 
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effect:  includes  after  acquired  land — 691. 

limited  to  the  purposes  for  which  conversion  is  di- 
rected—906,  1398,  1465. 

surplus  proceeds  are  realty— 1094,  1465,  2128,  1638. 
subject  to  dower  and  liable  for  decedent's  debts  in 
hands  of  devisee — 1638. 

direction  to  sell  for  a  particular  debt  and  bequest  of 
the  balance — leaves  the  balance  real  property  subject 
to  sale  by  Orphans'  Court — 662. 

not  extended  to  proceeds  of  sale  under  power  exercised 
unnecessarily — 548. 

and  proceeds  of  unnecessary  sale  pass  as  real  prop- 
erty—1398. 

remains  land  for  further  distribution  on  failure  of  ob- 
ject by  lapse  as  to  one  original  distributee — 1266. 
property  subsequently  passes  on  death  of  beneficiary 
as  though  converted — 1630. 

proceeds  available  as  general  personal  property  for 
legacies — 1534. 

proceeds  of  land  to  be  sold  pass  ag  legacies — 691. 
gifts  out  of  the  proceeds  are  legacies  not  devises — 611, 
2013. 

interest  of  beneficiary  not  subject  as  land  to  lien  of 
judgment  against  him  rendered  before  testator's 
death— 1331. 

assignment  of  interest  as  personalty  takes  precedence 
of  later  conveyance  by  beneficiary  as  land — 1331. 
(articles  of  partnership  providing  for  conversion  on 
death  of  either)  interest  in  partnership  land  passes 
to  decedent's  next' of  kin  as  personal  property — 1794. 
(under  intestate's  contract  of  sale)  widow  takes  dis- 
tributive share  as  personal  property  as  against  heirs 
and  next  of  kin — though  contract  not  enforced 
against  purchaser — '2054. 

(under  partition  sale  and  receipt  by  heir  of  her  share 
in  money)  cannot  afterward  be  questioned  by  her 
heir  claiming  as  land  her  interest  in  the  share  of  a 
deceased  co-heir — 1850,  1850a. 
takes  effect  at  testator's  death:  general  direction  of  sale 
—852. 

direction  of  sale  naming  no  time — 852. 
direction  to  sell  at  death  of  life  tenant — 1229. 
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real  and  personal  property  to  executors  in  trust  with 
direction  to  invest  proceeds  and  pay  shares  and  power 
of  sale  in  their  discretion — 997. 
takes  effect  when  necessary:  direction  to  sell  if  necessary 

—1463. 
takes  effect  after  sale:  devise  to  children  and  power  of 
sale  to  executors  on  re-marriage  of  widow — 1703. 
see  Election. 

t, 
corporations — as  executor,  &c. 

Text.  35,  38,  49,  53. 
Statutes : 

safe   deposit   and  trust  company    (organized  before 

1899)   may  be  executor,  administrator,  guardian  or 

trustee— (1886)    S.  181,   §1;   K8-3249,   §9;    (1887) 

S.  261,  §1;  R8-3249,  §11. 

vested  rights  and  powers  reserved  after  1899 — 

(1899)  S.  475,  §30,  476,  §1. 

trust  company  may  be  executor,  administrator,  guar- 
dian or  trustee— (1899)  S.  475,  §6. 

must    first    set    apart    special    fund — (1903) 

S.  531. 

see  Pkerogative  Court  Rule  9. 

religious,  educational  or  benevolent  corporation  may 

be  executor,   administrator  or  trustee — (1899-1903) 

S.  473. 

president,  cashier  or  treasurer  may  take  the  official 

oath— (1876)   S.  354;  R8-904,  §315. 

security  not  required  as  executor,  &c.,  from  safe  de- 
posit and  trust  company   (organized  before  1899) — 

(1888)  S.  262,  §1;  R8-3249^  §13. 

see  Orphans'  Court  Rule  22. 

capital    and    surplus    liable    preferentially — (1886) 

S.  181,  §2;  R8-3249,  §10. 

capital  and  surplus  liable  preferentially  with  other 

special  contracts— (1888)  S.  262,  §1;  R8-3249,  §13. 

special  capital  may  be  created  preferentially  liable — 

(1888)  S.  262,  §3 ;  R8-3249,  §15. 

no  security  required  if  surplus  equal  capital — (1895) 

S.  249,  §1;  R8-3249,  §21. 

security  not  required  as  executor,  (Sic,  from  trust  com- 
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pany  if  special  fund  set  apart  and  certified — (1899) 
S.  475,  §9. 

with  deposit  of  securities  and  proof  of  value, 

&c.— (1903)  S.  531. 
Cases  : 

Orphans'  Court  cannot  determine  capacity  of  foreign 
corporation  as  testamentary  trustee — 1172. 
foreign  corporation  may  be  appointed  trustee  by  will 
— though  not  competent  to  do  business  in  New  Jersey, 
if  none  required — 1173. 

corporations — as  sureties. 

Statutes : 

must  be  authorized  by  law  of  state  of  incorporation, 
comply  with  laws  of  New  Jersey  and  be  approved  by 
chancellor— (1894)  S.  244,  §2;  R8-3249,  §58. 

and  its  liabilities  must  not  exceed  its  assets — ib. 

one   corporation   surety   sufficient — and   though   non- 
resident—(1894)  S.  244,  §1;  R.8-3249,  §57. 
vested  powers  and  rights  reserved  in  repealer  of  1903 
— S.  110,  §2. 

and  in  repealer  of  1899— S.  108,  §8. 

bond  company  may  indemnify  against  malfeasance 
of  anv  officer— (1893-1903)  S.  109,  §1;  R8-3249, 
§51. 

insurance  company  may  act  as  surety — (1885-1903) 
S.  113,  §1;  R8-1742,  §87;  (1903)  S.  121,  §1. 
not  until  qualified  under  the  statute — (1889)  S.  115, 
§1;  R8-1742,  §103. 

may  act  where  one  or  more  sureties  are  required — 
(1894)  S.  116,  §1;  R8-1742,  §128. 
must  deposit  securities  for  $20,000  and  more  as  re- 
quired—(1898)  S.  118,  §1. 
may  act  as  surety — (1902)  S.  119,  §1. 
may  act  where  one  or  more  sureties  are  required 
(1902)  S.  119,  §46. 

may  be  incorporated  for  that  purpose  alone — or  with 
other  purposes— (1902)  S.  119,  §2. 
safe  dci^osit  company  (organized  under  S.  107)  with 
$100,000  capital  may  be  surety  for  executor,  admin- 
istrator or  trustee— (1894)  S.  250,  §1 ;  R8-3249,  §16. 
organizing  statute  (S.  107)  excepted  in  repealer  of 
1894— S.il7,  §1;  R8-1742,  §132. 
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safe  deposit  and  trust  company  (organized  before 
1899)  may  be  surety— (1884-1899)  S.  246,  §1; 
K8-3249,  §1. 

may  not  be  surety  if  liability  exceeds  assets — (1884- 
1899)  S.  246,  §2;  R8-3249,  §2. 

safe   deposit  and  trust  company— vested  rights  and 
powers  reserved  after  1899 — S.  475,  §30,  476,  §1. 
surety  company  specially  organized  may  act — (1885- 
1903)  S.  113,  §2;  R8-1742,  §88. 
subject   to    insurance   company    regulations — (1885- 
1903)  S.  113,  §3;  R8-1742,  §89. 
new  security  may  be  required — (1885-1903)   S.  113, 
§4;  R8-1742,  §90. 

sufficient  as  to  number,  residence  and  freehold  com- 
petency—(1895-1903)  S.  248,  §3;  R8-3249,  §62. 
qualification  and  deposit  of  securities  necessary — 
(1895-1903).  S.  248,  §4;  R8-3249,  §63. 
trust  company  may  be  surety  (whether  one  or  more 
required)  if  so  provided  in  certificate  of  incorpora- 
tion—(1899)  S.  475,  §6. 

foreign  corporations  authorized  to  do  business  as  do- 
mestic corporations  on  certificate  of  secretary  of  state 
—may  act  as  surety— (1894-1896)  S.  Ill ;  R8-904, 
§§381-4;  S.  112;  R8-904,  §§387-92. 

surety  and  trust  companies  excluded — (1896) 

S.  467,  §6. 

reserving  vested  rights  and  powers  in  repealer 

.       of  1896— S.  467,  §118. 

foreign  insurance  company,  authorized  to  do  business 
in  'New  Jersey,  may  act— (1886-1903)  S.  114,  §1 ; 
R8-1742,  §93.'  "      ' 

subject  to  revocation  and  to  requirement  of  further 
security— (1886-1903)  S.  114,  §2;  R8-1742,  §94. 
mav  be  authorized  to  act  in  I^ew  Jersey — (1902) 
S.  119,  §58. 

must  make  special  deposit— (1902)  S.  119,  §60.^ 
subject  to  conditions  imposed  by  its  home  jurisdic- 
tion  on   ISTew   Jersey   companies — (1902)    S.  119, 
§66. 
subject  to  franchise  tax— (1903)   S.  122,  §1. 
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subject  to  conditions  imposed  by  its  home  jurisdic- 
tion on  iSTew  Jersey  companies — even  to  exclusion 
—(1904)  S.  123,  ^66. 
foreign  surety  company  having  $100,000  deposit  in 
state  of  incorporation  sufficient — (1895-1903)  S.  248, 
§4;  R8-3249,  §63. 

foreign  surety  company  must  qualify  as  to  capital  and 
deposit  and  appoint  attorney  in  ISTew  Jersey  for  ser- 
vice of  process— (1895-1903)  S.  248,  §6;  118-3249, 
§65. 

foreign  insurance  company — may  act  under  special 
authority  and  deposit  beyond  scope  of  its  domestic 
business— (1902)  S.  119,  §84. 

corporations — as  devisees. 

Text.  38. 

Statutes : 

may  hold,  purchase  and  convey  such  real  and  per- 
sonal estate  as  its  purposes  require,  within  limits  of 
chartei— (1846)  R4-136,  §1;  R6-174,  §1;  E8-904, 
§1. 

may  take  devise  or  bequest — (1874)  R6-174,  §1 ; 
E8-904,  §1;  (1896)  S.  467,  §1. 

foreign  corporation  may  hold  such  real  estate  as  may 
be  necessary  for  its  business — (1873-1896)  S.  175, 
§1 ;  R6-174,  §99  ;  R8-904,  §99. 

foreign  corporation  may  hold  land  for  purpose  of 
business— (1882-1896)  S.  176,  §1;  R7-143,  §5; 
R8-904,  §152. 

foreign  corporation  may  acquire  and  hold  such  real 
estate  as  may  be  necessary  for  its  business — (1887- 
1896)  S.  178,  §1;  R8-904,  §185. 

may  take  by  devise— (1902)  S.  533. 

municipal        corporation        excepted — (1903) 

S.  140. 

foreign  corporation  (not  alien  enemy)  may  take  de- 
vise for  its  business  or  objects — (1896)  S.  467,  §95. 
foreigTi   charitv   may   take   by   devise — (1883-1896) 
S.  177,  §1;  R7-143,  §6;  R8-904,  §161. 
particular  corporation  as  devisee: 

benevolent  and  charitable  associations — incorporated 
— may  take  by  devise  or  bequest  not  more  than  yearly 
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income  of  $1,000— (1844-1853)  S.  159,  §3;  R4-127, 

§3. 

may  take— by  devise  or  bequest — not  more  than  yearly 

income  of  $2,000— (1853-18Y4)   S.  226,  §3;  R5-71, 

§3. 

may  take  devise  or  bequest— (1875-1899)  R6-79,  §3; 

R8-149,  §3. 

mav  hold  and  possess  real  and  personal  property  not 
exceeding  $500,000— (1890-1899)  S.  193,  §1 ; 
R8-149,  §37. 

incorporated  for  religious,  educational  or  benevolent 
purposes — may  take  bequests  and  devises  to  amount 
fixed  by  resolution — notwithstanding  charter  provis- 
ions—(1889-1899)  S.  318,  §3 ;  E8-149,  §80. 
incorporated  for  religious,  educational  or  charitable 
purposes — may  take  by  devise,  &c.,  real  and  personal 
property  not  more  than  $100,000— (1899-1903) 
S.  473. 

incorporated  for  religious,  educational,  charitable  or 
benevolent  purposes— may  take  for  corporation  ■  pur- 
poses irrespective  of  amount — (1903)  S.  52^ 
may  take  real  and  personal  property  and  execute  trust 
for  religious,  educational,  benevolent  or  charitable 
purposes— (1901-1903)  S.  515. 

charitable  associations — incorporated  "not  for  pecun- 
iary profit"  may  take  by  devise  or  bequest — (1898) 
S.  484,  §3. 

cemetery  associations— incorporated — may  take  de- 
vise not  more  than  twenty  acres — (1851-1874) 
S.  225,  §4;  R5-88,  §4. 

may  take  real   and   personal  property   in   trust   for 
maintenance,    &c.,    of    graves — (1851-1874)    S.  225, 
§9;  R5-88,  §9;  R6-100,  §7;  R8-348,  §7. 
mav  take  devise  not  greater  than  seventy-five  acres — 
(1853-1874)   S.  227. 

may  take  devise  not  exceeding  seventy-five  acres  and 
not  more  than  $75,000  value— (1875)  E6-100,  §4; 
(1883)  S.  316,  §1;  R7-73,  §2;  R8-348,  §21. 
may  take  bequest  in  trust  to  use  income  for  improve- 
ments-(1878)  S.  124,  §2;  R8-348,  §14.  C.  1232, 
977,  974. 
may  take  devise  not  exceeding  one  hundred  and  twen- 
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ty-five  acres  and  $75,000  value— (1889)  S.  315,  §1; 
R8-348,  §40. 

hospitals    and    asylums — incorporated — may    receive 
legacies     and     devises— (1877-1899)      S.  168,      §4; 
R7-372,  §4;  E8-1686,  §4. 
:  libraries  and  lyceums — public  municipal  library  may 

take  devises  and  bequests — (1879)  S.  278,  §9. 

see  Municipal  Coeporation^  infra. 

may  take  devises  and  bequests  for  library,  art  gallery 
or  museum— (1886)  S.  279,  §2;  R7-435,  §12; 
R8-1944,  §27. 

free  public  libraries — may  take  specific  bequests  of 
paintings  and  other  art  objects — (1906)  S.  594. 
private   library   association — incorporated — may   take 
by  devise  not  more  than  $60,000— (1902)  S.  536. 
monument  associations — mav  take  legacy  or  devise — 
(1878)  S.  277,  §1;  R8-2094,  §1. 
municipal  corporation — may  take  bequest  for  public 
library   conditioned   on   providing   site   and   mainte- 
nance—(1905)  S.  562,  §23. 

promotion  of  learning — incorporated  associations 
may  take  devises  and  legacies — not  more  than  $4,000 
yearly  value— (1794)  S.  76,  §2;  Rl-138,  §2; 
R2-154,  §2;  R4-393,  §2;  R5-457,  §2;  R6-577,  §2; 
R8-1924,  §2. 

incorporated  association  for  establishment  of  high 
schools — may  take  devises  and  legacies — no  limit 
stated— (1882)  S.  174,  §5;  R7-418i  §11;  R8-1294, 
.  §28. 
schools  and  colleges — incorporated — trustee  may  take 
devises  and  bequests— (1893)  S.  282,  §1;  R8-1924, 
§39. 

religious  societies — incorporated — may  take  land  or 
legacies  to  the  amount  of  $2,000  per  annum — (1799) 
S.  55,  §3;  Rl-412,  §3;  R2-475,  §3;  R4-152,  §3; 
R5-721,  §3 ;  R6-957,  §3 ;  R8-2734,  §3. 
though  limited  by  charter  to  a  less  sum — (1799) 
S.  55,  §25  ;  Rl-412,  §25  ;  R2-475,  §25  ;  R4-152,  §35 : 
R5-721,  §35;  R6-957,  §38;  R8-2734,  §38. 
may  purchase  and  hold  land  for  church  building,  edu- 
cation or  maintenance  of  charitv — (1872)  S.  125. 
a  2125. 
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(holding  burial  ground)  may  take  real  and  personal 
property — in  trust — for  maintenance  of  burial  plot, 
&c— (1897)    S.  489. 

(however  incorporated)  may  purchase  and  hold  land 
— but  only  for  maintenance  of  church,  furtherance  of 
religion,  education  and  charity  and  not  more  than 
fifty  acres  for  cemetery — (1898)  S.  483. 
church  or  congregation  established  by  clerical  con- 
fraternity or  society  and  incorporated  may  take  de- 
vises and  legacies  not  exceeding  $3,000  per  annum  ex- 
clusive of  church  and  school  buildings  and  parson- 
age—(1883)  S.  254,  §2;  R8-2734,  §151. 
church  trustees  may  take  land  and  bequests  in  trust 
for  care  of  burying  ground,  plots,  monuments,  &c. — 
(1901)  S.  514. 

Baptist  Church — incorporated — may  take  devises  and 
legacies  not  exceeding  $2,000  per  annum — (1873) 
S.  291,  §2;  (1876)  S.  164,  §3;  R6-957,  §49; 
R8-2734,  §49. 

convention,  Presbytery,  classis,  &c. — incorporated — 
may  take  devises  and  bequests  for  religious,  educa- 
tional and  charitable  purposes — (1877-1888)  S.  166, 
§2;  R7-855,  §2. 

Diocesan  convention  (P.  E.) — incorporated — may 
take  by  devise  or  bequest — (1880)  S.  258,  §2; 
R8-2734,  §69. 

incorporated  representative  conferences  may  receive 
property  to  the  value  of  $2,000  per  annum — (1877) 
S.  340,'§3;  E6-957,  §70;  R8-2734,  §134. 
Presbyteries — incorjDorated — may  take  devises  and 
legacies— (1872)  S.  255,  §3;  R8-2734,  §122. 
Presbyterian  Corporation — mav  take  legacies  and  ac- 
quire land— (1905)  S.  561,  §5.' 

Protestant  Episcopal  Church— incorporated — may 
take  legacies  and  devises  not  exceeding  $2,000  per 
annum— (1877-1901)  S.  167,  §3;  E7-855,  §15; 
R8-2734,  §60. 

mav  take  legacv  not  more  than  $2,000  per  annum — 
(1901)  S.  506,' §4. 

may  acquire  land — (1901)   S.  506,  §4. 
Roman  Catholic  Church — incorporated — may  take  de- 
vises and  legacies  not  exceeding  $3,000  per  annum 
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exclusive  of  church  and  school  buildings  and  parson- 
age—(1864)  S.  297,  §3;  116-957,  §40;  R8-2734,  §40. 
Young  Men's  Christian  Association — incorporated — 
may  take  device  or  bequest — (1887)  S.  186,  §2; 
E8-2734,  §90. 
Cases  : 

power  of  corporation  to  receive  can  only  be  questioned 

by  state— 2125. 

may  take  though  incorporated  after  making  will  and 

before  testator's  death — 449. 

Cemetery  Act  of  1878  (S.  124)  held  to  be  valid— 977. 

does  not  cover  gift  to  be  applied  by  executor — 

974. 

nor  gift  to  an  executor  to  keep  up  private  grave 

and  expend  balance  under  his  direction  on  cemetery 
fences— 1232. 

CORPSE. 

Statutes : 

misdemeanor  to  remove  after  burial  without  consent 
of  husband  or  wife,  or  if  none  surviving,  of  next  of 
kin,  or  "by  order  of  a  coroner  or  other  person  having 
legal  authority"— (1863)  S.  593 ;  R4-256,  §87; 
E6-224,  §122;  ES-1046,  §122;  (1898)  S.  592,  §148. 

Cases  : 

no  private  ownership  after  burial — 1296. 
in  custody  of  the  law  after  burial — 1296. 
husband  estopped  by  conduct  from  objecting  to  re- 
moval by  father — 1296. 

widow  cannot  remove  after  burial  by  consent  in  plot 
of  a  sister — 1495. 
or  in  the  father's  plot — 1502. 

COSTS. 

Statutes : 

in  accounting:  against  executor,  &c.,  individually — on 
citation  to  account— (1871)  S.  372,  §§3,  4;  (1874) 
116-751,  §§98,  99;  R8-2353,  §§98,  99;  E9,  §§116, 
117. 

against  executor,  &c.,  individually  on  proceedings  for 
removal  for  default  in  inventory — (1871-1874) 
S.  372,  §§3,  5. 
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in  contested  probate:  in  discretion  of  court,  if  probate 
allowed— (1855-1874)  S.  294,  §12;  R5-574,  §60. 
C.  654. 

against  unsuccessful  caveator,  if  offering  other  evi- 
dence than  subscribing  witnesses — (1855-1876) 
S.  294,  §12;  R5-574,  §60;  E6-751,  §169. 
against  unsuccessful  caveator,  unless  he  had  reasona- 
ble cause  or  offered  no  other  evidence  than  subscrib- 
ing witnesses— (1876)  S.  399,  §1;  R8-2353,  §177; 
R9,  §197.     C.  1101,  1642a. 

may  be  allowed  to  unsuccessful  caveator  on  reasonable 
cause    out   of    estate    as   before    1855 — (1861-1874) 
S.  333,  §§1,  2;  R5-574,   §§86,  87;    (1876)   S.  399, 
§1;    R6-751,    §177;    R8-2353,    §177;    E9,    §197. 
C.  654,  1176,  1642,  1642a,  1974. 
against  estate  to  successful  caveator — (1874)  R6-751, 
§169;  (1876-1898)  S.  399,  §1;  R8-2353,  §177. 
to  successful  caveator,  against  proponent  or  estate— 
R9,  §197. 
m  litigated  suits  m  Orphans'   Court:     against  either 
party — as   court  may   adjudge — (1820)    S.  91,    §30; 
R2-776,   §36;  R4-205,   §32  i  R5-574,  §32;  R6-751, 
§§168,  170;  R8-2353,  §§168,  170;  R9,  §§196,  198. 
and    may    be    collected    by    execution — (1820-1874) 
S.  91,  §36;  R2-776,  §36;  E4-205,  §32;  E5-574,  §32. 
in  general  by  execution  or  attachment  or  other  pro- 
cess—(1874)    E6-751,    §170;    E8-2353,    §170;    E9, 
§198. 
in  Prerogative  Court  as  in  Chancer^' — (1900)  S.  518, 

§6. 
m  actions — generally:  follow  judgment  at  law — except 

for  defendant  against  representative  prosecuting  in 

right  of  decedent— (1795)    S.  23,   §2;   El-149,   §2; 

R2-168,   §2;  E4-449,   §2;  E6-846,   §266;  E8-2530, 

§266;    (1903)    S.  532,   §229.     0.161,    1095,   2081, 

1025. 
in  action  for  legacy:  recoverable  by  legatee  if  sufficient 

assets-(1730)    S.  8,    §1;    (1774-1874)    S.  12,    §1; 

Rl-36,  §1;  R2-49,  §1;  R4-358,  §1;  R5-461,  §1. 

discretionarv  with  court — as  against  estate  or  execu- 

tor-(1730)  S.  8,  §4;  (1774)  ^S.  12,  §4;  Rl-36,  §4; 

R2-49,   §4;  R4-358,   §4;  R5-461,   §4;  R6-580,   §5: 

R8-1937,  §5. 
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in  action  by  creditor:  not  recoverable  by  creditor  barred 
for  non-presentment  against  refunding  bond — (1849) 
S.  216,  §4;  E5-275,  §31;  K6-751,  §67;  R8-2353, 
§67;  R9,  §78. 

not  recoverable  against  executor  or  administrator  in 
default  for  six  months  in  making  distribution  as  de- 
creed— in  action  by  creditor  barred  for  non-present- 
ment to  charge  unpaid  legacy  or  distributive  share — 
(1849-1874)  S.  216,  §5;'ll5-275,  §32. 
recoverable  against  executor  or  administrator" — not 
filing  refunding  bond  before  suit — in  action  by  credi- 
tor barred  for  non-presentment  to  charge  unpaid  leg- 
acy or  distributive  share — (1874)  R6-751,  §68; 
R8-2353,  §68;  R9,  §79. 

recoverable  in  discretion  of  court  by  creditor  pre- 
viously barred  for  non-presentment  against  executor 
or  administrator  individually  on  failure  to  account  or 
distribute  and  take  refunding  bond — (1874)  116-751, 
§69;  R8-2353,  §69;  R9,  §80. 
in  action  on  refunding  bond — see  Refunding  Bond. 

Oases : 

on  accounting:  on  re-statement  and  correction  of  ac- 
count—1026. 

allowed  on  exceptions  to  account  and  allowance  of 
part  of  the  exceptions — 1672. 

allowed  to  exceptant  for  the  general  advantage  though 
defeated  on  appeal — 1368. 

on  allowance  of  exceptions — though  exceptions 

afterwards  disallowed  on  appeal — 1516. 
against  executor  individually — follow  adverse  charge 
of  interest  for  breach  of  trust — 1643. 
against  executor   individually — on  exceptions  to  im- 
proper discharge  items — 1847. 
on  contested  p'ohate:  to  executor  propounding  will  in 
good  faith — irrespective  of  result — 654. 
to  bona  fide  proponent  of  will  thrown  out  for  fraud — 
671. 

important  services  of  detective  on  behalf  of  propon- 
ent allowed— 1873. 

to  unsuccessful  contestant — discretionary  only  on  rea- 
sonable cause — 654. 
on  reasonable  cause  for  contest — 1894. 
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contestant   because  of  morphine  habit  of  testator — 

reasonable  canse — 1585. 
^  allowed — where  doubts  as  to  capacity  and  undne  in- 

flnence  strong  and  reasonable — 1915a. 

allowed  (on  probate  and  appeal)  out  of  estate,  if  on 

reasonable  gronnds — 30-1. 

both  sides  charged  to  estate  if  contest  reasonable — 338. 

against  caveator — on  probate  clearly  sustained — 539. 

if  contest  unreasonable — 1544. 

charged  against  caveator  by  direction  of  will — 1642a. 

denied  to  nnsuccessfnl  contestant  making  contest  un- 
reasonably protracted — 2146,  2146a. 

where  without  reasonable  ground — 1974,  1176. 

denied  to  unsuccessful   and  disinterested   caveator — 

1486. 

denied  to  unsuccessful  caveator  where  without  rea- 
sonable ground  to  dispute  the  validity  of  the  will — 

1101. 

or  where  dispute  is  under  unreasonable  misap- 
prehension of  law — 1101. 

refused   (facts) — 1541. 

expert   disallowed — employed   by   contestant  without 

direction  of  court — 1423. 

on  probate — review  of  statutes  by  Green,  O. — 654. 

allowance  on  probate  and  appeal — first  chargeable  to 

residuary  estate — 664. 

allowance  to  caveator  (in  violation  of  condition  of  his 

devise)  may  be  set  off  against  the  devise — 1642a. 
M  other  actions:  against  estate — in  action  to  establish 

lost  will— 680. 

on  proper  bill  for  direction — 1561. 

to  both  parties — on  reasonable  application  for  direc- 
tion of  court — 1589. 

to  tmstee — on  bill  for  directions — out  of  trust  fund— 

746. 

to  executor — in  action  to  prevent  suppression  of  the 

will  and  to  procure  its  production — 1677. 

allowed — against    estate — on    construction    of    will — 

1251,  2251. 

allowed  to  unsuccessful  representative  of  life  tenant 

seeking  necessary  construction  of  Avill — 2051. 
.    where  action  brought  in  good  faith  by  executor  on 

instrument  procured  by  decedent  in  fraud — 1141. 

26 
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allowed — against  administrator  suing  for  trover  in  his 
own  time — 161. 

if  unnecessary  to  sue  in  representative  capacity 

—161. 

against  executor  individually — on  bill  to  restrain  sale 
of  personal  property  after  order  requiring  security 
and  pending  appeal  by  him — 1376. 
to  restrain  injury  in  conducting  decedent's  busi- 
ness— 1025. 

for  unreasonable  delay  in  settlement  of  account 

making  proceedings  necessary — 713. 

if  executor  in  fault  in  not  paying  legacy  sued 

for  and  in  pleading  want  of  assets — 160. 
chargeable  to  mingled  fund  (trust  and  individual)  on 
bill  for  construction  and  accounting — 1547a. 
denied — in  unnecessary  bill  for  construction  of  will — 
1448. 

not  against  legatee  after  distribution  on  bill  by  execu- 
tor for  construction,  resulting  favorably  to  the  legatee 
—636. 

denied  to  executor  on  bill  by  executors  to  test  legality 
of  bequest  to  the  state — 1785. 

denied  to  executor — action  improperly  brought  by 
executor  on  behalf  of  devisee  for  life  seeking  sale  of 
land  for  maintenance — 1852. 

not  allowed  against  solicitor  for  joining  co-admini.-- 
trator  as  complainant  without  consent — 314. 
denied  to  executors  on  adverse  decree  for  accounting 
in  suit  by  residuary  legatee  made  necessary  by  execu- 
tor's negligence  and  refusal — 622. 
not  to  unsuccessful  claimant  to  share  in  fund — under 
bill  for  direction — 746. 

not  allowed  against  heirs  in  action  to  enforce  an  un- 
known resulting  trust  in  decedent  for  complainant — 
1718. 

not   recoverable    against   personal    representative    in 
statutory  action  for  wrongful  death — 2081, 
not  against  administrator  suina'  a?  such — 1005. 
not  against   executors— on  bill   by   executors   to   test 
legality  of  bequest  to  the  state— 1785. 
allowed  against  trustee  individually — application  for 
removal  denied  hut  commissions  disallowed  and  pay- 
ment of  interest  in  default  required— 744. 
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allowed  against  administrator— if  he  does  not  need  to 

name  himself  in  liis  representative  capacity — 161. 

against   administrator — sning   for   trover   in   time  of 

administrator — 161. 

against  executor — where  action  brought  by  him  in  bad 

faith— 1141. 

against  executor — where  plainly   not  entitled  to   re- 
lief sought— 1699. 

against  executors- on  denial  of  relief  for  their  own 

laches,   though   sought   incidentally  on  bill  for  con- 

sti-uction  of  will — 1740. 

against  executor— unreasonable  defence  to  action  for 

legacy,  executor  being  himself  interested — 2153. 

bail  on  hal>eas  corpus  for  removal  to  Supreme  Court 

— not  required  from  administrator — 68. 
on  appeal:  against  estate  on  success  of  adverse  appeal — 

2151. 

allowed  on  appeal  for  reasonable  cause  though  decree 

affirmed — 345. 

allowed  against  respondent  to  appeal  from  Orphans' 

Court — on  protracted  and  irrelevant  testimonv  taken 

by  him— 2207. 

denied  to  unreasonable  appellant — 1359. 

denied  to  unsuccesssful  appellant  from  probate  having 

no  reasonable  ground  for  appeal — 1616. 

on  formal  reversal  for  allowance  of  interest  without 

advantage  to  appellant — 1587. 

denied  to  executors — on  unnecessary  appeal  from  de- 
cree for  construction  of  will — 1740. 

denied — against  appellant  for  construction  of  recent 

statute— 693. 

not  recoverable  by  successful  plaintiff  on  certiorari 

to  review  Orphans'  Court — 196. 
on  contested'  right  to  admimster:  not  allowed  against 

estate— 950. 

And  see  Counsel  Fees — Exceptions  to  Account 

— Fees. 

COUNSEL,  FEES: 

reasonable  allowance — 1106. 

allowed    to   stranger   appointed    administrator — after 

contest  bv  next  of  kin— 2183. 
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allowed  as  discharge  items  in  accoimt  when  proper  in 
judgment  of  court — 1846. 

not  allowed  for  doing  the  executor's  work — 1695. 
on  exception  to  account^ — allowed  on  allowance  of  part 
of  the  exceptions — 1672. 

allowed  to  exceptant — though  defeated  so  far  as  the 
exceptions  were  contested — 1183. 
allowed  to  exceptant  for  the  general  advantage  though 
defeated  on  appeal — 1368. 

allowed  against  principal  fund— on  exceptions  to  ac- 
count—1707. 

allowed  out  of  estate — to  successful  parties  in  con- 
struction of  will — 2251. 

on  caveat — both  sides  charged  to  estate  if  contest  rea- 
sonable—338. 

to  caveator — on  reasonable  cause  for  contest — 1894. 
not  allowed  to  unsuccessful  caveator — who  had  treated 
testator   as   capable  in  their  personal   business   rela- 
tions—2194. 

allowed  on  probate  and  appeal  out  of  estate,  if  on 
reasonable  grounds — 304. 

allowed  to  executor  as  a  payment  against  principal 
fund — on  recovery  of  judgment  by  him  in  trover 
against  A.  who  Avas  particularly  interested  in  the  in- 
come— 1707. 

CREDITOR: 

see  Action — Claims — Presentment  of  Claims. 

CROPS: 

belong  to  widow  in  possession  before  assignment  of 

dower — 1746. 

growing  on  land  devised — belong  to  devisee — 253. 

CROSS  REFERENCE: 

see  Construction. 

CUMULATIVE  LEGACY: 

what  is:  same  amount  repeated,   at  first  without,  then 
with,  designated  time  of  payment. — 192,  192a. 
two  legacies  for  same  amount  in  diiferent  clauses  of 
same  will — 1055. 
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iL'liat  is  not:  specific    personal    property    followed    by 
other  bequest  of  the  general  personal  property  (one- 
third  to  the  first  legatee)— 1128. 
legacy  for  same  amount  in  codicil — 1055. 

CURTESY. 

Text.   20,   85. 

Statutes i 

preserved  in  devise  by  married  woman,  under  Act  of 

1864— (1864)    S.  349;    E6-636,    §9;    E8-2012,    §9. 

C.  903,  903a,  1018. 

preserved— in      descent— (1817-1838)       S.  52,      §7; 

R2-608,  §7;    (1838-1894)   S.  131,  §3;  E4-337,  §6; 

R5-212,  §6;  R6-296,  §6;   (1894)   S.  460;  R8-1193, 

§14. 

protected — in   descent  from   illegitimate  wife  to  her 

mother— (1877)     S.  400 ;     E8-1193,     §13;     (1905) 

S.  558,  §1. 

.     or  her  mother's  heirs— (1905)  S.  558,  §1. 

preserved — in  estate  tail  converted  bv  statute — (1820) 
S.  88,  §2;  R2-774,  §2;  R4-337,  §il ;  R5-212,  §11; 
"R6-296,  §11;  R8-1193,  §11. 

protected  against  judgment  or  decree  against  wife — 
(1874)  R6-636,  §14;"R8-2012,  §14. 
convevance  by  tenant  bv  curtesv  no  bar  to  heir — 
(1798)  S.  66,  §10;  Rl-287,  §10;  R2-346,  §10; 
R4-631,  §10;  R5-125,  §10;  R6-1407,  §10;  R8-844, 
§10. 

tenant  liable  for  waste— (1795)  S.  26,  §3;  Rl-179, 
§3;  R2-708,  §3;  R4-122,  §3;  R5-907,  §3;  R6-1235, 
§3;  R8-3748,  §3. 

cut  off  by  devise  of  wife — if  living  separately  under 
decree  on  her  application — in  anv  real  property  com- 
ing bv  gift  from  her  husband— (1875-1876)  S.  328, 
§1 ;  R6-636,  §16. 

by  devise  of  wife  living  separately  under  final  decree 
on  her  application  except  in  real  propertv  received  by 
gift  from  husband— (1876-1896)  S.  329,"  §1 ;  R6-636, 
§18;  R8-2012,  §19. 

married  woman — living  separately  seven  years — may 
devise,  &c.,  as  sole — by  leave  of  chancellor,  except 
propertv  coming  by  gift  from  husband — (1896) 
S.  499.' 
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married  woman  living  separately  may  convey  or  de- 
vise as  a  feme  sole — except  property  derived  from 
husband— (1880)  S.  170,  §1;  E7-447,  §3;  K8-2012, 
§32. 

Act  of  1880,   S.  170,  extended  to  wife  living 

separately  and  having  had  no  issue — (1888)  S.  587; 
R8-2012,  §33. 

may  convey  as  if  sole  in  execution  of  contract 

in  which  husband  joined— (1892)  S.  591;  R8-2012, 
§24. 

may  convey  as  if  sole — if  living  separately  and 

,  husband  neglect  to  provide — by  direction  of  chancel- 
lor—(1878)  S.  586;  R7-447,  §1;  (1889)  S.  585 ; 
R8-2012,  §22. 

sale  of  land  by  Orphans'  Court — free  from  curtesy 
and  gross  sum  paid  or  reasonable  sum  invested — 
(1870-1874)  S.  347,  §§1-3;  (1874-1876)  R.6-1039, 
§§18,  19;  R8-2978,  §§18,  19;  (1876)  S.  324,  §§1-4; 
R6-1039,  §§33-36;  R8-2978,  §§29-32. 
wife  of  lunatic — may  convey  free  from  curtesy — by 
direction  of  chancelloi— (1890)  )S.  588 ;  R8-2012, 
§35. 

may  mortgage  in  like  mannei- — (1903)  S.  589. 

or  exchange— (1891)  S.  590. 

partition  in  any  court — sale  of  land  clear  and  gTOSs 
sum  paid  by  consent  or  reasonable  sum  ascertained  bv 
court  and  invested— (1855-1874)  S.  232,  §§1-3 ; 
R5-600,  §§29-31. 

sale  of  land  free — by  order  of  Orphans'  Court  in  par- 
tition—(1876)  S.  324,  §§1-4;  R6-1039,  §§33-36; 
R8-2978,  §§29-32. 

in    partition    in    anv    court — (1855)     S.  232  ; 

R5-600,  §§29-31;  R6-1039,  §§18,  19;  R8-2978, 
§§18,  19. 

in  partition  in  Chancery— (1898)  S.  273,  §52. 

in  partition  against  unknown  owners — (1863) 

S.  308,  §2  ;  R6-795,  §32 ;  R.8-2420,  §32. 

gross  sum — sale  of  infant's  lands  free  from  curtesy 

by     consent— (1861)     S.  260,     §1;     R5-357,     §14; 

R6-481,  §6;  R8-1711,  §6. 

gross  sum — in  lands  of  idiot  or  lunatic  wife — (1889) 

S.  284,  §1;  R8-1696,  §32. 
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sale  free  and  gross  sum — in  Chancery  sale  of  lands  of 
one  presumed  to  be  dead— (1889)  S.  303,  §§1.  2; 
R8-1185,  §§5,  6. 

sale  of  land  free — for  taxes  and  assessments — (1874) 
.  R6-1039,  §§24,  25 ;  E8-2978,  §§24,  25. 

for    taxes,    &c.,    under    Martin    Act — (1892) 

S.  584,  §1;  E8-3275,  §465. 
Cases  : 

in  what:  in  lands  descended  to  wife  subject  to  a  discre- 
tionary power  of  sale  to  executors — 762. 
in  equitable  estate  for  separate  use  for  wife  and  to 
convey  at  her  death  to  lier  appointees  or  in  default 
of  appointment  (as  here)  to  her  heirs — 2106,  2106a. 
property  devised  in  trust  to  pay  income  to  married 
woman  for  life  and  no  devise  over — 1684. 

not  in:  lands  of  wife  held  adversely  until  her  death — 
214. 

not  in  land  conveyed  to  wife  for  life  with  remainder 
to  children  by  him — 2074a. 

not — husband  of  cestui  que  trust  who  dies  before  ter- 
mination of  the  trust  which  provided  for  substitution 
of  her  children  on  such  death — 1538. 

Act  of  1852:  no  eifect  on  estate  of  husband — marriage 
and  conveyance  before  the  statute — 2076. 
not  affected  after  death  of  wife  by  Married  Woman's 
Act  of  1852  (alitor  curtesy  initiate,  ob.)— 1524. 
not  defeated — by  wife's  will  under  Act  of  1852  with 
his  consent  in  writing — 903a. 

sale  free:  not  where  tenant  in  curtesy  not  party  and  no 
provision  in  decree — 831. 

waiver:  not  by  receiving  rents  of  lands  devised  to  him 
by  wife  for  life — or  accepting  letters  c.  t.  a. — 1018. 

cannot  he  excluded:  in  devise  of- fee  to  the  wife — 402. 
not  postponed  to  legacy  charged  by  wife  on  the  in- 
come of  the  land — 1018. 

waste :  cutting  of  timber  regulated  by  Court  of  Equity 
for  protection  of  infant  reversioner — 452. 
heirs  protected  by  injunction  against  waste  continued 
after  death  of  infant  wife  in  removal   and  sale  of 
timber  cut  by  him  in  her  lifetime — 1524. 
account  for  waste — required  by  Court  of  Equity  only 
as  incidental  to  injunction — 1611. 
And  see  Life  Estate. 
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Statutes : 

application  of  bequests  to  schools  which  have  been 
sui>erseded— (1890)  S.  252,  §1;  K8-2734,  §168. 

Cases  : 

not  recog-nized'  in  New  Jersey — 2260. 

death,  action  for. 

Text.  119. 

Statutes : 

right  of  action  for  damages  by  negligence  causing 
death— (1848)  S.  228,  §1;  R5-211,  §1;  R6-293,  §1; 
R8-1185,  §10. 

as  to  right  of  action— C.  478,  481,  496,  510, 

1162. 

as   to  negligence  and  contributory  negligence, 

see  cases  infra. 

as  to  pleading" — C.  1063. 

by  personal  representatives— (1848)  S.  228,  §2; 
R5-211,  §2;  R6-293,  §2;  R8-1185,  §11.  C.  478, 
510. 

for  widow  and  next  of  kin — to  be  distributed  as  intes- 
tate property- (1848)  S.  228,  §2;  R5-211,  §2; 
R6-293,  §2;*^  R8-1185,  §11.  C.  481,  703,  1491, 
2077,  2082. 

widow  to  take  all,  if  no  children— (1897)  S.  490. 
damages — pecuniary  injury  to  wife  and  next  of  kin 
—  (1848)     S.  228,  "^§2;    R5-211,    §2;    R6-293,    §2; 
R8-1185,  §11.     See  cases  infra. 

particulars  of  claim — to  l>e  given  by  plaintiff's  attor- 
ney on  request-(1848)  8^228,  §3;  R5-211,  §3; 
R6-293,  §3;  R8-1185,  §12. 

when  brought — within  twelve  months  after  death-^ 
(1848)  8^228,  §2;  R5-211,  §2;  R6-293,  §2; 
R8-1185,  §11;  (1897)  S.  490.  C.  1366,  1366a. 
negligence  of  town  or  township,. under  Bridge  Act — 
'  (1860)  S.  127,  §1;  R6-84,  §9;  R8-304,  §9. 
C.  2042. 


Oases 


cause  of  action.:  history  of  the  statute  reviewed  by  Dc- 
pue,  J.— 481. 

remedy — exclusively  under  statute — 478,  1162. 
cause  of  action — not  what  decedent  would  have  had  at 
common  law  if  he  had  survived— 481. 
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father  cannot  sue  for  loss  of  services  of  son— 478. 
nor  amend   by  substituting  personal   representatives 
under  statute— 478. 

husband  cannot  sue  for  loss  of  wife  except  under  stat- 
ute—510. 

not  as  husband  for  loss  of  wife  under  statute— 510. 
administratrix  cannot  sue  in  Xew^  Jersey  under  for- 
eign statute  which  gives  action  to  widow— 1108,  464. 
foreign  letters  no  bar  to  administration  in  New  Jer- 
sey for  purpose  of  suit — 1491. 

and  widow  cannot  be  substituted  by  amendment— 464. 
form  of  action— not  within  rule  16  of  Supreme  Court 
as  to  style  of  action— 496. 

action  by  father  for  loss  of  services  not  changeable  by 
amendment  to  statutory-  action — 478. 

iL^hem  heffim:  when  process  put  in  hands  of  sheriff- 
1366a,  1366. 

beneficiaries:  vests  in  next  of  kin  and  survives  on  hi^ 
death— 481. 

•for  use  of  next  of  kin— if  no  widow— 2077. 
all  statutory  next  of  kin  who  have  reasouable  expecta- 
tion of  pecuniary  benefit  froui  life  of  decedent— 2082. 
next   of  kin   of   adopted   child— blood   relatives,   not 
adopting  parents — 703. 

damages  belong  to  widow  and  next  of  kin,  not  to  per- 
sonal estate  of  deceased — 1491. 

does  not  lie  for  husband  and  son  surviving  because 
husband  not  next  of  kin  and  son  not  entitled  in  in- 
testacy— 1079. 
no  abatement  on  death  of  statutory  beneficiary — 481. 

necfligeiice:  master's  dutv  as  to  appliances— 2044,  384, 
2270. 

master's  ne2:ligence  for  defective  machinei^— 2024, 
2028,  2229. 

assumption  of  ordinarv  risk  bv  servant— 384,  1518, 
512,  2015,  2009. 
negligence  at  street  crossing- — 2036. 

as  to  statutory  signals — 2029. 

fencing  around  machinery — 2098. 
violation  of  ordinance  as  to  flagman — 2031. 

by  mail  agent  throwing  mail  bag — 2038. 

of  other  doctor  sent  by  defendant,  not  his  agent 
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against  freeholders  for  negligence  imder  Bridge  Act 
— (S.  127)  2042. 

particular  facts  constituting  negligence — 511,  2227. 
damages:  limited  to  jDCciiniarv  loss — excessive — 468,  469, 
1390,  2093. 

pecuniary  injnry  to  widow  and  next  of  kin  from  the 
death— 383. 

a  "capital  fund"  representing  the  present  value  of  the 
estimated  future  pecuniary  loss — 704. 
confined  to  natural  and  proximate  consequences  from 
the  tort  of  the  defendant— 2085. 

the  pecuniaiw  benefit  to  have  been  expected  from  life 
—2082. 

services  of  son  fifteen  years  old — 469. 
boy  twelve  years  old — 492. 
daughter  five  years  old — 1149. 
value  of  life  of  child  to  father — 482. 
probability  of  life— life  tables— 2018. 
prospective  value  of  services  of  decedent  to  father  who 
had  not  been  heard  from  in  five  years — 489,    * 
father  of  deceased  boy  of  thirteen   had   abandoned 
family  and  was  living  in  bigamy  and  decedent  was 
living  Avith  mother  and   earning  fiftv  cents  a  dav — 
2152. 

loss  of  advice  and  counsel  of  decedent  to  next  of  kin 
— must  relate  to  pecimiary  matters — 468. 
possible  service  to  next  of  kin  after  death  of  deced- 
ent's husband  too  remote — 468. 

loss  of  surplus  income  of  decedent — invested  funds 
received  by  next  of  kin  to  be  deducted — 383. 
not  in<?lude  injury  from  dissolution  of  partnership  by 
the  death— 383. 

not  include  funeral  expenses — 461a. 
not  include  burial  expenses    (action  not  under  stat- 
ute)—1078. 

limited  to  life  of  beneficiary  dying  pending  the  ac- 
tion—481. 

prospective  value  of  decedent  to  fathei' — question  for 
jury- 1002. 

standard   for  calculation — evidence  cannot  be   disre- 
garded— 1124. 

new  trial  for  excessive  damages — 2159. 
excessive  (on  facts)— 1390,  1387,  2156. 
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effect  of  repeated  verdicts — 482. 

set  aside  if  excessive  irrespective  of  repeated  verdicts 
—471. 
costs:  not  recoverable  against  plaintiff— 2081. 
defence:  contribiitorv  negligence— 258,  461a,  501,  509^ 
2000,   2002,   2006,   2008^   2021,    2025,   2032,    2034, 
2039,  2092,  2224,  2225. 

petition  against  receiver  of  railroad— 1392. 

bicyclist— 513,  1002. 

ordinary  care  in  street — 2012.  ■ 

crossing  track  without  looking — 1316. 

knoM'ing  approach  of  train— 2014. 

rattling  of  Avagon — 497. 

of  minoi" — 506. 

of  yonng  child— 2036. 

not  impnted  to  yonng  child— 2019. 

of  decedent's  master   (other  railroad)— no  defence 

—2082. 

of  next  of  kin— no  defence— 461,  461a. 
injnry  cansed  by  trespass  of  decedent— 2005. 
injnry  received  in  volunteer  work  for  tliird  party,  who- 
was  operating  machine  for  defendant  under  contract — 
1158. 

waiver  of  right  bv  special  contract— free  railroad  pass 
—2080,  2080a. 

recovery  for  death  of  simple  licensee— 2098. 
"accustomeil  use"  of  private  crossing  by  permission 
of  defendant— at  risk  of  decedent— 2004. 
estoppel  of  decedent  bv  his  knowledge  and  condnct— 
1518. 

negligence  of  fellow  servant— 384,  1013,  1789,  2001, 
2044. 

payment  to  beneficiai-A'  named  by  decedent  under  re- 
lief and  insurance  fund  between  corporation  and  em- 
ployes— no  discharge — 486. 

release  by  administrator— not  bindina;  on  next  of  kin 
—1491. 

release  by  foreign  administratoi- — no  defence,  where 
doraicil  and  cause  of  action  in  'New  Jersey— 1491. 

and  release  procured  by  fraud — 1491. 

agreement  of  widow  not  to   sue  not  against  public 
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policy,  unless  she  afterward  became  administratrix — 
483. 

release  to  other  party  to  tort — 1491. 
pleading  and  evidence:  sufficient  averment  as  to  benefit 
of  next  of  kin — 1444. 

"want  of  proper  signals"  sufficient  averment  of  negli- 
gence— fellow  servant  not  sho^^^l — 1254. 
averments  of  damage  to  next  of  kin  sufficient  without 
specifying  next  of  kin — 1444. 

averment  making  necessary  inference  of  existing  next 
of  kin — sufficient — 1063. 

XaiT.  (not  under  statute)  showing  no  damage  except 
burial  expenses  and  prospective  services  after  death 
of  son — insufficient — 1078. 

averment  stating  surviving  widow  and  next  of  kin 
sufficient  without  naming  them — 347. 
averment  of  legal  presence  on  defendant's  premises — 
2098. 

negligence  must  be  shown — 2035. 
proof  of  negligence — sufficiency  of  facts — 2005a. 
preponderating    evidence    for    plaintiff    necessary — 
2097. 

subsequent  comments  of  servant  inadmissible  in  ac- 
tion against  master  for  his  negligence — 2228. 
negligence — question  for  jury — 492. 

assumption   of   risk   by   servant — question    for 

jury— 2242. 

contributory  negligence — question  for  the  jury — 2040, 
492,  2224,2225    2242. 

contributory  negligence — burden  on  defendant  alleg- 
ing (use  of  street) — 2035. 

contributory    negligence — admissions     of     decedent — 
2018. 
verdict  against  evidence  as  to  negligence — 2156. 

DEATH,  PRESriMPTION  OF. 

Text.  46,  107. 
Statutes : 

after  seven  vears'  absence— (1797)    S.  30  ;  Kl-241 ; 

E,2-288;  R4-781;  R5-211,  §5;  E6-293,  §4;   (1895) 

S.  306,  §1 ;  R8-1185,  §9.     C.  23,  250,  379,  429,  505, 

660,  1248. 
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presumed  after  seven  years  as  to  resident — (1898) 
119,  §30. 

as  to  non-resident— (1898)  R9,  §31. 

petition  by  heirs  and  devisees  in  Cliancery  and  title 
of  supposed  decedent  barred  on  bond  given  to  state  of 
New  Jersey— (1848)  S.  229,  §1;  R5-211,  §5; 
R6-293,  §5;  R8-1185,  §2. 

petition  in  Cliancery  by  presumptive  heirs  on  pre- 
sumption of  death  of  ancestor  and  of  his  next  heirs^ 
sale  of  land  ordered  and  title  of  the  supposed  decedent 
and  next  heirs  barred  on  bond  given  to  the  state  of 
New  Jersey— (1889)  S.  303,  §§1,  2;  R8-1185, 
§§5,  6. 

petition  in  Chancery  by  heirs  or  devisees  or  purchaser 
remote  or  immediate  from  them  and  title  of  supposed 
decedent  barred  on  bond  given  to  the  state  of  New 
Jersey— (1891)  S.  337,  §1;  R8-1185,  §8. 
time  of  presumed  death  fixed  by  court  in  partition 
suit— (1865)  S.  345,  §1;  R6-795,  §34;  R8-2420, 
§34;  (1898)  S.  273,  §28. 

distribution  by  personal  representatives  of  remainder 
limited  on  death  after  death  presumed  from  absence 
for  seven  years  and  on  refunding  bond — (1873) 
S.  304,  §lfR6-293,  §6. 

distribution  by  executor,  administrator  or  testamen- 
tary trustee  of  remainder  limited  on  death  after  death 
presumed  from  absence  for  seven  years  and  on  re- 
fundins:  lx>nd— (1883)  S.  305,  §1;  R7-216,  §1; 
R8-1185,  §4. 

distribution  by  personal  representative  to  those  who 
would  be  next  of  kin  protected— (1895)  S.  306,  §1; 
R8-1185,  §9.     C.2185. 

administration  on  estate  bv  ordinary.  Orphans'  Court 
or  surrojrate- (1885-1898)  8.446*,  §§1-3;  R7-775, 
§§3-5;  R8-2353,  §§210-212. 

bv  ordinarv   or  surrogate — (1898)    R9,   §§30, 

31. 

from  seven  years'  absence,  action  for  dower — 23. 
after  seven  years  and  at  end  of  the  seven  years — 1248. 
statutorv^  presumption  fixed  the  time  of  death  at  the 
end  of  seven  years — 660. 


Cases 
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when — at  end  of  seven  years  after  disappearance — on 
bill  for  specific  performance — 505. 
specific  performance  refnsed — to  vendor  deriving  title 
imder  deed  of  wife  of  husband  presnmablv  dead — 
2185. 

not  begim  until  all  reasonable  doubt  removed — 943. 
rebutted  only  by  proof  that  he  was  alive  within  the 
seven  years — 429. 

not  before  seven  years  without  proof — in  bill  for  en- 
forcement of  dower — 717. 

burden  of  proof — on  claimant  after  lapse  of  the  stat- 
utory time — 379. 

question  of  title  between  purchasers  from  the  heirs 
and  subsequent  purchasers  from  the  presumed  deced- 
ent— to  be  tried  in  court  of  law — 1901. 
evidence — proof    required    only    as    at    common    law 
under  Act  of  1797—250. 

DEATH,  WHEN. 

Text.   54,  64. 
Statutes : 

wherii  meant:  will  speaks  from  testator's  death,  unless 
contrary  intention  appear — (1850-1851)  S.  213,  §2. 
And  see  After-Acquiked  Laxd. 
-Cases: 

before  will  made:  children  "dying  before  A." — 1624. 

before  testators  death:  gift  over  if  first  named  legatee 
'%e  not  living"— 632.  " 

substitution  of  survivors  on  death  of  children  without 
issue— 293. 

gift  to  children  and  over  to  survivors  if  they  die  with- 
out issue  and  to  their  issue  if  thev  die  leaving  issue — 
1755. 

substituted  gift  of  cross-remainders  after  life  estate 
to  "heirs  or  legal  representatives" — 1207. 
includes  death  before  testator's  death— in  gift  to  A. 
and  B.  in  equal  parts  for  their  lives  and  all  to  sur- 
vivor on  the  "death  of  either  of  them  without  issue 
suiwiving" — 764. 

in  residuary  share  to  children  and  if  any  "shall 

have  died"  to  their  next  of  kin — 2244. 

after  testator  s  death :  sul)stitution  "if  in  the  course  of 
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human  events  any  of  my  children  should  die  previous 

to  the  division"— 663. 

limitation  over  to  B.  on  death  of  A.  without  issue — 

836. 

ai  cuny  time:  on  death  "without  issue  under  the  age  of 
twenty-one  years" — 1213. 

during  cwitempJated  journey:  "in  case  anything  hap^ 
jjening  us" — 367. 

before  husband:  where  contingent  remainder  to  surviv- 
ing daughters  on  her  "death  without  leaving  children" 
follows  provision  giving  a  daughter's  share  to  her 
children  if  she  die  before  her  husband — 9.52. 

before  life  tenant:  in  remainders  to  several  and  cross- 
remainders  on  death  of  either  to  the  surviv^ors — 1555, 
■  T57. 

remainder  to  surviving  heirs  on  death  of  life 

tenant  without  issue — 2172. 

before  distribution:  to  A.  and  "in  case  of  his  death"  over 
—931. 

legacy  payable  to  A.  in  one  year  and  on  her  death 
without  issue  to  "revert  to  my  estate" — possession  in 
first  taker  not  implied  by  "revert" — 1069. 
to  be  delivered  on  legatee's  arrival  at  age  of  twenty- 
three  and  if  she  dies  without  issue,  over — 399. 
legacy  absolute  after  distribution — 1804,  1805. 
remainder  to  children  after  wife's  death  and  if  any 
die  without  issue,  his  share  to  the  survivors — 578. 
distribution  to  sons  at  twenty-one  and  general  pro- 
vision for  cross-remainders  on  death  of  any  child  with- 
out issue — 997. 

residuary  shares  after  life  estate,  followed  by  pro- 
vision that  if  legatees  (children)  "shall  die  leaving 
heirs"  the  heirs  shall  take,  and  "if  not"  it  shall  go  to 
survivors — 1801,  1801a. 

before  distribution  refers  to  time  fixed  for  distribu- 
tion, not  to  actual  distribution — 1920. 
before  time  for  distribution — substitution  of  second 
donee,  if  first  should  die — 826. 

"before  such  sale"  referred  not  to  time  of  actual  sale 
but  to  time  prescribed  for  the  sale — 1263. 

under  age:  in  gift  over  if  child  should  not  attain  twenty- 
one  "or  should  die  without  leaving  lawful  issue"— 
1980. 
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income  to  children  until  youngest  arrives  at  twenty- 
one  "^and  as  long  as  one  shall  live" — and  over  if  all 
die  without  issue — 962. 

devise  to  widow  nntil  son  arrives  at  twenty-one  and 
then  to  son  and  over,  if  he  die  without  issue — i.  e., 
under  twenty-one — 530,  530a. 
on  death  of  several  annuitants:  remainder  takes  effect  as 
to  income  as  well  as  principal  only  on  death  of  last 
survivor — 1246. 

o-ift  to  two  with  survivorship,  and  remainder  over,  "if 
both  die  before  attaining  twenty-one  years" — 1001. 
And  see  Double  Contingency. 

DEATH  WITHOUT  ISSUE. 

see  Failure  of  Issue. 

DEBT  OF  EXECUTOR. 

Cases  : 

chargeable — though  omitted  in  inventorv  and  account 
—282. 

must  be  accounted  for  as  inventoried — 810. 
note  of  executor,  inventoried  but  not  accoimted  for, 
must  be  clearly  explained — 1507a, 
surety  on  bond — relief  in  equity,  not  probate  court, 
from  debt  of  insolvent  administrator  charged  in  ac- 
count as  good — 652. 

note  of  executor  lost  by  testator  and  no  presumption 
of  its  voluntary  destruction — charged  against  him — 
715. 

chargeable  on  bill  in  equity  by  legatee  for  accounting 
and  construction  to  charge  legacy — 2026. 
action  by  legatee  to  collect  and  apply  as  directed  by 
will  to  payment  of  the  legacy — 798. 
debt  barred  by  statute  of  limitations — admissions  a 
question  for  the  jury — 282. 

release — must  be  proved  in  support  of  averment  in 
answer  to  bill  to  surcharge  the  executor — 606. 

not  by  appointment  as  executor — see  Release. 

set-off — against  claim  of  executoi' — 810. 

DEBTS: 

see  Claims  Against  Decedent — Collection — De- 
vastavit— Partnership  Debts — Preferred  Debts 
— Presentment  of  Claims. 
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Text.  37,  72. 
Cases  : 

admissible:  declarations  remote  and  recent  as  evidence 

of  mental  capacity — 67. 

before  or  after  will — as  evidence  of  capacity — 256. 

as  evidence  of  capacity — or  to  show  the  will  spurious 

—1845.^ 

as  to  capacity,  not  as  to  nndue  influence — 866. 

as  to  degree  of  effect  of  undue  influence — 1864,  1864a. 

declarations  remote  and  recent  as  evidence  of  contents 

of  an  earlier  will  to  support  intention  expressed  in  the 

will  which  failed — 67. 

to  show  contents  of  lost  will — 1051. 

admissible  to  explain  erasure  (when  and  why  made) 

—1211. 

to  explain  latent  ambiguity — 120. 

as  to  intention  of  advancement — 640. 

to  prove  advancements  against  legacy — 1977. 

to  prove  testator's  intention  as  to  advancement  in  gift 

of  money  (itself  proved  aliunde) — 1977a. 

to   support  presumption   of  advancement  in  gift   to 

legatee — 565. 

to  prove  his  agreement  for  tenant's  possession  rent 

free  in  defence  of  action  by  executor  for  rent  on  a 

parol  demise — 1439. 
inadmissihie :  as  evidence  of  fraud — 1910. 

as  evidence  of  fraud — review  of  cases  by  Green,  C.  J., 

and  VanDyke,  J.— 266. 

before  or  after  will — as  evidence  of  fraud  or  forgery 

—256. 

to  prove  forgery  of  will — 966. 

as  evidence  of  undue  influence — 1845.  *  * '\ 

to  show  undue  influence — 1710. 

as  to  facts  of  undue  influence,  rule  stated  by  Dixon,  J, 

—1864a. 

as   to   the   alleged   facts    showing  undue   influence — 

1864,  1864a. 

to  prove  fact  of  advancements  against  legacy — 1977a. 

to  explain  location  of  fence  and  woods  in  description 

of  land  devised— 2139. 

to  explain  intention  of  will — 43. 

to  show  intention  to  charge  legacies — 621. 
27  ^ 
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to  raise  intention  to  charge  legacies  on  real  property 

—635. 

to  create  a  charitable  trust  without  averments  in  bill 

for  construction — 2268. 

DECREE. 

Text.   104. 

Statutes :  * 

of  Orphans'  Court:  for  payment  of  money — to  be  re- 
corded and  have  force  of  Circuit  judgments — (1855) 
S.  294,  15;  E5-574,  §63;  E6-T51,  §161;  R8-2353, 
§161;  K9,  §185. 

of  Orphans'  Court  on  settlement  of  account — see  Ac- 
counting. 

Cases  : 

of  Orphans'  Court:  prima  facie  legal — 101. 

on  accounting — not  reversed  because  distribution  not 
made  as  directed — 101. 

for  re-statement  of  executors'  account  is  a  final  de- 
cree and  subject  (in  1831)  to  certiorari  to  Supreme 
Court— 2046. 
And  see  Accounting. 

distribution — recognition   of   payment   to   life   tenant 
not  an  adjudication  to  her  as  absolute  gift — 857. 
And  see  Distribution. 

decree  for  construction — conclusive  against  creditors 
of  party,  although  not  themselves  parties — 1007. 
And  see  Construction  of  Will. 
decree  for  sale  of  land — regularity  presumed  in  col- 
lateral proceeding — 488. 

DEFICIENCY  ON  MORTGAGE: 

presented  as  claim — 1505. 

enforcement  as   debt   of   decedent — statutes   of   1881 
and    1884   apply   to   deficiency   on   second   mortgage 
under  sale  in  foreclosure  of  first  mortgage — 2050. 
action  after  notice  to  sue  on  disputed  claim,  see  Ac- 
tion. 

DELilTSION: 

irhat  is:  to  affect  testamentary  capacitv  must  affect  will 
—866. 

discussion  of  subject  by  Van  Fleet,  V.O. — 866. 
'■  defined  and  facts  discussed  bv  Grev,  V.  C. — lOT)!. 
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ivhat  is  not:  unfounded  prejudice  against  relatives — 308. 
as  to  particular  person  not  entitled  as  next  of  kin — 
no  ground  for  refusing  probate — 064. 
And  see  Capacity. 

DEMONSTRATIVE  LEGACIES: 

compared  with  (and  preferred  by  courts  to)  specific 

—2161,  2161a. 
what  is:  annuity  payable  from  the  income  of  the  per- 
sonal estate — 1655. 

annuity  payable  out  of  net  rents — 1204. 

a  certain  sum  ''invested  in  stocks" — 1111. 
abatement:    not    by    insufficiency    of    fund    mentioned 

where  all  legacies  charged  on  sufficient  real  propertv 

—1655. 

DEPOSIT. 

Statutes : 

hy  trustee  for  third  party:  may  be  paid  after  death  of 
trustee  to  cestui  que   trust — except  minor — if  made 
with  no  notice  of  the   terms   of  the   trust — (1903) 
S.  530. 
of  securities:    to   reduce    administration   bond — (1892) 
•  S.  431,  §§1-5;  E8-2353,  §§242-246;  R9,  §§52-56. 
Cases  : 

hy  executor:  no  liability — proceeds  of  judicial  sale  de- 
posited by  executor  pending  distribution  in  bank 
which  failed- 1769,  1769a. 

DEPRECIATION  OF  INVESTMENT: 

not  cliarged  to  executor,  administrator  or  timstee :  pend- 
ing injunction  restraining  him  from  transfer  in  suit 
in  equitv  to  set  aside  a  fraudulent  transfer  to  him- 
self—1884. 

loss  not  charged  to  executoi" — without  negligence  or 
misconduct— 949,  1120,  2107. 

notwithstanding  earlier  offers  refused,  if  in  good 
faith— 1733. 

investment  of  testator  retained  bv  executor,  under 
Act  of  1881   (S.  436)— 1851. 

so  railroad  stock  of  testator  assigned  to  the  trust  un- 
der the  authority  of  the  will  "without  l^eing  liable 
for  the  depreciation" — 1807. 
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charged  to  trustee:  where  fund  invested  by  trustee  in 
real  property  lield  in  liis  own  name  and  improved 
and  repaired  with  individual  funds — 542,   542b. 

apportionment :  depreciation  borne  pro  rata  by  all  inter- 
ests represented  in  the  mingled  investments  without 
preference  of  proceeds  of  specific  devises  to  residuary 
funds— 1830. 

"DESCEND": 

"to  go  and  descend"  after  life  estate  construed  to 
pass  as  remainder — 1121,  1629. 

DESCENT. 

Text.   30-33. 
Statutes  : 

adapted  children:  right  of  inheritance  from  natural 
parents  preserved  after  adoption — (1877-1882) 
S.  412,  §3;  (1882-1902)  S.  413,  §1;  R8-1711,  §19; 
(1902)  S.  535,  §3. 

rights,  *  *  privileges  and  relations  between 
child  and  parent  by  adoption  as  by  birth  including 
the  right  of  inheritance— (1877-1882)  S.  412,  §3; 
(1882-1902)  S.  413,  §1;  R8-1711,  §19;  (1902) 
S.  535,  §3. 

descent  to  adopted  child  from  adopting  parent  as  to 
lawful  children  except  property  limited  to  heirs  of 
the  body  of  the  adopting  parent  or  coming  to  him 
from  collateral  kindred  by  representation — (1877- 
1902)  S.  412,  §4;  R8-1711,  §17;  (1902)  S.  585,  §4. 
descent  to  next  of  kin  of  adopting  parent  and  not  of 
adopted  child,  where  child  dies  without  issue  after 
death  of  adopting  parent— (1877-1902)  S.  412,  §4; 
R8-1711,  §17;  (1902)  S.  535,  §4. 
adopted  and  lawful  children  take  inter  se  by  descent 
as  lawful  children— (1877-1902)  S.  412,  §4; 
R8-1711,  §17;  (1902)  S.  535,  §4. 

advancement:  in  land — reckoned  against  descent  to 
issue— (1780-1817)  S.  14,  §1;  Rl-43,  §1;  (1817) 
S.  52,  §1;  R2-608,  §1;  R4-337,  §1;  R6-296,  §1 ; 
R8-1193,  §1. 

aliens:  descent  from  aliens  not  barred — (1835)  S.  130; 
R4-337,  §12;  R5-212,  §12;  R6-296,  §12;  R8-1193, 
§12. 
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to  aliens— allowed— (1845)  S.  180;  R4-1,  §3;  R6-6, 
§3;  R8-23,  §3. 

Mood  of  the  ancestor — see  Collaterals. 

brothers  and  sisters:  if  no  issue,  or  if  issue  die  under 
twenty-one  without   issue — brotliers  two   shares,    sis- 
ters one  share— (1Y80-1816)  S.  14,  §2;  Rl-43,  §2. 
heirs,  male  and  female,  take  equally — (1816)   S.  50, 

§1. 

if  no  issue,  brothers  and  sisters  of  whole  blood  take 

equally— (1817)  S.  52,  §3;  R2-608,  §3;  R4-337,  §2; 

R5-212,  §2;  R6-296',  §2;  R8-1193,  §2. 

issue  of  deceased  brother  or  sister  take  parent's  share 

—  (1780)    S.  14,   §2;  Rl-43,   §2;    (1817)    S.  52,   §3; 

R2-608,  §3;  R4-337,  §2;  R5-212,  §2;  R6-296,  §2: 

R8-1193,  §2.     C.  1408,  17. 

collaterals:  if  no  issue,  brother  or  sister  or  their  issue, 
or  father  capable,  to  all  collaterals  of  equal  degree 
equally— (1817-1838)  S.  52,  §6;  R2-608,  §6. 
to  next  heirs  of  equal  degree — if  no  brother  or  sister 
of  whole  or  half  blood  or  their  issue  or  parent  capa- 
ble of  inheritino— (1838)  S.  131,  §3;  R4-337,  §6; 
R5-212,  §6;  R6'-296,  §6;  (1894)  S.  460 ;  R8-1193, 
§14. 

whether  of  whole  or  half  blood— (1905)  S.  569. 

excluded,  if  not  of  the  blood  of  the  ancestor  from 
whom  the  land  came— (1817-1838)  S.  52,  §6; 
R2-608,  §6  ;  (1838)  S.  131,  §3  ;  R4-337,  §6 ;  R5-212, 
§6;  R6-296,  §6;   (1894)   S.  460 ;  R8-1193,  §14. 

though   blood    of    ancestor   more   remote,    and 

however  remote— (1905)   S.  569. 

curtesy:  reserved— (1817-1838)  S.  52,  §7;  R2-608,  §7; 
(1838)  S.  131,  §3  ;  R4-337,  §6  ;  R5-212,  §6  ;  R6-296, 
§6;  (1894)  S.  460;  R8-1193,  §14. 
reserved  in  descent  from  illegitimate  (wife)  to  her 
mother— (1877)  S.  400 ;  R8-1193,  §13. 
convevance  bv  tenant  by  curtesy  cannot  bar  heir — 
(1798)  S.  66,  §10;  Rl-287,  §10;  R2-346,  §10; 
R4-631,  §10;  R5-125,  §10;  R6-1407,  §10;  R8-844^ 
§10. 

dourer:  resei-ved- (1780,1817)  S.  14,  §4;  Rl-43,  §4; 
(1817-1838)  S.  52,  §7;  R2-608,  §7;  (1838-1894) 
S.  131,  §3;  R4-337,  §6;  R5-212,  §6;  R6-296,  §6; 
(1894)  S.  460;  R8-1193.  §14. 
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reserved  in  descent  from  illegitimate  (husband)  to 
his  mother— (1877)  S.  400;  E8-1193,  §13. 

father:  if  no  issue,  brother  or  sister  of  the  whole  blood 
or  their  issue  unless  inheritance  came  from  the  mother 
-(1817)  S.  52,  §4;  R2-608,  §4;  E4-337,  §3; 
R5-212,  §3  ;  R6-296,  §3  ;  R8-1193,  §3.     C.  234. 

habitual  drunkard:  land  passes  as  intestate,  if  no  will 
except  executed  during  inquisition — (1853)  S.  230, 
§2;  R4-324,  §2;  E8-1696,  §51. 

lialf  blood:  half  blood  brothers  and  sisters  to  take,  males 
two  shares,  females  one  share,  if  no  brothers  or  sis- 
ters or  issue  of  deceased  brothers  or  sisters  of  the 
whole  blood— (1780-1817)  S.  14,  §3;  Rl-43,  S3. 
O.  117,  22,  30,  1329. 

half  brothers  and  sisters  equally  if  no  issue  or  brother 
or  sister  of  whole  blood  or  their  issue — (1816-1817) 
S.  51,§1. 

if  no  issue  and  no  whole  blood  brothers  or  sis- 
ters or  their  issue  and  no  father  capable — (1817- 
1838)  S.  52,  §5;  R2-608,  §5. 

if  no   issue,   brothers   or   sisters   of   the  whole 

blood  or  their  issue,  or  father  or  mother  capable  of 
inheriting— (1838)  S.  131,  §2;  R4-337,  §5;  R5-212, 
§5;  R6-296,  .§5;  R8-1193,  §5. 

issue  of  deceased  brother  or  sister  of  the  half  blood 
to  take  parent's  share— (1817)  S.  52,  §5;  R2-008, 
§5;  (1838)  S.  131,  §2;  R4-337,  §5;  R5-212,  §5; 
R6-296,  §5;  R8-1193,  §5. 

half  blood  excluded,  if  not  of  the  blood  of  the  ances- 
tor from  whom  the  land  came  bv  descent  or  devise — 
(1816-1817)  S.  51,  §1.  C.  234. 
excluded,  if  not  of  the  blood  of  the  ancestor  from 
whom  the  land  came  by  descent,  devise  or  gift — 
(1817-1838)  S.  52,  §5;  R2-608,  §5;  (1838)  S'.  131, 
§2;  R4-337,  §5;  R5-212,  §5;  R6-296,  §5;  (1894) 
S.  460;  R8-1193,  §14.  C.  234,  276,  276a,  753,  769, 
1781,  1781a,  1848,  1848a. 

half  blood  collaterals  take  with  whole  blood,  if  of 
blood  of  ancestor— (1905)   S.  569. 

husha^nd:  takes  bv  descent,  if  no  heirs — and  no  escheat 
—  (1894)  S.  460;  R8-1193,  §14;  (1905)  S.  569. 
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idiot  or  lunatic:  descent  from  them  as  in  other  cases — 

(1820)  S.  102,  §1;  R2-096,  §1 ;  R4-552,  §1;  R6-601, 

§1;  R8-1696,  §1. 
issue:  to   sons   two   shares,    to    daughters    one   share — 

(1780-1816)   S.  14,  §1;  Rl-43,  §1.     C.  156. 

issue  of  deceased  issne  to  take  parent's  share  in  same 

manner— (1780-1817)    S.  14,   §1;  Rl-43,   §1. 

issue,  male  and  female,  take  equally — (1816)   S.  50, 

§1;    (1817)    S.  52,    §1;   R2-608,    §1;   R4-337,    §1 ; 

R5-212,  §1 ;  R6-296,  §1 ;  R8-1193,  §1.     C.  252. 

issue  of  deceased  issue  take  parent's  share  in  same 

mannei— (1817)  S.  52,  §1 ;  R2-608,  §1 ;  R4-337,  §1  ; 

R5-212,  §1;  R6-296,  §1;  R8-1193,  §1. 
mai'riage  settlement:  reserved — (1780-1817)  S.  14,  §4; 

Rl-43,    §4;    (1817-1838)    S.  52,    §7;    R2-60S,    §7; 

(1838-1894)   S.  131,   §3;  R4-337,  §6;  R5-212,  §6; 

R6-296,  §6;  (1894)  S.  460;  R8-1193,  §14. 

reserved   in   descent  from  illegitimate    (hushand  'or 

wife)  to  his  or  her  mother— (1877)  S.  400;  R8-1193, 

§13;  (1905)  S.  558,  §1. 
motlier:  takes  by  descent  for  life — estate  passing  after 

her  death  as  though  she  had  not  survived — if  decedent 

die  without  issue,  brothers  or  sisters  of  the  whole 

blood  or  their  issue,  or  fathei^-(1838)   S.  131,  §1  ? 

R4-337,  §4;  R5-212,  §4;  R6-296,  §4;  R8-1193,  §4. 

mother  takes  from  illegitimate  child— (1877)  S.  400; 

R^-1193,  §13;  (1905)  S.  558,  §1. 

or  her  heirs,  if  she  die  first — (1905)  S.  558,  §1. 

posthumous  children:  take  with  others — (1817)    S.  52, 

§2;  R2-608,  §2;  R4-337,  §9;  R5-212,  §9;  R6-296, 

§9;  R8-1193,  §9. 
proof:  may    be    by    proceedings    in    Orphans'    Court — 

record  prima  facie  evidence — (1880)  S.  411,  §§1,  2; 

R7-218,  §§2,  3;  R8-1193,  §§15-17. 
suicide:  descent  preserved  to  heirs — (1776-1844)  S.  13, 
J17. 
titles  alreadif  vested :  under  legal  proceedings — reserved 

— (1894)"S.  460;  R8-1193,  §14. 
trust  estate:  not  wnthin  the  statute— C.  243,  725,  1698, 

1957. 
unfe:  takes   if  no  heirs   and   no   escbeat  proceeding — 

(1894)  S.  460;  R8-1193,  §14;  (1905)  S.  569. 
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Cases  : 

what  passes:  easement  reserved  to  decedent  without 
words  of  inheritance — 1493. 

statutory  right  to  re-survey  (under  Act  of  1790) 
passes— 141. 

contingent  estate,  not  contingent  as  to  person — 199. 
reversion  under  provisions  of  lease  goes  to  heir — 1279. 
land  conveyed  to  trustee  in  payment  of  legacy  made 
payable  by  the  will  in  land  passes  as  land  on  death 
of  legatee — 748. 

land  under  agreement  to  convey  not  performed  by 
decedent — and  proceeds  on  performance — 257. 
intestate  lands  subject  to  express  charge  of  legacies — 
2128. 

undevised  land  until  execution  by  executors  of  direc- 
tion to  sell— 691. 

.under  direction  of  sale  without  devise  heirs  take  title 
and  rents  until  sale — 865. 

subject  to  debts — judgment  creditor  of  heir  is  subject 
to  prior  lien  of  ancestor's  unrecorded  mortgage — 
1596,   1596a. 

and  to  earlier  judgment  lien  against  decedent 

thouo:h    execution    first    issued    on    later    judgment — 

2231. 

subject  to  power  of  sale — heirs  take  until  execution  of 

a  naked  direction  to  executors  to  sell — 232. 

subject  to  trust — where  trustee  named  by  testator  died 

before  testator's  death — 823. 

merger — mortgage  on  entire  property  not  merged  in 

mortgagee's  title  by  descent  to  one-third — 1813. 

■degrees  reckoned:  by  rule  of  civil  law — 276,  753,  over- 
ruling 769. 

lex  temporis:  testator's  heirs,  taking  on  failure  of  con- 
tingent remainder  after  estate  tail  devised,  ascer- 
tained bv  the  law  in  force  at  testator's  death — 240, 
240a. 

represeniatwn  among  collaierals:  by  statute  as  at  com- 
mon law — i.  e.,  cousins  and  children  of  deceased 
cousin — 769,  overruled  in  753. 

e.  g.,  first  cousin  excluding  issue  of  deceased  cousin — 
statute  of  1780—753,  overruling  769. 

half  blood:  takes  in  default  of  whole  blood,  though  not 
of  the  blood  of  the  ancestor  under  Act  of  1780 — 117. 
half  blood — excluded  under  Act  of  1780,  in  favor  of 
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remoter  kin,  where  not  of  the  blood  of  the  ancestor 

from  whom  the  land  came  by  devise  (before  statute 

of  1816)— 22,  30,  overruled  in  1329. 

half  blood — not  excluded  under  Act  of  1780  because 

(before  statute  of  1816)  not  of  blood  of  ancestor  from 

whom  the  land  came  hy  descent — 1329,  overruling  in 

effect  22  and  30. 

sisters  of  whole  blood  and  half  blood  take  equally — 

before  1780—8. 
blood  of  ancestor:  nearest  of  blood  take,  if  of  blood  of 

ancestor  though  other  relations  nearer  in  the  blood 

of  the  ancestor — 1781a. 

life  tenant  and  remainder  in  fee  transferring  and  tak- 
ing reconveyance  as  joint  tenants — heirs  of  survivor 

take  irrespective  of  the  original    testator's    blood — 

1469. 

''from  the  part  of  the  mother'  construed  "from  the 

blood  of  the  mother" — 234. 

half  sister  (blood  of  original  ancestor)  excludes  uncles 

of  the  same  blood — 98. 

blood  of  ancestor  not  reckoned  under  Act  of  1780 

( S.  14) — between  heirs  of  half  blood  of  same  degree 

—1329. 
estoppel  against  descent:  defendant  in  foreclosure  not 

estopped  from  claiming  as  heir  of  decedent   (not  a 

party)  who  died  after  decree — 499. 
statutes  construed:  "die  seized"  under    statute    means 

"lawfully  seized" — 252. 

"equal  parts"  to  collaterals  means  "equal  portions" 

per  stirpes — 769. 

"according  to  law" — equally  and  not  per  stirpes  to 

nephews  and  nieces — 1408. 

issue  includes  children  and  issue  of  deceased  children 

-17. 

"nearest  kindred" — great  uncle  and  first  cousin  take 

equally— 1848,  1848a. 

nearest  of  blood — paternal  uncles  and  maternal  aunt 

to  exclusion  of  children  of  deceased  uncles — 1944. 

illegitimate    children,    legitimized    in    their    foreign 

domicil,  inherit  from  one  another  in  New  Jersey  as 

brothers  of  the  whole  blood — 858. 

no  ascent  to  o;randmother  under  Act  of  1817 — 276, 

27i5a. 
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''persons  of  equal  degi-ee  of  consanguinitv" — i.  e.,  one 

or  more — 276. 

eldest  son  took  estate  tail  before  Act  of  1820—48, 

141,  156. 

trust  estate  descends  as  at  common  law — statute  doe& 

not  applT— 243,  725,  1698,  1957. 

statutes  reviewed  by  Beaslej,  C.J. — 276. 

statutes  reviewed  by  Depue,  J. — 276a. 

statutes  reviewed  by  Zabriskie,  C. — 769. 

statutes  (as  to  blood  of  ancestor)  reviewed  bv  Potts, 

J.— 234. 

Statiite  of  Merton  not  found  in  !N'ew  Jersey — 858. 

And  see  Warranty  of  Title. 

DESCRIPTION  OF  BENEFICIARY: 

residue  to  "aforesaid  legatees"  not  to  include  wife — 
because  payable  after  ber  death — 632. 
"hereinafter  mentioned" — 333. 

residue  to  "all  those  persons  that  I  have  given  legacies 
to" — not  include  church  corporation  to  which  he  had 
given  legacy  to  pay  income  to  its  pastor — 540. 
"such  person  as  my  son  shall  by  his  will  appoint" — 
appointee  by  son's  will  made  before  testator's  death 
takes— 470.  *" 

"child"   of  C — i.   e.,   grandchildren,   there  being  no 
child  living  at  execution  of  will — 1146. 
"children"  of  B.  "and  in  case  of  the  death  of  any  of 
the  above  legatees  before  me.  the  legacy  shall  not  lapse 
but  shall  go  to  their  issue" — includes  issue  of  child 
who  died  after  execution  of  will  but  not  of  the  chil- 
dren who  died  before — 1146. 
"child  of  A." — to  mean  children — 1146. 
to  "legal  representatives"  or  "heirs"  of  A.  $2,000,  to 
B.,  C.  and  D.  (separate  sums  amounting  to  $2,000)" 
— B.  was  an  heir  of  A.,  others  not — distinct  legacies 
intended— 1066. 

sufficient — "my  three  sons"  by  name,  though  one  ille- 
gitimate—1909. 

substitution  of  widow  of  son  on  his  death  without  is- 
sue— i.  e.,  his  widow  at  his  death  though  not  his  wife 
at  making  of  will — 2143. 

relation  afterward  changed — "A.  and  B.  his  wife" — 
not  affected  by  subsequent  divorce — 283. 
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''my  daughter  A.  wife  of  my  son  B." — fiancee  (not 
'married  before  testator's  death)  cannot  take — 2186. 

DESCRIPTION  OF  DEVISE: 

second  lot  referred  to  as  boundary,  not  additional  de- 
vise—269. 

adjoining  lots  differently  devised — explained  by 
fences  and  occupancy — 1313. 

devise  of  right  to  A.  to  raise  water  to  a  certain  mark 
on  land  devised  and  of  adjoining  land  to  B.  subject 
to  such  right — construed  together — 1560. 
premises  ''now  occupied  by"  devisee — to  include  yard 
for  storage,  hydrant,  &c. — 350. 

"house  and  lot  in  which  I  now  reside" — to  include  in- 
closure  within  fences  at  time  of  making  will — 1819. 
"my  plantation  whereon  I  now  live" — not  to  include 
outlying  lot  in  possession  of  third  person — 230. 
"homestead  and  lands  belonging  thereto" — to  include 
outlying  lot — 1071. 

"house  and  lot  of  land  on  the  northwest  side  of  Rose 
street"  carries  double  house  on  two  lots  so  situated — 
1282. 

"two  lots  on  H.  street"  "to  be  selected  bv"  beneficiarv 
—1406. 

"farm  I  now  own" — to  include  small  piece  purchased 
afterward — 259. 

"unimproved  real  estate" — 1132. 

farm — to  include  dwelling  house  rented  separately  by 
testator— 1346. 

"all  that  my  farm  near  C.  conveyed  to  me  by  B.  wdiere 
A.  now  resides,  containing  about  eighty-five  acres" — 
includes  seventy-two  acres  that  answered  other  par- 
ticulars and  excludes  fourteen  adjoining  acres  not  so 
"conveyed"— 361,  361a. 

farm  "known  as  the  Wortendyke  Farm" — to  include 
testator's  several  purchases — 1346. 
bequest  of  whatever  may  be  "realized  and  received" 
on  a  bond  and  mortgage  carries  the  mortgaged  land 
purchased  in  foreclosure  by  the  testator — 517. 
"all  this  world's  goods  of  which  I  may  be  possessed'^ 
— to  include  real  property — 2174. 
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parol  evidence  admissible  in  ejectment  to  explain  "the 
house  and  lot  whereon  I  now  reside" — adjoining  lot 
fenced— 1361. 

declarations  of  testator  inadmissible  to  explain  loca- 
tion of  fence  and  woods  referred  to^ — 2139. 
deed  by  devisee  to  his  wife  of  "all  my  interest"  in 
testator's  estate — insufficient  in  law  or  in  equity  to 
pass  lands  in  another  state — in  which  the  testator  had 
had  a  residuary  trust,  and  which  the  grantor  did  not 
intend  to  convey — 1351. 

DESCRIPTION  OF  LEGACY: 

"all  my  real  and  personal  estate" — not  restricted  to 
chattels  enumerated — 859. 

"amount  due  at  my  death" — not  to  include  pension 
collected  by  agent  and  released  to  him  by  testator — 
446. 

"the  amount  of  his  indebtedness  to  me" — not  include 
his  joint  indebtedness  with  another  (beside  the  indi- 
vidual debt  of  the  amount  named) — 1917. 
property  which  testatrix  "owned  or  possessed"  before 
husband's  death  includes  insurance  held  by  her  on  his 
life— 1816. 

"her  lawful  right  of  dower  in  my  estate"  construed  to 
include  widow's  distributive  share  of  the  personal 
property — 425. 

"if  any  other  part  of  my  property  shall  fall  or  come" 
to  A. — limitation  over  will  not  include  secondary 
shares  afterward  coming  to  A.  from  other  legatees  as 
their  heir  or  next  of  kin — 1Y72. 

"property  which  I  shall  receive  under  the  will  of  A." 
— does  not  include  property  received  as  A.'s  husband, 
tliough  she  had  bequeathed  it  to  him  under  a  plan  for 
charity  which  was  indefinite  and  void — 2267. 

devastaitct. 

Statutes  : 

evidence — failure  to  plead  plene  administravit  in 
original  action  against  representative  not  conclusive 
of  devastavit  in  action  on  the  judgment — (1865- 
1874)  S.  132,  §1;  (1874-1900)  E6-377,  §18; 
K8-1396,  §18;  (1900)  S.  519,  §17.     0.  1879,  1935. 
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examination  and  protection  against  devastavit  ])y  Or- 
phans' Court  as  in  Chancery— (1855)   S.  294,  §§19, 
20;  E6-751,  §118;  E8-2353,  §118;  R9,  §139. 
Cases  : 

what  is:  sale  of  personal  property  on  credit  and  loss — 
695. 

unless  no  other  terms  obtainable — 1914. 

transferring  personal  property  on  credit  as  to  consid- 
eration— 515. 

withholding  mortgage  collateral  to  loan  from  record 
at  request  of  mortgagor  (who  interposed  another 
mortgage) — 515. 

retaining  and  use  of  estate  given  for  widowhood  after 
re-marriage — 553. 

loan  to  co-executor  on  insufficient  security — 1935. 
breach  of  trust  as  to  proxy  on  stock — 930. 
liability:  executor  liable  for  wrongful  conversion  to  leg- 
atees, not  to  administrator  c.  t.  a, — 1092. 
liability  to  successor  for  transferring  assets  of  dece- 
dent without  consideration  to  wife  as  her  property — 
2126. 

action  for  devastavit  after  removal  of  administrator 
— not  by  creditor — 356. 

not  preferred  claim — against  estate  of  insolvent  ex- 
ecutor—2218. 

mingling  trust  funds  and  private — preferential  trust 
against  estate  of  executor  dying  insolvent — 943. 
permissive    devastavit   by   co-executors   inter   se — re- 
ceiver appointed — 789. 

damages — specific  property  retained  by  legatee  after 
right  expired  (during  widowhood)  charged  at  inven- 
tory value — 553. 

not   discharged — as   against   co-executor  by   executor 
executing  mortgage  to  self  and  co-executor  without 
the  knowledge  of  the  latter — 1937. 
indemnity — life  insurance  policy  placed  by  executor 
among  papers  of  deceased  and  stated  by  him  to  be  for 
security  for  securities  of  decedent  converted  by  him 
— sufficiently  delivered — 945a. 
evidence:  must  be  proved,  though  assets  proved  by  judg- 
ment on  which  suit  is  brought — 206. 
insufficient    proof — decree   of    allowance    of    accoimt 
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without  proof  of  account  showins;  balance  in  hand — 

124. 

must  be  founded  on  judgment  against  administrator 

as  such — 104. 

presumed  from  sheriff's  return  of  fi.  fa. — 206. 

And     see     Deposit — Depreciatiox — Investment^ 

Negligence. 

DEVISE: 

ivhat  is:  legacy  paid  in  land  under  direction  of  the  will 
— by  conveyance  to  trustee — descends  as  land  on  death 
of  legatee— 748. 

direction  to  divide  lands  among  persons  named 

—2277. 

what  is  not:  direction  to  divide  the  residuary  real  and 
personal  property  and  to  sell  the  lands  not  devised — 
216. 
see  Implied  Gifts. 

ivhat  is  devisable:  right  of  entry  for  condition  broken 
not  made  devisable  bv  Wills  Act  of  1851  (S.  214)  — 
247. 

such  right  is  devisable  by  general  devise  under  Con- 
veyance Act  of  1851  (S.'l45)— 1738. 

re-adjustment:  by  agreement  between  devisees — sus- 
tained as  family  settlement — 453a. 

'^devise":  distinguished  from  ''give" — where  testator 
"devises"  the  homestead  and  ''gives"  the  residuary 
real  property  and  authorizes  sale  of  the  land  ''not 
hereby  devised" — sale  being  necessarv  for  purposes  of 
the  will— 2144. 
subject  to  set-off — see  Charge  of  Debts — Set-Off. 

"DIE": 

construed — death  without  issue  and  under  age — 183. 

"DIE  BEFORE  SUCH  SALE": 

construed  to  refer  to  time  prescribed  for  sale,  not  to 
time  of  actual  sale — 1263. 

"DIE  SEIZED": 

construed — lawfully,  not  actually,  seized   (statute  of 
descent) — 252. 
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DIE  WITHOUT  LEAVING  ISSUE: 

see  Failure  of  Issue. 

direction  of  court. 

Statutes : 

chancellor  may  authorize  mortgage  or  sale  of  laud  for 

pajmeut   of   mortgage,    taxes,    &c.— (1890)    8.421; 

(1891)  S.  422;  R8-1425,  §§35,  37. 

chancellor  maj  authorize  mortgage  of  lands  held  in 

trust    for    infant    for    improvements    and    repairs — 

(1891)  S.  420;  E8-1425,  §39. 

And  see  Mortgage. 

as  to  investment  of  monev  of  minors  bv  executors, 

&c.-(1820)  S.  91,  §11;  R2-776,  §11. 

as  to  investment  of  all  monevs  lawfullv  retained— 

(1846)   R4-205,  §14;  E5-574,  §14;  R6-751,   §115; 

R8-2353,  §115;  R9,  §136. 

investments  sold  or  continued  under  direction  of  the 

court— if  not  otherwise  directed  by  the  will— (1889) 

S.  415;  R8-1425,  §34. 


■Cases 


trustee  in  doubt  should  apply  for — 916. 
available — to  trustee  in  doubt — 853. 
granted— where  duties  or  rights  of  executor  are  in 
doubt— 977. 

granted— in  reasonable  question  as  to  executor's 
power  and  duty — 1313. 

refused  by  court — where  language  is  unmistakable- 
widow's  ''third  part  to  which  she  is  entitled  by  law" 
—1448. 

granted— to  mortgage  under  power  of  sale  for  im- 
provements— 1665. 

in  execution  of  trust — may  be  invoked — 1230. 
to  be  sought  at  beginning  of  trust — 1143. 
to  trustee — in  exercising  discretion  given  by  will — 
1979. 

over  discretion  of  executor— where  direction  of  will  is 
in  nature  of  imperative  trust — 924. 
available — onlv  as  to  questions  of  present  importance 
—853. 

confined  to— present  duty  and  interests  immediately 
involved— 1190. 

available — for  present  action,  not  for  future  and  un- 
certain events — 899. 
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refused — in   anticipation  of  question   arising — 1305, 
2244. 

denied — to  construe  devise  taking  effect  in  future — 
1981. 

denied — as  to  real  property  to  administrator  c.  t.  a. 
not  concerned  with  the  land — 1603. 
refused — as  to  real  property  on  bill  by  executor  hav- 
ing no  interest  as  devisee  or  trustee  or  power  to  sell — 
589. 

refused — as   to  devise  and  rights  of   life  tenant   in 
which  applying  executors  have  no  interest — 1810. 
available — where    interests    are   necessarily    involved 
and  parties  interested  can  be  represented — 909. 
necessary — to  purchase  by  wife  of  trustee  at  trustee's 
sale— 920. 

given — as  to  point  raised  by  defendant's  cross  bill — 
1190. 
And  see  Discretion. 

direction  of  will. 

Text.   70. 
Cases  : 

what  is:  "1  authorize  and  empower  and  request" — 
1667. 

luhat  is  not:  reserving  a  certain  sum  with  authority  to 
expend  that  "and  no  more"  for  monument  does  not 
require  expenditure  of  the  entire  sum — 1266. 

time  of  executions:  direction  of  sale  within  two  years 
merely  directory — may  be  executed  later — 2170. 
to  sell  and  re-invest — not  until  practicable^ — 1040. 

in  general:  as  to  investment  in  gift  of  residuary  estate 
"real  and  personal" — confined  to  personalty — 1038. 
must  be  followed  as  to  investment — 927. 
permitting  purchase  money  mortgage  on  sale — does 
not  require  first  mortgage — 2256. 
controls  supposed  intention  of  testator — e.  g.,  direc- 
tion to  purchase  real  estate  for  daughter  at  her  re- 
quest  and   in  her  name  whether  married   or  not— 
though  it  would  be  subject  to  debts  of  her  husband 
thereby— 336. 

controlled  by  court — half-yearly  payment  of  income 
changed  to  quarterly  payment  of  income — 764. 
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enforced  in  equity — on  refusal  of  co-executor  to  fill 
quorum  of  executors  by  further  appointment — 1667. 
enforced  in  equity — advantage  not  considered  by  the 
court— 1667. 

enforced  in  equity — procedure  and  notice — 1667. 
And  see  Pkecatory  Words. 

direction  to  sell, 

Text.  70,  82. 
Statutes : 

execution  by   acting  executors — (1795-1817)    S.  27  ; 

Rl-189,  §9;  R2-223,  §9.     C.  133. 

by  surviving  or  acting  executor — (1817-1846)  S.  93; 

R2-605;  (1846)  R4-350,  §19;  R6-395,  §10;  (1879- 

1881)  S.  403,  §1;  (1881)  S.  404,  §1;  E8-1425,  §17. 

0.  316,  369,  1853,  1853a. 

former      deeds      validated— (1888)       S.  465,       §1 ; 

E8-1425,  §21. 

by  administrators  c.  t.  a.  or  the  survivor  of  them — 

(1839)   S.  153,  §1. 

or  survivor  or  successor — (1844)    S.  154,    §1; 

R4-350,  §20;  E5-275,  §20;  R6-395,  §11;  R8-1425, 

§11.     C.  550,  633,  1064,  1653. 

by  administrator  c.  t.  a.  or  survivors,  if  confirmed  bv 

court— (1888)  S.  463,  §2. 

by  administrator  c.  t.  a.  or  substituted  administrator 

or  survivor  or  successor — deeds  validated,  though  not 

confirmed  by  court— (1903)  S.  522  ;   (1889)  S.  289. 


Cases  : 


execution  by  one  executor — other  refusing — 133. 
agreement  by  agent — evidence  of  authority  found  in- 
sufficient— 1369a. 

construed  as  mere  power  of  sale  for  purpose  of  divis- 
ion—984. 

"ordered  to  be  sold"  (in  R6-395,  §10)  includes  pow- 
ers of  sale — 369. 

negligence  of  executor — not  refusal   to   sell   against 
wish  of  heirs  and  subsequent  depreciation — 1692. 
delay  by  consent  estops  objection — 1260. 
execution — after  time  expressed,  if  directory  onlv — 
1260. 

sale  after  expiration  of  time — proceeds  to  be  divided 
as  though  sale  at  the  time — not  to  substituted  donees 
28 
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for  those  who  should  die  "before  such  sale"  and  who 
died  after  tlie  prescribed  time — 1263. 
enforced  on  behalf  of  residuary  legatee — before  lega- 
cies (which  were  to  be  paid  out  of  the  proceeds)  were 
due— 322. 
And  see  Power  of  Sale — Trusts  axd  Trustees. 

discharge  of  executor,  &c. 

Statutes  : 

executor,  administrator  or  guardian — by  court  from 

which  letters  issued— (1871-1874)   S.  352,  §§1,  2. 

trustee — by  court  from  which  letters  issued — (1873) 

S.  353. 

executor,     administrator,     guardian    or    trustee — by 

court     which     appointed — (1874)      E6-751,     §125: 

E8-2353,  §125 ;  E9,  §146.     C.  1095. 

may  be  denied  for  cause  or  if  prejudicial  to  estate — 

(1871)  S.  352,  §4;  (1873)  S.  353;  R6-751,  §125; 

R8-2353,  §125;  R9,  §146. 

successor  appointed  as  if  discharged  officer  had  died 

—(1871-1874)  S.  352,  §3. 

including     trustee— (1873)      S.  353  ;      (1874) 

R6-751,  §129;  E8-2353,  §129;  E9,  §146. 

no  effect  on  prior  liability  of  officer  or  suret\' — (1871- 

1874)  S.  352,  §5;  (1873)  S.  353. 

not  from  existins:  liabilitv — bv  discharge  or  removal 

of   executor,   frc.— (1874)    E6-751,    §131;   ES-2353, 

§131;  E9,  §153. 

commissions  regulated  by  court   and  not  to  exceed 

more      than       one-half      conunissions — (1871-1874) 

S.  352,  §4. 

to   be    reg-ulated    equitably   bv    court — (1874) 

E6-751,  §125;  ES-2353,  §125;  E9,'§146. 
funds  to  be  paid  over  to  co-executor,  (Src,  or  successor 
—(1871-1874)   S.  352,  §5;   (1873)   S.  353;   (1874) 
E6-751,  §130;  E8-2353,  §130;  E9,  §152. 
procedure  to  be  governed  bv  rules  prescribed  bv  ordi- 
nary—(1871-1874)   S.  352",  §6;   (1873)   8.353. 

—made    general-(1871)     S.  371,    §4;    E6-751, 

§167;  E8-2353,  §167;  E9,  §194. 

discharge  of  executor  or  trustee  from  any  particular 

trust— on  application  to  court  issuing  letters,  reserv- 


Index  to  Statutes  and  Cases.  435 

DISCHARGE  OF  EXECUTOR,  &c. — Continued. 

ing  existing  liability— (1882)  S.  439,  §1;  E7-T75, 
§39;  R8-2353,  §261;  R9,  §146. 

co-executors  or   co-trustees — one   or  more  may 

petition— (1882)  S.  439,  §2;  ET-775,  §30;  R8-2353, 
§262;  R9,  §148. 

appointment  of  other  trustee  and  bond — (1882) 

S.  439,  §3;  E7-775,  §31;  R8-2353,  §263;  R9,  §151. 

new    trustee    may    recover    the    trust    fund — 

(1882)  S.  439,  §3;  R7-775,  §31;  R8-2353,  §263; 
R9,  §151. 

notice  to  all  parties  interested  or  as  directed  by  Or- 
phans' Court — Orphans'  Court  Rule  11. 
Cases  : 

notice   necessary   unless    dispensed   with   by   court — 

1823. 

notice  to  judgment  creditor  unnecessary  before  rule 

of  1878—1995. 

DISCHARGE  OF  SURETY: 

from  future  liability  on  bond  of  executor,  &c. — ap- 
plication and  procedure- (1859-1874)  S.  298,  §§1-3; 
R5-574,  §§80-82;  (1874)  R6-751,  §124;  R8-2353, 
§124;  R9,  §144.^   _ 

^vith  restraining  order,  if  court  direct — (1894) 

S.  243,  §1;  R8-3248,  §1. 

from  future  liability  on  trustee's  bond — (1860) 
S.  234,  §1;  R5-949,  §1;  R6-1224,  §6;  R8-3683,  §6. 
not  from  existing  liability — by  discharge  of  executor, 
administrator  or  guardian— (1871-1874)  S.  352,  §5. 
not  from  existing  liability — by  discharge  or  removal 
of  executor,  administrator  or  guardian — (1871) 
S.  394,  §5 ;  R6-751,  §131 ;  R8-2353,  §131 ;  R9,  §153. 

or  trustee— (1873)  S.  353,  §1;  R6-751,  §131; 

R8-2353,  §131;  R9,  §153. 

from  all  liability — on  application  after  one  year  after 
decree  for  distribution  and  upon  proof  of  distribution 
made — reserving  liability  of  principal — (1896-1898) 
S.  498,  §§1,  2.' 

on  application  after  three  months — (1898)  R9, 

§145. 

from    liability    under    judgment    on    bond — (1879) 

S.  398,  §4;  R7-775,  §22;  R8-2353,  §192;  R9,  §191. 
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discretion. 

Cases  : 

given  to  executor — applied   to  following  as  well   as 
preceding  provision — 929a. 

what  is:  direction  to  establish  hospital  and  orphan  asy- 
lum and  incorporate  as  soon  as  practicable  after  estab- 
lishing— not  necessarily  under  Eoman  Catholic  con- 
trol because  designated  by  testator  as  the  "Saint 
James'  Roman  Catholic  Orphan  Asvlum" — 1082, 
1082a. 

passes  to  successor:  relating  only  to  manner  of  sale  b}' 
executor  under  testamentary  power  of  sale  and  in- 
volving no  personal  discretion — 80-1. 

exercised   by    court:  where    made   imperative    and    in- 
tended as  a  test  of  the  legatee — 924. 
where  payments  directed  as  test  of  legatee's  charac- 
ter—924. 

after  death  of  executor  and  prolonged  test  of  conduct 
of  cestui  que  trust — 924a. 

subject  to  control  of  court:  as  to  its  proper  exercise  (by 
executor)— 590,   598. 

only  to  prevent  abuse  (by  executor) — 913. 
to  prevent  abuse   (by  trustee)   in  application  of  in- 
come^— 1554. 

as  to  education  and  support  of  A.'s  family — controlled 
by  court  and  shifted  from  the  father  to  the  executor 
by  the  father's  abandonment  of  the  charge. — 1589. 
as  to  sale  under  power  to  sell  "as  should  seem  to  him 
meet" — to  enforce  payment  of  legacies — 2252. 
controlled  by  court — only  to  prevent  abuse  of  trust — 
1082a. 

not  controlled  by  court-:  as  to  time  for  its  exercise — 590. 
nor  as  to  maintenance  of  infant  so  left  by  will — 
1567a. 

if  made  to  depend  on  his  jude^nent  and  no  bad  faith 
—1567a. 
And  see  Power  of  Sale. 

DISINHFRITING  : 

see  Exclusion  of  Heir. 
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distress  for  rent. 

Statutes  : 

distress — by  executor  or  administratoi' — for  arrears 
due  to  deceased  life  tenant — (1795)  S.  25,  §18; 
Rl-172,  §18;  R2-199,  §18;  R4-63,  §18;  R5-217, 
§18;  R6-308,  §18;  R8-1207,  §18.  0.1344. 
distress — bj  surviving  husband — for  arrears  due  to 
deceased  wife— (1795)  S.  25,  §19;  Rl-172,  §19; 
R2-199,  §19;  R4-63,  §19;  R5-217,  §19;  R6-308, 
§19;  R8-1207,  §19. 

distress — by  executor  or  administrator  of  deceased 
landlord— (1795)  S.  25,  §20;  Rl-172,  §20;  R2-199, 
§20;  R4-63,  §20;  R5-217,  §20;  R6-308,  §20; 
R8-1207,  §20. 

action  against  executor  or  administrator — for  unlaw- 
ful distress  by  decedent— (1795)  S.  25,  §11;  Rl-172, 
§11;  R2-199,  §11;  R4-63,  §11;  R5-217,  §11; 
R6-308,  §11;  R8-1207,  §11. 

Oases  : 

against  deceased  tenant:  valid,  though  levied  before  ad- 
ministrator appointed — 1344. 

notice  of  sale  to  tenant,  not  sufficiently  given  by  leav- 
ing on  the  premises  demised — 1344. 

distribution. 

Text.   107-109. 

Statutes  : 

what  estate :  estate  of  person  presumed  to  be  dead — dis- 
tribution as  if  died  intestate  in  Js^ew  Jersey — (1885) 
S.  446,  §3;  R7-775,  §5;  R8-2353,  §212;  R9,  §32. 

refunding  bond  with   sureties  conditioned  for 

re-payment  on  re^appearance  of  the  intestate — (1885) 
S.  446,  §3;  R7-775,  §5;  R8-2353,  §212;  R9,  §32. 
estate  of  habitual  drunkard  passes  as  intestate,  if  no 
will  except  executed  during  inquisition — (1853) 
S.  236,  §2  ;  R6-324,  §2 ;  R8-1696,  §51. 
estate  of  idiot  or  lunatic — as  in  other  cases — (1820) 
S.  102,  §1;  R2-696,  §1;  R4-552,  §1;  R6-601,  §1; 
R8-1696,  §1. 

surplus    intestate    personaltv — (1795)     S.  24,     §13; 
Rl-153,   §13;  R2-174,   §13;  R4-350,   §13;  R5-275, 
§13;  R6-751,  §147 ;  R8-2353,  §147;  R9,  §169. 
surplus   personalty  under  will— (1872)    S.  375,   §1 ; 
R6-751,  §151;  R8-2353,  §151;  R9,  §173. 
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surplus  proceeds  of  lands  sold  by  order  of  court  for 
debt— (1874)  E6-751,  §78;  R8-2353,  §78;  El),  §95. 
surplus  of  insolvent  real  and  personal  estate  distribu- 
ted among  heirs  or  under  will — (1820)  R2-766,  §13  ; 
R4-346,  §§10,  13;  R6-751,  §93;  R8-2353,  §§92,  93; 
R9,  §111. 

when  made:  not  until  one  year  after  grant  of  adminis- 
tration—(1795)  S.  24,  §16;  Rl-153,  §16;  R2-174, 
§16;  R4-350,  §16;  R5-275,  §16;  R6-751,  §149; 
R8-2353,  §149;  R9,  "§171;   (1897)   S.  491,  §2. 

or     after     order     barring     creditors — (1897) 

S.  491,  §2. 

distribution  by  personal  representatives — remainder 
limited  on  death  after  death  presumed  from  absence 
for  seven  years  and  on  refunding  bond— (1873-1883 ) 
S.  304,  §1 ;  R6-293,  §6 ;  (1883)  S.  305,  §1 ;  R7-216, 
§1;  R8-1185,  §4. 

to  husband:  with  right  of  administration,  if  feme  covert 
intestate— (1795)  S.  24,  §15;  Rl-153,  §15;  R2-174, 
§15;  R4-350,  §15;  R5-275,  §15;  R6-751,  §148; 
R8-2353,  §232;  R9,  §170.  C.  1441. 
husband  of  intestate  married  woman  may  take 
without  administration  if  not  more  than  $200 — 
(1891)  S.  500;  E8-2353,  §232;  R9,  §170. 

to  widow:  one-third,  if  issue  surviving — (1676)  S.  1, 
§2;  (1681)  S.  2,  §12;  (1795)  S.  24,  §13;  Rl-153, 
§13;  R2-174,  §13;  R4-350,  §13;  R5-275,  §13; 
R6-751,  §147;  R8-2353,  §147;  R9,  §169;  (1899) 
S.  471. 

one-half  to  widow  if  no  children  or  their  representa- 
tives—(1676)  S.  1,  §2;  (1681)  S.  2,  §12;  (1795) 
S.  24,  §13  ;  Rl-153,  §13  ;  R2-174,  §13  ;  R4-350,  §13  ; 
R5-275,  §13;  R6-751,  §147;  R8-2353,  §147;  R9, 
§169;  (1899)  S.  471. 

if  not  more  than  £100,  all  to  wife— (1681)  S.  2. 
all  to  widow,  if  no  next  of  kin— (1897)  S.  496 ;  R9, 
§169;  (1899)  S.  471. 

and      statutes      made      retrospective — (1899) 

S.  471. 

to    issue:    children    two-thirds,    if    widow    survivinc^ — 
(1676)  S.  1,  §2 ;  (1681)  S.  2,  §12. 
to  children  and  representatives  of  deceased  children, 
two-thirds,  if  widow  surviving — (1795)   S.  24,  §13; 
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Rl-153,  §13;  R2-i:4,  §13;  E4-350,  §13;  E5-275, 
§13;  116-751,  §147;  R8-2353,  §147;  E,.9,  §169; 
(1899)   S.  471.     C.  1223. 

if  no  widow,  all  to  children— (1795)  S.  24,  §13; 
111-153,  §13;  R2-174,  §13;  R4-350,  §13;  E5-275, 
§13;  R6-751,  §147;  R8-2353,  §147;  R9,  §169; 
(1899)   S.  471. 

to  adapted  children:  right  of  inheritance  from  natural 
parents  reserved  after  adoption— (1877-1882)  S.  412, 
§3;  (1882-1902)  S.  413,  §1;  RS-1711,  §19;  (1902) 
S.  535,  §3. 

rights  *  *  *  privileges  and  relations  between 
child  and  parent  hy  adoption  as  by  birth  including 
the  right  of  inheritance— (1877-1882)  S.  412,  §3; 
(1882-1902)  S.  413,  §1;  RS-1711,  §19;  (1902) 
S.  535,  §3. 

to  next  of  kin  of  adopting  parent  and  not  of  adopted 
child  where  child  dies  without  issue  after  death  of 
adopting  parent— (1877-1902)  S.  412,  §4;  R8-1711, 
§17;  (1902)  S.  535,  §4. 

adopted  and  lawful  children  take  inter  se  by  distribu- 
tion as  lawful  children— (1877-1902)  S.  412,  §4; 
R8-1711,  §17;  (1902)  S.  535,  §4. 
to  adopted  children  from  their  adopting  parents  as 
with  lawful  children,  except  property  limited  to  heirs 
of  the  body  of  the  adopting  parent  or  coming  to  him 
from  collateral  kindred  bv  representation — (1877- 
1902)  S.  412,  §4;  RS-1711;  §17;  (1902)  S.  535,  §4. 

to  illeffitlmate  children:  of  mother  dying  without  sur- 
vivino-  husband  or  lawful  issue— (1865)  S.  341,  §2; 
R6-751,  §147;  R8-2353,  §147;  R9,  -§169 ;  (1899) 
S,  471.     C.  1223. 

of  either  parent  after  their  subsequent  mar- 
riage and  recognition  of  the  children— no  legitimate 
children  surviving — (1905)   S.  577. 

to  next  of  hin:  one-half,  if  widow  survives  and  no  issue 
—  (1676)  S.  1,  §2;  (1681)  S.  2,  §12;  (1795)  S.  24, 
§13;  Rl-153,  §13;  R2-174,  §13;  R4-350,  §13; 
R5-275,  §13;  R6-751,  §147;  R8-2353,  §147;  R9, 
§169;   (1899)   S.  471. 

to  next  of  kin  in  equal  degree  and  their  representa- 
tives, no  widow  or  issue— (1795)  S.  24,  §12  ;  Rl-153, 
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§12;    R2-174,    §12;  E4-350,    §15;    E5-275,    §13; 

R6-751,   §147;  R8-2353,  §147;  R9,  §169;    (1899) 

S.  471. 
to  mother:  in  equal  share  \dtli  brothers  and  sisters  and 

their  representatives,  if  no  father,  wife  or  children— 

(1795)     S.  24,    §14;    Rl-153,    §14;    R2-174,    §14; 

R4-350,  §14;  R5-275,  §14;  R6-751,  §147;  R8-2353, 

§147;  R9,  §169;  (1899)  S.  471. 
to  mother  of  illegitimate  child:  if  child  die  intestate 

and  unmarried— (1865)   S.  3^1,  §1;  R6-751,  §147; 

R8-2353,  §147;  R9,  §169;   (1899)   S.  471;   (1905) 

S.  559,  §1.     C.  1238. 

or  her   next  of  kin,   if  she  die  first — (1905) 

S.  559,  §1. 
to  unktiown  next  of  kin:  payment  into  court  and  invest- 
ment of  proceeds  of  sale  of  lands — (1864)  S.  344,  §1  ; 

(1865-1874)   S.  345,  §1. 
to    represeniatives   of   persons   presumed   to    he    dead: 

(1885)  S.  446,  §3;  R7-775,  §5;  R8-2353,  §212;  R9, 

§32. 
to  representative  of  next  of  kin  presumed  to  be  dead: 

of  proceeds  of  partition  sale  of  lands — with  refunding 

bond— (1864)     S.  344,     §1;     (1865)     S.  345,     §1; 

R6-751,  §34;  R8-2420,  §34;   (1898)   S.  273,  §28. 

of    intestate    personalty— (1864)     S.  344,    §1t 

(1865-1874)  S.  345,  §1. 
income  to  overseer  of  the  poor:  if  no  next  of  kin  after 

one  year— (1784)  S.  19,  §1;  Rl-75,  §1;  R2-76,  §1  ; 

R4-345,    §1;    R5-275,    §25;    R6-395,    §9;    (1885) 

S.  406;  R8-1425,  §18. 

interest  to  be  paid  yearly  to  township  or  city  treas- 
urer for  the  poor— (1890)    S.  418 ;   R8-1425,    §28; 

R9,  §169;   (1899)   S.  471. 

if  no  next  of  kin,  principal  to  be  inyestcd  and  ]>aid 

to  persons  legally  entitled  on  application  within  seven 

years— (1784)    S.  19,    §2;    Rl-75,    §2;    R.2-76,    §2; 

R4-345,    §2;    R5-275,    §26;    R6-395,    §10:    (1885) 

S.  406;    R8-1425,    §18;    (1890)    S.  418;    R8-1425, 

§28;  R9,  §169;  (1899)  S.  471. 

pendino;  and  past  proceedings — not  affected  by   Act 

of  1005  as  to  estate  of  illegitimate  children — (1905) 

S.  559. 
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principal  to  overseer  of  the  poor:  if  no  application  by 
next  of  kin  mthin  seven  years — (1784)  S.  19,  §3; 
Kl-75,  §3;  E2-76,  §3;  R4-345,  §3;  R5-275,  §27; 
R6-395,  §9;  (1885)  S.  406 ;  R8-1425,  §18;  (1890) 
S.  418  ;  R8-1425,  §28  ;  R9,  §169  ;  (1899)  S.  471. 
reserving  rights  of  foreigners  by  treaty  or  other- 
wise—(1784)  S.  19,  §3;  Rl-75,  §3;  R2-76,  §3; 
R4-345,  §3;  R5-275,  §27;  R6-395,  §9;  (1885) 
S.  406;  R8-1425,  §18;  (1890)  S.  418 ;  R8-1425, 
§28 ;  R9,  §169 ;  (1899)  S.  471,  §2. 
next  of  kin  barred  after  seven  years — (1885)  S.  406  ; 
R8-1425,  §18;  (1890)  S.  418 ;  R8-1425,  §28;  R9, 
§169;  (1899)  S.  471,  §1. 

to  guardian.-  of  orphan  children  of  intestate  to  be  ap- 
pointed—(1676)  S.  1,  §2;  (1681)  S.  2,  §12. 

to  foreign  guardian:  in  other  state  by  order  of  ordinary 
or  Orphans'  Court— (1847)  S.  133 ;  R5-341,  §§li, 
12 ;  R6-464,  §§6,  7 ;  R8-1615,  §§6,  7. 

in     other     country — by     like     order — (1871) 

■      S.  136;  R6-464,  §§6,  7;  R8-1615,  §§6,  7. 

to  foreign  truste'e:  by  order  of  ordinary  or  Orphans' 
Court— (1886)  S.  185,  §1;  R8-3683,  §9. 

to  judgment  creditor:  of  personal  representative  of  dis- 
tributee (in  partition)— (1888-1898)  S.  269,  §1 ; 
R8-2420,  §65;  (1898)  S.  273,  §31. 

to  executor  or  administrator  c.  t.  a.  of  distributee  (in 
partition) :  having  testamentary  power  to  collect 
rents  but  not  to  sell  during  life  of  distributee— (1891 - 
1898)  S.  271,  §2;  R8-2420,  §67;  (1898)  8.273, 
§49. 

to  heirs  of  remainder-man  (in  partition  suit)  :  after  in- 
vestment for  particular  estate— (1898)  S.  273,  §48. 

to  trustee  under  ivill  of  ncmrresident  (in  partition^  suit)  : 
with  bond— (1893)  S.  272,  §1;  R8-2420,  §68; 
(1898)  S.  273,  §50. 

representation  among  collaterals:  excluded  after  broth- 
ers' and  sisters'  children— (1795-1898)  S.  24,  §18; 
Rl-153,  §13;  R2-174,  §13;  R4-350,  §13;  R5-275, 
§13;  R6-751,  §147;  R8-2353,  §147;  R9,  §169. 
C.  2251. 

admitted  generally— (1899)   S.  471.     C.  1016, 

2251. 
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advancements:  to  be  reckoned  against  child's  share — 
(1795)  S.  24,  §13;  Rl-153,  §13;  R2-174,  §13; 
E4-350,  §13;  E5-27o,  §13;  E6-751,  §147;  E8-2353, 
§147;  E9,  §169;   (1899)   S.  471. 

decree  for  distribution:  of  intestate  personalty  by  Or- 
phans' Court— after  accounting  bv  administratoi — 
(1795)  S.  24,  §12;  El-153,  §12;  E2-174,  §12; 
E4-350,  §12;  E5-275,  §12. 

after  accounting  by  administrator  or  executor — 
(1874)  E6-751,  §146;  E8-2353,  §146;  E9,  §168. 
C.  138,  650,  760,  881,  1299,  881a. 
for  distribution  under  will— (1872)  S.  375,  §1 ; 
E6-751,  §151;  E8-2353,  §151;  E9,  §173.  0.881, 
890,  914,  1087,  1185,  1455,  1669,  881a. 
court  may  direct  distribution,  in  original  or  other  in- 
vestments, to  minors — (1900)  S.  521. 

refunding  bond:  Avith  sufficient  sureties— (1795-1849) 
S.  24,  §17  ;  El-153,  §17  ;  E2-174,  §17 ;  E4-350,  §17  ; 
E5-275,  §17.     0.  138. 

required  without  sureties— (1849)  S.  216,  '§1; 
E5-275,  §28;  E6-751,  §150;  E8-2353,  §150;  E9, 
§172. 

for  intestate  personalty  or  proceeds  of  partition  sale 
of  land — as  to  heirs  or  next  of  kin  or  heirs  not  found 
or  presumed  to  be  dead — custody  and  action — (1864) 
S.  344,  §2;  (1865-1874)  S.  345,  §2. 
for  proceeds  of  partition  sale  in  such  case — (1874) 
E6-795,  §34;  E8-2420,  §34;  (1898)  S.  273,  §28. 
And  see  Eefunding  Bond. 

action:  distributees  have  action  at  law  against  personal 
representative  after  decree — (1795)  S.  23,  §12; 
El-153,  §12;  E2-174,  §12;  E4-350,  §12;  E5-275, 
§12;  E6-751,  §146;  E8-2353,  §146;  E9,  §168. 
debts  unpaid  or  disputed  are  no  defense  against  lega- 
tee or  distributee  in  default  of  order  and  decree  bar- 
ring creditors— (1849)  S.  216,  §6;  E6-751,  §65; 
E8-2353,  §65 ;  E9,  §76. 

action  bv  distributee  for  surplus  proceeds  of  sale  of 
land— (1823)  S.  %S,  §2. 

distributive  share — until  attached  or  paid — subject  to 
debts— (1849)  S.  216,  §5;  E6-751,  §66;  E8-2353, 
§66 ;  E9,  §77. 
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enforced     by     attachment— (1846)      R4-346,     §10: 
R6-751,  §92;  RS-2353,  §92;  E9,  §110. 
action    in    Orphans'    Court— (1855)     S.  294,     §17; 
R5-574,    §65:   R6-751,    §165;   R8-2353,    §165;   R9, 
§192. 

by  decree  of  Orphans'  Court — enforced  by  suit  in  Or- 
phans' Court  as  in  Chancery- (1872)  S.  375,  §1 ; 
R6-751,  §151;  R8-2353,  §15i;  R9,  §192. 

appeal:  decree  of  Orphans'  Court  for  distribution  of 
intestate  personalty — subject  to  appeal— (1795)  S.24, 
§12;  Rl-153,  §12:  R2-174,  §12;  R4-350,  §12; 
R6-751,  §146:  R8-2353,  §146;  R9,  §204. 
decree  of  Orj^hans'  Court  for  distribution  under  will 
—appeal  by  executor  in  twenty  davs  and  with  bond— 
(1872)  S.  375,  §1:  R6-751,  §151;  R8-2353,  §151; 
R9,  §173.     C.  2175. 

payment:  balance  not  claimed  by  legatee  or  distributee 
paid  into  Preroirative  or  Orphans'  Court  on  account- 
ing and  payable  bv  order  of  court  on  petition — 
(1899)  S.  474. 

if  no  application  within  three  months  after  settle- 
ment of  account— (1904)  S.  502. 

Act  of   1899    (S.  474)    extended  to  trustees— 

(1905)  S.  570. 

receipt  for  legacy  or  distributive  share  to  be  filed  and 
recorded  by  surrogate  and  copy  admissible   in  evi- 
dence—(1820)    S.  91,    §38;    R2-776,    §38;    R4-205, 
§34:  R6-751,  §140:  R8-2353,  §140;  R9,  §163. 
Oases : 

comflct  of  laivs:  distribution  of  personal  property  gov- 
erned by  laws  of  domicil — 1817,  897. 
statute  passed  after  testator's  death  before  distribu- 
tion determines  next  of  kin  taking  as  legatees — 1016. 

when  made:  in  shares,  each  on  death  of  the  taker  of  the 
income  of  that  share — 1797. 

at  end  of  each  life  estate — remainder  after  death  of 
two  life  tenants — 1925. 

absolute  as  to  each  residuary  share  on  arrival  of  desig- 
nated time  for  its  payment — 2129a. 
under  direction  to  divide  equally  among  daughters 
"as  they  respectively  attain  the  age  of  eighteen" — 
those  over  eighteen  take  their  shares  of  the  principal 
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immediately  and  the  others  as  they  attain  eighteen— 
420. 

proceeds  of  sale  after  death  of  widow  and  one  child 
not  hindered  by  direction  that  widow  and  two  chil- 
dren should  occupy  the  land  and  share  the  profits— 
1265. 

to  Imsband:  wife's  personal  property  goes  to  husband 
jure  mariti  and  not  as  next  of  kin — 313. 
equitable  right,  not  legal  and  not  saved  by  wife's  will 
appointing  other  executor  and  bequeathing  her  per- 
sonalty "subject  to  the  legal  rights  of  my  husband 
should  he  survive  me" — 2271. 

wife's  personal  property  though  in  hands  of  trustees 
under  antenuptial  agreement  with  no  disposition  at 
her  death— 313. 

includes  income  of  spendthrift  trust  assigned  to  wife 
for  her  life  by  husband  cestui  que  trust — 2274. 
not  converted  in  husband's  lifetime — 1084, 
subject  to  refund  for  wife's  debts — 1084. 
in  wife's  intestate  property — not  affected  by  statute 
of  1864  (S.  349)  as  to  married  woman's  will— 1084. 

to  ividow:  inchoate  interest  in  case  of  husband's  dying 
intestate  as  to  personal  property  not  sufficient  consid- 
eration for  wife's  note — 1338. 

in  proceeds  of  land  under  contract  of  sale  bv  intestato 
—2054. 

community  right  of  later  domicil  controls  earlier  will 
—1817. 

to  mother  of  bastard:  doep  not  extend  to  children  of  de- 
ceased mother  (before  1905)— 1238. 

to  children  as  class:  after  possibility  of  further  issue 
extinct— 916. 

to  infant  child:  by  way  of  maintenance — regulated  by 
court— 2211. 

to  assignee  of  idiot  next  of  hiri:  under  void  assignment 
—void— 870. 

to  r/uardia>i:  proper  payments  of  income  for  infant, 
allowed,  where  no  guardian  appointed — 1623. 

to  illegitimate  child:  legitimacy  may  be  questioned  by 
court — thou2:h  child  recognized  by  parents  as  legiti- 
mate—192S. 

excluded  as  next  of  kin  of  the  dead  mother's  fatlier 
(decedent)— 1223. 
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representation:  no  representation  among  collateral  after 
children  of  brothers  and  sisters  (before  statute  of 
1890)— 760. 

collateral  other  than  representatives  of  brothers  and 
sisters  take  per  capita  (under  former  statute) — 760. 
first  cousins  and  their  descendants  exclude  descend- 
ants of  deceased  great-uncle — 2251. 

decree  of  Orphans    Court:  not  under  will— statute  (be- 
fore 1872)  confined  to  administrators — 1299. 
only  in  intestate  estates  (before  Act  of  1872— S.  375) 
—299. 

not  necessary  to  legatees'  right  of  action — 881a. 
necessary  to  right  of  action  by  next  of  kin  on  admin- 
istration bond — 138. 

one  decree  for  all  distributees  though  not  applicants 
—694. 

procedure — reviewed  by  Green,  O. — 650. 
force  and  conclusiveness  of  decree  reviewed  by  Green, 
0.-694. 

conclusive  between  administrator  and  distributee  as 
to  person  and  amount,  not  as  to  payment  or  release^- 
and  sufficient  on  appeal  though  share  satisfied  and 
released — 694. 

recog-nition  in  decree  of  payment  to  life  tenant  not 
an  adjudication  to  her  as  absolute  gift — 857. 
notice   not  necessary   to   intestate  distribution   after 
settlement  of  account — 650. 

necessary  to  decree  for  distribution  under  will 

—881,  881a,  1455. 

decree  under  will  not  conclusive  against  widow  with- 
out special  notice— 881,  881a,  1455. 
Orphans'  Court  cannot  open  final  decree  of  distribu- 
tion— after  lapse  of  the  six  months  allowed  for  ap- 
peal—650. 

omission  of  next  of  kin — only  remedy  against  dis- 
tributees receiving  excessive  amount — after  lapse  of 
time  for  appeal — 650. 

decree  of  settlement  not  reversed  because  distribution 
not  made  as  directed — 101. 

payment:  in  securities — subsequent  stock  dividends  re- 
ceived by  executor  belong  to  undistributed  shares — 
2129. 
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in  securities — may  he  bv  consent — 2175. 
by  order  of  court — notice  necessary  and  judi- 
cial approval  of  investments — 2175. 
transfer  of  lots  held  as  personalty  in  settlement  of 
distributive  share — unobjectionable — 1110. 
evidence   of  payment  of   distributive   share — receipt 
lost— 434. 

overpayment — reimlnirsement  of  undistributed  shares 
out  of  prior  distributee's  interest  as  remainder-man 
in  fund  reserved  for  widow's  annuity — 2129. 
advances    for    maintenance — set    off    to    reasonable 

amount 2  211. 

improper  distribution  of  personalty  taken  out  of  ac- 
count and  charged  against  distributee's  share  of  the 
realty— 908. 

release  and  merger:  release  by  distributee  conclusive  on 
court  and  estops  distributee  (release  given  on  settle- 
ment with  creditors  claiming  after  decree) — 1939. 
merger — interest  of  daughter  in  mortgage  held  by  de- 
cedent merged  in  her  husband's  title  to  the  land — and 
foreclosure  decreed  only  to  the  extent  of  the  other  dis- 
tributive shares — 432. 

distributive  share  in  remainder — not  lost  by  bequest 
for  life  to  distributee  and  remainder  undisposed  of 
-1084. 

action  for  disiributive  sliare:  next  of  kin  may  sue  in 
equity — though  Orphans'  Court  and  courts  of  law 
have  concurrent  jurisdiction  after  decree  of  distribu- 
tion—870. 

equity  jurisdiction — exclusive  before  decree  of  dis- 
tribution, and  concurrent  after  decree  with  Orphans' 
Court  and  courts  of  law — 870. 

lies  in  equity  without  previous  decree  for  distribu- 
tion— not  excluded  by  statutory  jurisdiction  of  c^^urts 
of  law— 687. 

lies  in  equity  after  account  in  Orphans'  Court  and 
before  decree  for  distribution — 687. 
widow  cannot  recover  before  account  settled — nor 
prove  against  insolvent  estate  of  a  deceased  admin- 
istrator (the  other  administrator  surviving) — 131. 
executor's  liability  to  distributee  (in  remainder  then 
dne)  makes  the  latter  a  creditor  and  a  voluntary  con- 
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veyauce  bv  tlie  executor  is  fraudulent   as  to  liim — 
1883. 

evidence— distributee    must    prove   his    interest    and 
title— 724. 

in  Chancery — bill  for  distribution  of  income  discon- 
tinued on  settlement  with  executor  for  income  and 
principal  (matured  since  bill  filed)— 417. 
distribution  not  enjoined  for  protection  of  remainder- 
man (imder  A.'s  will)  against  executor  of  ii.'s  lega- 
tee for  life  of  B.  on  allegation  without  pr(X)f  that 
A.'s  estate  was  in  the  hands  of  the  deceased  legatee  B. 
—1788. 

not  enforced  in  partition  suit  in  favor  of  one  heir 
against  another  who  had  been  administrator  of  an- 
cestor's estate  and  not  accoimted — 2196. 
outstanding  claims  as  a  defence — see  Pkesextment 
OF  Claims. 
incidental  construction:  see  Coxstruction  of  Will. 
And  see  Per  Capita — Per  Stirpes — Payment  of 
Legacies. 

diversion  of  trust  fuxds: 

fund  followed:  at  option  into  or  against  land  purchased 
with  fund — 1215a. 

can  only  be  followed  as  a  charge  against  the  land  pur- 
~    chased — 1215. 

mingling  with  individual  funds:  intendment,  as  to  pro- 
portionate amounts,   against  trustee — 1215a. 
And  see  Trust  and  Trustee. 

DI  VESTING: 

see  Vesting. 

^'DOLLARS": 

not  explained  bv  parol  evidence  as  so  much  in  stocks 
at  nominal  value — 1197. 

D03IICIL  OF  DECEDENT: 

cannot  be  questioned  collaterally  in  suit  by  foreiom 
administrator — 1168. 

infant  follows  mother  after  death  of  fathei — 1212. 
for  distribution:  tax  and  vote  elsewhere  as  evidence  of 
intention — 1496. 
And  see  Foreign  Domicil. 
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Cases  : 

what  is:  note  payable  to  decedent  may  be  transferred  to 
donee  without  indorsement — 679. 

what  is  not:  verbal  gift  of  a  privilege  to  take  stock — 
713. 

apprehension  of  death:  necessary — 1237. 

delivery:  necessary — direction   as  to  unfinished  wagon 
insufficient — 208. 

deposit  of  negotiable  bonds  to  bearer  with  three  per- 
sons for  delivery  to  donee  at  donor's  death — sufficient 
—1650. 

key  of  box  in  other  room  containing  savings  bank 
book — insufficient — 13.50. 

key  of  box  which  was  locked  up  in  a  closet  and  not 
taken  into  possession  of  donee — insufficient — 399. 
key  of  box  in  locked  closet,  the  key  of  which  was  in 
possession  of  another — insufficient — 399. 

evidence:  want  of  indorsement  of  note  as  evidence  of 
want  of  intention — 679. 

onus  probandi — on  donee  (as  to  validity) — 1168. 
validity  not  presumed  from  mere  possession — 1168. 

DOUBLE  CONTINGENCY: 

see  Contingency. 

DOWER. 

Text.  21-29. 
Statutes : 

lahat  is:  one-third  for  life  as  at  common  law — (1799) 

S.  37,    §1;    Rl-343,    §1;    R2-397,    §1;    E4-71,    §1; 

R5-227,    §1;    R6-320,    §1;    R8-1275,    §1.     C.  186, 

2065,  2262. 

not  in  lands  held  bv  husband  under  express  trust — 

(1870)  S.  350;  R6-320,  §25;  R8-1275,  §25. 

reserved— in  descent— (1780-1817)  S.  14,  §4;  Rl-43, 

§4;    (1817-1838)    S.  52,    §7;    R2-608,    §7;    (1838- 

1894)  S.  131,  §3;  R4-337,  §6;  R5-212,  §6;  R6-296, 

§6;  (1894)  S.  460;  R8-1193,  §14. 

in  descent  from  illegitimate  husband  to  his  mother 

—  (1877)  S.  400;  R8-1193,  §13;  (1905)  S.  558,  §1. 

or  her  heirs— (1905)  S.  558,  §1. 

reserved  in  estate  tail,  converted  by  statute — (1820") 
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S.  88,  §2;  E,2-774,  §2;  E4-337,  §11;  R5-212,  §11; 
R6-296,  §11;  R8-1193,  §11.     C.  2027. 
cut  off  by  devise  of  husband  living  separately  under 
final  decree  on  his  application — (1874)  116-636,  §16  ; 
E8-2012,  §17;  S.  328,  §2. 

married  man — living-  separately  seven  years — may  de- 
vise, &c.,  as  sole — by  leave  of  chancellor— (1896) 
S.  499. 

quarantine:  use  of  mansion  and  messuage  without  rent 
until  assignment— (1799)  S.  37,  §2;  ill-343,  §2; 
R2-397,  §2;  R4-71,  §2;  R5-227,  §2;  R6-320,  §2; 
R8-1275,  §2.  C.  25,  253,  437,  964,  1574,  1746, 
1963,  2282. 

widow  chargeable  with  rent  after  assignment — 
(1820)  S.  89,  §10;  R2-677,  §10;  R4-71,  §24; 
R5-227,   §24;  R6-320,   §24;  R8-1275,   §24. 

assignment:  procedure  by  Orphans'  Court  commission- 
ers—on petition  of  widow  or  heir — (1820)  S.  89, 
§§2-4;  R2-677,  §§2-4;  R4-71,  §17;  R5-227,  §17; 
R6-320,  §17;  R8-1275,  §17. 

■ or  on   petition   of  purchaser — (1838)    S.  15^1; 

R4-71,  §§17-19;  R5-227,  §§17-19;  R6-320,  §§17-19; 
R8-1275,    §§17-19.     0.274,   447. 
procedure  by   commissioners — land    in   several   coun- 
ties-(1820)    S.    89,   §6;  R2-677,  §6;  R4-71,   §21; 
R5-227,   §21;  R6-320,   §21;  R8-1275,   §21. 
appointment    of    commissioners     (amending    R4-71, 
§17)— (1888)  S.  461;  R8-1275,  §27. 
appeal  within   twenty  days  to  Prerogative   Court— 
(1820)  S.  89,  §5;  E2-677,  §5;  R4-71,  §20;  R5-227, 
§20;  R6-320,  §20;  R8-1275,  §20. 
appeal  from  Prerogative  Court  within   thirty  days 
to    governor    and    council— (1820-1844)    S.  89,    §V; 
R2-677,  §7.     C.  435. 

appeal  from  Prerogative  Court  to  Court  of  Errors 
and  Appeals— (1869-1900)  8.339;  R6-214,  §58; 
R8-1020,  §78;  (1900)  S.  518,  §9.  C.  1590. 
fees  and  costs— (1820)  S.  89,  §§8,  9;  R2-677,  §§8, 
9;  R4-71,  §§22,  23;  R5-227,  §§22,  23;  R6-32o! 
§§22,  23;  R8-1275,  §§22,  23. 

purchaser  of  husband's  estate  under  judgment  sale 
may  have  one-third   set  off  in  wife's   lifetime   and 
29 
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afterward  so  admeasured  to  the  widow — (1878) 
S.  302,  §1;  R7-266,  §1;  R8-1275,  §26. 
inchoate  dower  assigned  in  Chancery  to  insane  wife 
and  afterward  so  admeasured  to  the  widow — (1878) 
S.  301,  §§1,  2;  R7-266,  §§2,  3;  R8-1275,  §§28,  20. 
C.  1396. 

exclusive  jurisdiction  of  Supreme  and  Circuit  Courts 
in  writ  of  dower— (1799)  S.  37,  §9;  Rl-343,  §9; 
R2-397,  §9;  R4-71,  §9;  R5-227,  §9;  R6-320,  §9; 
R8-1275,  §9.     C.  1422. 

admeasurement  in  default  of  plea — (1799)  S.  37, 
§8;  Rl-343,  §8;  R2-397,  §8;  R4-71,  §8;  R5-227, 
§8;  R6-320,  §8;  R8-1275,  §8. 

assignment  by  default  or  collusion  against  infant 
heir  may  be  contested  when  he  comes  of  age — (1799) 
S.  37,  §6;  Rl-343,  §6;  R2-397,  §6;  R4-71,  §6; 
R5-227,  §6;  R6-320,  §6;  R8-1275,  §6. 
damages  recoverable  on  deforcement — value,  if  hus- 
band died  seized,  from  his  death — otherwise  from  de- 
mand—(1799)  S.  37,  §3;  Rl-343,  §3;  R2-397,  §3; 
R4-71,  §3;  R5-227,  §3;  R6-320,  §3;  R8-1275,  §3. 
C.  170,  215,  1741,  2047. 

execution  after  verdict  in  dower  stayed  on  writ  of 
-' ■  error — onlv  if  recognizance  given — (1799)  S.  38,  J58  ; 
Rl-345,  §8;  R2-400,  §8;  R4-980,  §8:  R6-372,  §13; 
R8-1390,  §13. 
tenant  in  dower:  liable  for  waste — (1795)  S.  26,  §3; 
Rl-179,  §3;  R2-708,  §3;  R4-122,  §3;  R5-907,  §3; 
R6-1235,  §3 ;  R8-3748,  §3. 

widow  mav  bequeath  crops  of  dower  lands — (1795) 
S.  27,  §13*;  Rl-189,  §13  ;  R2-223,  §13  ;  R4-367,  §12  ; 
R5-915,  §12;  R6-1245,  §10;  R8-3759,  §10. 
release:  by  wife  of  idiot  or  lunatic  as  if  sole — (1889) 
S.  284,'^§2;  R8-1696,  §33. 

by  insane  wife  (inchoate  dower)  in  sale  of  land — un- 
der direction  of  chancellor  and  proceeds  invested  to 
await    vesting— (1878)     S.  301,     §§1,    2;    R7-267; 
■  R8-1275,  §28.     C.  1396. 

by  insane  dowress — procedure  in  Chaucerv — (1892) 
S.  462;  R8-1275,  §§30,  31. 

release  without  husband  on  sale  of  infants'  land  sub- 
ject to  dower  or  devised  to  dowress  for  life  or  years 
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in  lieu  of  dower-(1870)  S.  362,  §1;  E6-481,  §7; 
R8-1711,  §7. 

may  be  released  by  married  woman  without  husband 
joimngr-(1902)   S.  534. 
gross  sum:  sale  of  infant's  lands  free  from  dower  and 
o;ross  sum  or  permanent  investment — (1845)  S.  152, 
§0;  E4-550,  §6;  E5-357,  §12;  R6-481,  §6;  R8-1711, 

§6. 

sale  of  infant's  lands  free  from  dower  and  gross  sum 
or  permanent  investment  of  value  of  devise  for  life 
or  years  in  lieu  of  dower — (1866)  S.  348,  §1; 
R6-481,  §6;  R8-1711,  §6. 

in  Chancery  sale  of  lands  of  one  presumed  to  be  dead 
-(1889)  S.  303,  §§1,  2;  R8-1185,  §§5,  6. 
in  lands  of  idiot  or  lunatic — in  lieu  of  dower  or  of 
.devise  for  life  in  lieu  of  dower— (1889)  S.  284,  §1; 
R8-1696,  §32. 

•dower  reserved  on  sale  of  land  by  Orphans'  Court  for 
debts-(1825)  S.  71;  R3-130;  R4-660,  §26;  R5-760, 
§26;  R6-751,  §70;  R8-2353,  §70;  R9,  §81. 
sale  of  land  by  Orphans'  Court  free  from  dower  and 
gross  sum  paid  by  consent  or  without  consent — rea- 
sonable sum  invested — (1870)  S.  347,  §§1-3; 
R6-1039,  §§18,  19;  R8-2978,  §§18,  19.     C.  1708. 

one-third   of  proceeds  invested  by  consent  in 

partition  sale  by  Supreme  Court  or  Common  Pleas — 
(1816-1855)  S.  60,  §8;  R2-597,  §8;  R4-101,  §23; 
R5-600,  §23.     C.  608,  2208. 

or  by  Orphans'  Court  or  Prerogative  Court— 

(1846-1855)  R4-101,  §23;  R5-600,  §23. 
sale  of  land  free — in  partition  in  any  court — and  gross 
sum  paid  by  consent  or  without  consent — reasonable 
sum  ascertained  by  court  and  invested — (1855) 
S.  232,  §§1-3;  R5-600,  §§29-31;  (1874-1898) 
R6-1039,  §§18,  19;  R8-2978,  §§18,  19.  C.  1691, 
850,  608. 

so,  in  partition  in  Chancery  against  unknown 

owners— (1863-1898)  S.  308,  §2;  R6-795,  §32; 
R8-2420,  §32. 

so,  in  partition  in  Chancerv  in  general — (1898) 

S.  273,  §52. 

by  order  of  court  in  Orphans'  Court — partition 
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or  executors'  or  administrator's  sale — (1876)  S.  324, 
§§1-4;  E6-1039,   §§33-36;  E8-2978,   §§29-32. 

and,  as  to  inchoate  dower,  in  partition  in  any 

court— (1898)  S.  273,  §39. 

sale  of  land  free — for  taxes  and  assessments — (1874) 

R6-1039,  §§24,  25;  R8-2978,  §§24,  25. 

for    taxes,    &c.,    under    Martin    Act — (1892) 

S.  584,  §1;  R8-3275,  §465. 

mortgage  hy  guardiun  for  improvements:  widow  join- 
ing to  receive  one- third  of  the  net  proceeds — (1886) 
S.  182,  §2;  R8-1615,  §12;  S.  183,  §3 ;  R8-1615,  §16. 

mortgage  for  dower:  consent  to  gross  sum — by  agree- 
ment with  guardian  and  money  raised  by  mortgage — 
direction  of  chancellor — (1897)   S.  497. 

sale  of  land  for  dower:  by  Orphans'  Court  on  proceed- 
ing to  set  off  dower  and  opinion  that  it  cannot  be  done 
without    prejudice— (1894)     S.  265,    §1;    R8-2978, 
§45. 
Cases  : 

m  general:  lex  loci  rei  sitae  governs — 876. 

outstanding  dower  rioiit  is  breach  of  covenant  ao-ainst 
encumbrances — 229. 

sold  in  attachment  for  debt  of  husband — sale  set  aside 
—2118. 

not   forfeited   by   judgiuent   against   husband    under 
Revolutionary  Confiscation  Act — 39. 
not  barred  by  collusive  foreclosure  sale  in  husband's 
lifetime  for  his  benefit — 2265. 

not*  subject  to  deduction  for  taxes  paid  by  grantee  of 
husband— 1716. 

subject   to   deduction   for    assessments   for   improve- 
ments paid  by  grantee  of  husband — 1716. 
before  assignment  is  chose  in  action — and  not  releas- 
able  in  fraud  of  her  creditors — 1017. 
barred  by  widow's  assignment  to  tenant  in  possession 
—165. 

by  ante-nuptial  contract  and  dividend  received 

on  it  from  insolvent  estate — 743. 

by  joint  deed  with  husband  in  trust  and  deed 

by  trustee — 1252. 

widow  not  estopped  by  Orphans'  Court  sale  procured 

and  made  bv  her  as  administratrix — 178. 
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dower  shifted  to  proceeds  of  sale  of  land  by  Orphans' 
Court  free  from  dower — 1708. 

sale  by  Orphans'  Court  free  from  dower — widow  not 
boimd  by  administrator  taking  mortgage  to  secure 
the  dower  and  relinquishing  its  priority  in  favor  of 
other  mortgagee — 19G0. 

widow  accepting  concurrent  mortgage  in  payment 
cannot  claim  preference — even  for  interest  just  ma- 
turing—1295. 

merged   by   taking   deed   for    equity    of   redemption 
against   mortgage — though    originally   paramount   to 
mortgage — and  action  lost  against  purchaser  in  fore- 
closure—278. 
in  what  property:  in  unimproved  land — 699. 

in  lands  held  in  trust  for  husband,  for  which  he  was 
entitled  to  conveyance — 186. 

in  lands  in  which  husband  had  a  resulting  trust— 
1697. 

in  equitable  estate  of  husband  under  agreement  of  A. 
to  devise  land  to  him — 838. 

in  equitable  estate  of  husband  created  by  deed  of  hus- 
band and  \yiie  to  trustee — 2262. 
in  surplus  proceeds  after  testamentary  conversion  of 
lands  devised  to  husband — 1638. 
in  land  held  by  deceased  husband  in  severalty  as  a 
ISTew  Jersey  proprietory  share — notwithstanding  al- 
leged custom — 1952. 

in  partnership  lands — subject  to  partnership  creditors 
and  settlement  inter  se — 1399. 

in  liusband's  undi^dded  share — not  affected  by  volun- 
tary parol  partition — 242. 

in  lands  held  by  husband  as  alien  friend — 186. 
in  fee  simple  devised  to  husband  subject  to  divest- 
ment on  his  death  ^vithout  issue — 260. 
in  land  devised  to  husband — not  subject  to  execution 
on  judgnnent  bond  given  by  him  in  satisfaction  of  a 
legacy  charged  on  the  devise — 242. 
in   estate   tail    (converted  by  statute)— in   surviving 
wife  of   statutory  life   tenant — notwithstanding  pre- 
vious conveyance  by  life  tenant  in  fee  with  former 
wife  and  re-conveyance  to  him — 2027. 
in  land  devised  to  A.   "if  he  should  again  become 
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compos  mentis"  (which  he  did  not) — and  otherwise  to 
husband  of  claimant  who  took  possession  and  died 
seized — 96. 

in  equity  of  redemption  of  husband — 279,  53a. 
subject  to  mortgage  made  before  husband's  seizin — 
634,  1399,  619. 

subject  to  moi-tgage  made  by  husband  before  marriage 
—315,  1451. 

in  equity  of  redemption — represented  by  surplus  of 
foreclosure  sale — 560. 

widow  in  possession  may  redeem  premises  from  mort- 
gage— 1377. 

right    subject   to   mortgage    made   before    husband's 
seizin,  but  not  to  mortgage  made  by  him — 1399. 
subject  to  mortgage  in  which  she  joined,  though  lands 
sold  by  executor  under  power  of  sale  and  mortgage 
paid  out  of  the  proceeds — 876. 

prior  to  mortgage — and  need  not  redeem,  if  mortgage 
made  by  husband  without  her — 584. 
subject  to  prior  mortgage  and  to  legacies  charged  on 
the  land  which  came  to  her  husband  as  devisee — 619. 
subject  to  mortgagee  in  possession  under  mortgage 
made  before  the  marriage — 1451. 
subject  to  mortgage — though  mortgage  purchased  by 
the  grantee  of  the  land  from  the  husband — 155. 

or  equity  of  redemption  purchased  by  the  mort- 

g^agee — 638. 

proceeding  after  release  of  equity  by  husband  to  mort- 
gagee by  bill  to  redeem  pro  tanto — 224. 
right  of  redemption  on  her  payment — in  proportion 
of  whole  value  to  value  of  her  life  interest — 634. 
dower  in  equity  of  redemption — protected  against 
misappropriation  of  timber  to  later  incumbrances — 
699. 

no  dower  right  in  land  held  in  undisclosed  trust  by 
deceased  husband — 1952. 

not  in  lands  held  by  husband  and  other  as  joint  ten- 
ants—2065. 

not  in  lands  of  alien  husband  (before  statute) — 107. 
not  in  land  devised  to  executors  to  sell  and  divide 
among  husband  and  his  brothers  in  different  propor- 
tions from  those  of  descent — 404. 
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not  extended  to  improvements  since  sale  by  husband 

—35,  2265. 

"dower"  construed  to  include  distributive  share  of 

personal   property — in  gift   to  wife   of   "her   hiAvful 

right  of  dower  in  my  estate" — 425. 

to  include  distributive  share  of  personal  property  in 

a  testamentary   reference  to   the   New   Jersey   laws 

"concerning  the  wife's  right  of  dower" — 807. 
seizin  of  husband:  cannot  be  denied  by  purchaser  claim- 
ing under  him — 15,   135. 

presumed  from  a  deed  to  husband   and   subsequent 

possession  by  him — 118. 
quarantine:  character  of   statutory  right  discussed  by 

Van  Fleet,  V.  O.— 1574. 

cases  as  to  character  of  estate  reviewed  by  Ste^^ens, 

V.  C— 437. 

review  of  authorities  as  to  nature  of  estate  in  briefs 

and  by  Scudder,  J. — 1574a. 

statutory  privilege  is  not  a  particular  estate  requiring 

consent  under  partition  act — 741. 

widow's  use  of  dwelling  for  self  and  family — 1163. 

statutory  estate  may  be  transferred — 437. 

widow   in    possession   before    assignment   entitled    to 

crops  gro^ATi  after  husband's  death — 25,  1746. 

possession  before  assignment  does  not  carry  growing 

crops — 253. 

takes  profits  not  subject  to  payment  of  interest  ac- 
cruing on  mortgage — 1311. 

is  not  life  tenant,  nor  liable  for  interest  or  taxes — 

1574. 

widow  in  possession  before  assignment — not  liable  for 

taxes  or  repairs — 1727. 

before  assignment  widow  not  liable  for  taxes,  mort- 
gage interest  or  repairs — 1574a. 

widow  occupying  real  property  by  consent  of  heirs 

not  liable  for  current  taxes  or  assessments — 1278. 

widow  liable  for  water  rates  as  personal  expense — 

1574a. 

right  extends  to  possession  of  the  dwelling  house  rent 

free — ^but  not  to   other  property,   for  which   she   is 

chargeable  for  rents  collected — 1600. 

not  extended  to  lands  of  husband  without  buildings 
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adjoininoj  the  mansion  on  the  widow's  own  land — 
964. 

not   rendered   liable   for   occupancy   of   mansion   by 
claiming  dower  in  other  property — 1622a. 
dowress  need  not  account  for  rents  of  mansion  house 
received — 832. 

may  occupy  rent  free  or  rent  and  receive  rents — 2282. 
widow  not  entitled  to  lease  and  receive  rents  of  an  un- 
finished building — 1727. 

not  extended  to  part  of  premises  leased  by  widow  or 
by  decedent — 1354. 

not  extended  to  part  of  premises  not  occupied  by 
widow  but  rented  by  her — 1335. 
grantee  of  dower  in  possession  not  accountable  for 
rents  to  mortgagee  in  foreclosure — 437. 
permanent  improvements  by  widow  in  possession  be- 
fore assignment,  made  by  mistake,  not  chargeable 
against  estate  of  infant  heir — 739. 

I    (1797)   widow  might  retain  possession  until  assign- 
ment though  she  could  not  enter — 78. 
possession    by    widow    before    assignment,    presump- 
tively as  dowress — 1481. 

no  right  of  possession — after  sufficient  assignment 
tendered — 56. 

no  right  of  possession  where  devise  in  lieu  of  dower 
— 325^ 

right  as  against  daughter  contesting  devise  of  the 
property  to  the  widow — 1963. 

assignment:  should  be  made  without  demand — 215a. 
in  several  devises — must  be  assigned  pro  rata  in  each 
—676. 

in  each  separate  tract  conveyed  by  decedent  to  dif- 
ferent purchasers — 1285. 

not  set  off  in  partition  suit  against  one  of  several 
tracts — and  balance  sold  free — 1691. 
may  be  by  one  heir  after  partition  if  sufficient — 56. 
equitable  assignment  by  consent  of  heirs  to  widow's 
taking  charge  of  the  real  property  and  collecting  the 
rents,  and  appropriating  one-third — 1622. 
application  cannot  be  made  by  devisee  as  heir  or  pur- 
chaser, under  Act  of  1820—447. 
notice  to  interested  parties  necessary — 228. 
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procedure — notice  to  resident  parties  by  publication — 
insufficient — 776. 

demand  not  necessary  before  action — 215a. 
order  refused  for  maintenance  of  the  widow  pendente 
lite— 612. 

recovery  may  be  in  parcels  against  tlie  several  ten- 
ants in  possession — 178. 

for  assignment  in  separate  parcels — grantee  of  each 
should  be  party  to  his  proceeding  only — not  joined— 
1285. 

appointment  of  commissioners  not  vacated  because 
title  of  applicants  as  heirs  afterward  questioned — 
537. 

assignment  by  commissioners — subject  to  review  by 
Prerogative  Court  for  inequality — 676. 
indefinite  return  insufficient — 36. 
assignment  set  aside  as  excessive  in  amount — 766. 
reimbursement  for  improvement  after  assignment— 
on  re-admeasurement  as  excessive — 776. 
proceedings  in  Orphans'  Court  set  aside  for  irregu- 
larity as  to  time  of  report  and  want  of  proper  descri])- 
tion  of  the  lot  set  off  and  statement  of  husband's 
seizin — 1621. 

no  appeal  before  1869  on  assignment — from  Preroga- 
tive Court  to  Court  of  Errors  and  Appeals — 435. 
statute    of    1869     providing    appeal — constitu- 
tional—1590. 

proceeding  by  writ — not  against  parties  having  inter- 
est less  than  freehold — ^1422. 

procedure — service  of  writ  against  non-resident  heir 
—61. 
grosis  sum:  valued  at  value  of  an  annuity  equal  to  the 
income  of  one-third  of  the  proceeds  of  sale — 287. 
(in   partition   sale)    full  compensation  intended  for 
loss  sustained  by  sale  of  her  estate — 850. 
rules  of  computation  not  to  be  strictly  followed  but 
master  to  ascertain  what  is  a  reasonable  sum — 850a. 
right  vested  by  widow's  written  consent  in  partition 
under  the  statute'  before  or  after  sale,  and  passes  to 
widow's  children  on  her  death  after  the  sale — 608. 
vests  by  her  consent  and  not  lost  by  her  death  before 
value  ascertained — 1622a. 
affected  after  consent  bv  her  death  before  ascertain- 
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ment,  so  far  as  it  is  evidence  of  the  value  of  her  life 
and  her  physical  condition  at  time  of  consent — 1622. 
mortgage,  under  Act  of  1816   (S.  60) — should  he  to 
the  commissioners  in  partition — 2208. 
investment  not  subject  to  tax  against  widow  except  on 
accrued  income — 2088. 

purchase  money  mortgage  securing  the  dower  in  sale 
of  land  by  Orphans'  Court  for  debts — subject  to  tax 
in  hands  of  administrator  and  chargeable  against 
widow's  interest — 2043. 
action:  equity  and  law  courts  have  concurrent  jurisdic- 
tion—315.*^ 

re-admeasurement  in  equity — 776. 
accounting  for  rents — in  Chancery,  notwithstanding 
previous    accounting   for   earlier   rents   in    Orphans'^ 
Court— 1335. 

indemnity  against  dower  required  of  heirs  in  enforce- 
ment of  decedent's  contract  of  sale — 1227. 
equity  jurisdiction  depends  on  legal  rights  of  parties 
and  attends  on  their  determination — 1422. 
question  as  to  legal  right  of  dower  must  be  deter- 
mined in  court  of  law — 624,  218. 
courts  of  law  must  decide  question  of  legal  title — 
1952. 

proceeding  in  equity — governed  by  principles  of  law 
—1422. 

dower  protected  bv  stav  or  injunction  against  waste 
—70,  699. 

equity  will  not  protect  dowress  by  injunction  against 
waste  before  assignment — 218. 

remedy  at  law — not  by  injunction  against  waste — 218. 
dower  subject  to  statute  of  limitations — 153,  448a. 
widow    not    entitled    before    assignment    to    recover 
against  heirs  in  debt  for  use  and  occupation — 127. 
action  lies  against  trespasser  before  assignment — 274. 
defence  and  pleading:  attack  on  fraudulent  divorce  by 
bill  for  dowei' — not  demurrable — 527. 
alienation  by  husband  and  subsequent  improvement 
by  defendant — insufficient  defence — 1540. 
court,  will  not  consider  defence  constituting  equitable 
bar  denied  by  widow — 1934. 

statutory  privilege  of  quarantine  does  not  affect  pro- 
ceeding for  assignment  (ob.) — 741. 


I 
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pleading — tout  temps  prist  as  at  common  law — 215. 

tout  temps  prist  cannot  be  pleaded  by  grantee  of 

heir— 170. 


no  defence  in  bar  of  damages — 215a. 

that  demandant  died  before  action  brought  is  a  plea 
in  bar  not  requiring  affidavit  as  a  dilatory  plea — 376. 
ne  unques  seisie  admits  marriage  and  death  of  hus- 
band— 16. 

compensation  for  annual  value  received  should  be 
sho\ATi  in  mitigation  of  damages  and  pleaded — 170. 

ddmages:  recoverable  by  statute — 170. 

recoverable  only  if  husband  died  seized — 3,  16,  2047, 
value  of  doAver  reckoned  from  demand — or  if  no  de- 
mand, from  suit — if  husband  did  not  die  seized — 634. 
statutory  damages  limited  to  case  of  deforcement — 
215. 

quere,  v^^hether  they  are  over  and  above  mesne  profits 
—2047. 

quere,  whether  they  include  mesne  profits — 3. 
not  include  widow's  share  of  rental  value  of  the  land 
occupied  by  hei' — 1622a. 

damage  for  detention — not  the  annual  value  of  the 
land— 42. 

assessed  by  writ  of  inquiry — 21. 

recoverable  in  equity  after  assiamment  by  Preroga- 
tive Court  which  could  not  award  damages — 1741. 
right  of  recovery  dies  with  the  widow — but  arrears 
recoverable  in  equity  on  her  death  pending  bill  for 
dower— 933. 
costs  recoverable  if  damages  recovered — 2047. 

release:  parol  release  not  admissible  in  defence  to  ac- 
tion at  la^^ — 227. 

statutory  release  of  inchoate  dower  by  insane  wife 
(under  S.  301) — not  retrospective  as  to  earlier  mar- 
riage and  title — 1396. 

by  infant  before  marriage — discharged  on  return  of 
consideration  like  infant's  jointure — 1704. 
cannot  enlarge  liability  of  sureties  of  the  widow  as 
special  guardian  for  infant  heir — 834. 
cannot  be  demanded  by  executor  as  preliminary  to 
payment  of  legacy  given  in  lieu  of  dower-^1829. 
not  required  bv  decree — in  aid  of  husband's  contract 
of  sale— 1227. " 


Cases 
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though  husband  died  after  bill  filed — 1345. 

agreement  for   release — not  enforced   in   equit}' — for 
want  of  consideration  and  understanding — 1530. 
release — how  pleaded — 158. 
And  see  Election. 

druxkenness: 

Statutes : 

will  executed  pending  inquisition — insufficient 

to    pass    land— (1853)     S.  236,     §2;    116-324,     §2; 
K8-1696,  §51. 

as  affecting  capacity — 862. 

habitual — no  presumption  of  incapacity — 1116. 

And  see  Capacity. 


DURESS: 

devise  or  bequest  obtained  from  wife  after  abduction 
and  marriage  void— (1796)  S.  28,  §9;  Rl-208,  §9; 
R2-244,  §9;  (1829)  S.  86,  §9;  R3-221,  §9;  R4-256, 
§11;  R6-224,  §81;  R8-1046,  §81;  (1898)  S.  592, 
§116. 

"DURING  HER  WIDOWHOOD": 

construed — in  power  of  sale  to  refer  to  time  of  exer- 
cise of  power — not  to  the  estate  to  be  conveyed — 1775. 

DUTIATIOX  OF  LIFE: 

proof  of  probability — 2018. 

"DYING  BEFORE  A.": 

construed — to  include  testator's  children  dying  before 
will  made— 1624. 

EASEMENT: 

not  implied — against  one  devisee  in  favor  of  adjoin- 
ing devise,  because  the  easement  claimed  (alley)  had 
been  used  bv  testator  in  common  for  both  properties 

—871. 
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Text.  28,  70,  97,  107,  116. 

1.   Of  Dower: 

Statutes : 

devise  of  lands  for  life  or  otherwise  without  express- 
ing- whether  it  is  in  lieu  of  dower  or  not,  bars  dower 
unless  dissent  in  writing  filed  with  surrogate  within 
six  months  after  probate- (1820)  S.  89,  §1;  R2-677, 
§1;  Rl-71,  §16;  R5-227,  §16;  R6-320,  §16; 
R8-1275,  §16.  C.  72,  158,  179,  251,  295,  325,  473, 
899,  1070,  1726. 

dissent  filed  within  six  months  renounces  devise— 
(1820)  S.  89,  §1;  R2-677,  §1;  R4-71,  §16;  R5-227, 
§16;  R6-320,  §16;  R8-1275,  §16. 
between  dower  and  jointure  insufficiently  reserved— 
(1799)  Rl-343,  §§12,  13 ;  R2-397,  §§12,  13;  R4-71, 
§§12,  13;  R6-320,  §§12,  13;  R8-1275,  §§12,  13. 
C.  1704. 

Cases  : 

ne^essao-y:  where  testamentary  disposal  of  entire  estate 
is  inconsistent  with  dower — 754. 
necessity  must  be  clear — 562. 

question  of  intention  (so  far  as  not  statutory)— 899. 
intention  shoAAOi  if  claim  of  dower  plainly  inconsis- 
tent with  will— 1999. 

intention   plain   from   other   provisions   for   equality 
which  would  be  impossible  if  dower  taken— 1436. 
inconsistent  provision  in  power  of  sale  to  executors 
"bv  good  and  sufiicient  deed"— i.  e.,  free  from  dower 
—1133. 

dissent  necessary — annuity  for  widow  charged  on  en- 
tire estate  and  parcel  afterAvard  excepted  to  go  to  A. 
free  from  said  charge — 1133. 

devise  of  one-half  testator's  estate  accepted  by  widow 
bars  dower  and  statutory  quarantine  (right  of  pos- 
session)— 1672. 

devise  to  her  for  life— and  residue  to  A.  "absolutely 
and  in  fee" — inconsistent  with  dower — 1133. 
devise  to  widow  of  use  of  part  of  the  house  for  life 
—325. 

devise  of  all  his  lands  for  life  or  widowhood  and  to  be 
"disposed  of  according  to  law"  if  she  should  marry 
—295. 
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if  provision  in  personal  bequest  and  proceeds  of  land 
are  in  lieu  of  dower  or  so  intended — 899. 
expression  not  necessary,  if  intention  clear — 158. 
if  no  dissent  within  six  months,  dower  barred — 158. 
devise  of  lands  in  ]^ew  Jersey,  which  are  not  subject 
to  community  rights  of  California  domicil — 1780a. 
devise  of  estate,  homestead  and  furniture  for  life — 
1663. 

statute  of  1820  includes  all  lands  devised  to  the 
widow  or  others — 295. 

election  not  referred  t<\  and  statutory  rule  not 
changed  by  condition  that  widow  (devisee)  ''shall 
within  five  years  free  said  property  from  all  indebt- 
edness"— 1070. 

legacy  to  wife  "to  exclude  her  from  any  further  de- 
mand on  my  estate"  and  real  and  personal  property 
to  executors  for  purposes  of  will — 562. 
unnecessary:  devise  of  house  with  maintenance  for  use 
of  wife  and  children  until  youngest  child  attains  age 
of  twenty-one — 72. 

devise  to  executor  in  trust  for  her — 251,  473. 
under  devise  in  trust  to  pay  income  to  widow — 754. 
devise  in  trust  to  pay  income  to  widow  in  lieu  of 
dower— 473. 
devise  of  land  in  Xew  York — 251. 

though   devise   in   Xew   York   and   no   dissent 

there  as  required  by  New  York  la\v — 251. 
not  barred  by  devise — as  to  intestate  lands — 251. 
widow  may  take  share  of  intestate  i)er3onal  property 
as  next  of  kin  notwithstanding  other  provision  in  lieu 
of  dower— 2010. 

legacy  in  lieu  of  dower  does  not  bar  wife's  distribu- 
tive share  of  intestate  proper tv  (lapsed  residue)  — 
2119. 

dissent  unnecessary  as  against  residue  after  payment 
of  debts  devised  to  widow  in  lieu  of  dower  but  sold  by 
Orphans'  Court  for  debts— 1726. 
devise  no  bar  if  evicted  from  land  devised  by  para- 
mount title — 179. 

jointure — bv  note  before  marriage  during  her  minor- 
'itv— 1704.  ' 
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what  is  election:  occupancy  and  improvements  which 
are  consistent  only  with  the  devise  construed  as  ac- 
ceptance— 295. 

receiving  income  of  trust  fimd  bequeathed  in  lieu  of 
dower — 473. 

bars  action  if  made  '"fairly  and  undersUmdingiy"— 
140. 

understanding  act  as  well  as  intention  is  necessary  to 
election  of  legacy  in  lieu  of  dower — 301. 
election  of  ante-nuptial  provision  in  lieu  of  dower 
and   receiving   dividend   from   insolvent   estate   bars 
dower — 743. 

acceptance  of  will — evidence — burden  of  proof — 473. 
quasi   creditor — by  acceptance  of  legacy   in   lieu   of 
dower— 2099. 
wliat  is  not:  passive  assent  to  sale  of  land  in  Chancery 
for  legacies  not  an  election  of  legacy  in  lieu  of  dower 
—301. 

petition  to  legislature  for  sale  of  land  to  pay  legacies 
not  an  election  of  legacy  in  lieu  of  dower — 301. 
release  given  in  aid  of  sale  by  executor  under  direc- 
tion to  sell  imder  representation  that  dower  right 
would  be  transferred  to  the  fund — not  election  to  re- 
linquish dower  for  will — 72. 

widow  not  estopped  by  receiving  payment  of  annuity 
under  will — 1133. 

excused — pending  controversy  respecting  the  will  as 
to  the  real  property— ^292. 
revocation:  widow  may  revoke  election  of  legacy  made 
by  mistake — without   prejudice   to   subsequently   ac- 
quired rights — 2130, 

acceptance    of    will — affirmed    at    law — rescission    in 
equity— 473. 
^ifect:  ^ 

express  restriction  in  devise  in  lieu  of  dower  to  cer- 
tain lands  by  mistake — extended  to  all — 1436. 
devise  to  widow  for  home  for  self  and  infant  children 
— preserved  as  to  children — 156S. 
election  of  dower  no  discharge  of  direction  to  pay  in- 
come of  child's  residuary  share  to  the  mother  as  guar- 
dian for  the  child's  maintenance — 763. 
relinquishment  of  life  estate  devised  in  lieu  of  dower 
— no  discharge  of  direction  to  apply  certain  income 
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of  personal  property  to  expenses  of  maintaining  the 
land  so  devised — though  subject  to  diminution  by 
possible  assignment  of  dower — 763. 
election  of  dower  accelerates  remainder  by  failure  of 
particular  estate  in  real  and  personal  property  de- 
vised to  widow  for  life — 763. 

election  of  dower  forfeits  implied  gift  of  surplus  to 
widow  in  testamentary  direction  for  a  payment  to 
her  for  maintenance  of  daughter  on  express  condi- 
tion of  release  of  dower— 1546a. 
effect  on  share  of  after-born  child  and  election  of  will 
by  the  widow — dower  passes  to  proportionate  credit 
of  all  the  devisees — 1030. 

dower  reinstated  as  against  share  of  after-born  child 
—1030. 
2.  Agamst   Conversion:  devisees  may  take  land  which 
testator  directed  should  be  sold  for  division — 579. 
not  by  devisee  of  an  undivided  share — 1306. 

all  must  join   (against  execution  of  power  of 

sale)— 2241. 

legatees  of  the  proceeds  may  elect  to  take  the  land — 
691,  1195,  937. 

distributees  under  power  of  sale  may  elect  to  take  the 
-  land— 877a. 
life  tenant  and  remainder-man  in  fee  simple  under 
trustee  may  elect  to  take  the  land,  notwithstanding 
power  of  sale  in  the  trustee — 1612. 
right  of  election  determined  with  reference  to  choice 
of  executors  between  piiblic  and  private  sale  under 
power  to  sell — 403. 

distributee  who  is  also  executor  and  trustee  under  the 
power  of  sale  for  others  cannot  elect  to  take  the  land 
—877a. 

under  discretionary  power  of  sale — direction  to  con- 
vey to  legatees  refused — 1570. 

no  election  after  exercise  of  power  of  sale  and  divis- 
ion of  proceeds — 2087. 

under  direction  to  sell  for  partition  in  default  of  vol- 
untary partition  within  one  year — heirs  not  agreeing 
cannot  sue  for  partition  within  one  year — 1348. 
devisee  elects  land  by  executing  mortgage  upon  it — 
309. 
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by    partition   between    beneficiaries    as    land — 

1362. 

not  by  an  unperformed  contract  to  sell — 1583. 

election  made  by  original  beneficiary  by  testamen- 
tary disposition  as  personal  property  cannot  be  after- 
ward revoked  or  changed  by  his  infant  heir — 1298. 
executor's  commissions   allowed   on   land   directed   to 
be  sold— 1773. 
And  see  Power  of  Sale. 
3.  Against  Will — when  necessary:  devisee  cannot  set  up 
inconsistent  claim  of  title  or  disclaim  testamentary 
charge  on  it — 630. 

claim  against  estate  barred  by  acceptance  of  provis- 
ion intended  as  a  satisfaction — 1371. 
charge  of  valuation  must  be  accepted  with  devise — 
1805. 

acceptance  of  will  bars  inconsistent  claim  to  com- 
munity property — 1136. 

necessary  as  between  general  community  right  and 
plain  bequest  of  specific  personaltv  to  executors — 
1780a. 

election  by  part  owner — property  devised  generally — 
discussion  by  Depue,  J. — 1780a. 

election  necessary — bequest  to  wife  in  lieu  of  dower 
''or  any  other  claim  she  may  have  against  my  estate" 
includes  monev  held  in  tinist  and  invested  for  wife 
—2058. 

devisee  accepting  devise  cannot  dispute  charge  of  leg- 
acy on  the  land,  though  taking  in  lieu  of  dower — 414. 
widow  entitled  to  dower,  taking  under  son's  will 
which  devised  the  dower  lands  otherwise,  loses  her 
dowei— 1500. 

devisee  taking  under  will  is  subject  to  condition  that 
he  pay  expenses,  if  he  file  caveat — notwithstanding 
S.  399  (as  to  costs  on  probate) — lfi42a. 
legacy  to  wife  to  be  paid  "as  far  as  can  be  out  of  the 
insurance  money" — so  payable  though  all  insurance 
was  in  wife's  name  and  amounted  to  about  one-half 
of  the  legacy— 1990. 

legatee  may  have  legacy  under  will  and  claim  real 
property  as  heir  against  will  if  it  is  not  properly  ex- 
ecuted to  pass  real  property — 684. 
30 
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not  necessary— bj  heir  and  devisee,  where  no  inten- 
tion shown  to  devise  the  lands  in  question— and  will 
not  executed  to  pass  E'ew  Jersey  lands— 1023. 
bequest  to  wife  in  lieu  of  dower,  "or  of  any  other 
right  which  by  law  she  may  be  entitled  to'^in  my 
estate"— does  not  include  mortgage  held  bv  her  on  his 
land— 1607. 

unnecessary — where  construction  confined  to  testator's 
part  interest  (as  against  legatee's  part  interest)  — 
1780a. 

between  residue  and  conveyance  by  testator  sub- 
sequent to  will  devising  the  land  conveved  to  another 
—979a. 

in  provision  for  deductions  if  legatee  "should 

choose  to  remain  with  me  until  my  death"— i.  e.,  not 
choose  against  the  legacv  but  against  going  away— 
1349. 

no  estoppel  by  taking  as  devisee  of  a  devisee  under 
the  will— 41.  ^ 
howi  made:    husband    taking   and    using   property   be- 
queathed but  not  proving  will — 2078. 
acceptance  presumed  if  beneficial  and  devisee  die  be- 
fore express  acceptance — 1805. 

not  estopped  by  acting  ignorantly  in  selling  com- 
munity property  under  power  to  sell,  which  court 
construed  to  relate  to  testator's  share — 1780a. 
legatee  must  return  legacy  demanded  and  received  by 
him  but  is  not  barred  by  such  receipt — 1414. 
estopped  by  acquiescence  and  possession  under  the 
will  for  seventeen  years,  exercising  power  of  sale,  Szc. 
—1780. 

"EXTIRE  CHARGE  AND  DISPOSITION": 

given  to  residuary  legatee — satisfied  by  allowing  her 
to  see  to  proper  expenditure  of  the  sum  allowed  for 
maintenance  of  infant  charged  against  residue — 1202. 

entirety,  estate  by. 

Text.    17. 

Cases  : 

not  subject  to  partition  like  tenancy  in  common — (i61. 
joint  tenancy  statute  not  applicable  to  estate  by  en- 
tirety—81,  629. 
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wife's  survivorship  cannot  be  prejudiced  by  mortgage 
by  husband— 843. 

nor  by  his  mechanics'  lien  contract — 226. 

not  applied  to  mortgage  to  husband  and  wife — 2237. 

ENUMEUATION : 

does  not  restrict  to  chattels  enumerated  in  bequest  of 
"all  my  real  and  personal  estate" — 859. 

^'EQUALLY  BETWEEN": 

construed  per  stirpes — income  to  two  sons  and  prin- 
cipal "at  their  death  to  be  divided  equally  between 
my  grandchildren"  (families  of  four  and  one) — 1797. 

^'EQUAIjIiY  DI\^DED" : 

construed  between  "A.,  B.  and  C's  children,  the  chil- 
dren to  inherit  the  mother's  share  as  if  she  had  sur- 
vived me" — i.  e.,  one  share — 262. 

EQUITABLE  ESTATE: 

treated  as  legal  estate  in  equity  (accelerating  remain- 
der on  failure  of  life  estate)— 1195. 
decedent's  contract  to  purchase  land  determined  by 
inability  to  complete  contract  and  re-imbursement  of 
estate  for  payments  made — 2062. 

equity  .lurisdiction. 

Text.   14,  15.  ' 

Statutes : 

action  for  dower — see  Dower. 

action  to  enforce  charge — see  Charge  of  Legacy. 

appointment  of  trustee — see  Trusts  and  Trustees. 

escheat — see  Escheat. 

mortgage  for  improvements,  repairs,  taxes,  &c. — see 

Mortgage. 

sale  of  land  free  from  curtesy  or  dower — see  Curtesy 

— Dower. 
'Cases  : 

accounting — for  rents  by  dowress  though  earlier  rents 
accounted  for  in   Orphans'   Court — 1335. 

against    representative    of    deceased    trustee 

though  previous  accountings  in  Orphans'  Court — 
2167. 


466  SuccEssioisr  Law  of  New  Jersey. 

EQUITY  JURISDICTION — Continued. 

cestui  que  trust  may  file  bill  against  surviv- 
ing trustee  and  representative  of  deceased  trustee, 
though  statute  (Rl,  §118,)  authorized  settlement 
in  Orphans'  Court — 2167. 

by  devisee  in  possession  of  land  devised  sub- 
ject to  charge  of  judgnnent  debt  of  testatoi* — 829. 
And  see  Accounting. 

administration  of  estate,  accounting  and  distribution 
concurrent  with  probate  court — 1843a. 

concurrent  with  Orphans'  Court  on  occasion 

—1226. 

agreement   for    devise    enforced    against    fraudulent 
conveyance  by  the  promisor — 603. 
And  see  Agreement  for  Devise. 

agreement  in  consideration  of  services  and  expendi- 
tures in  contesting  will  to  divide  recovery  enforce- 
able in  equit}' — 1965. 

appropriation  of  general  assets  to  satisfy  demonstra- 
tive legacy  in  trust — 2161a. 

between    co-administrators — for    alleged    misconduct 
endangering  estate — 925. 
for    settlement    of    claim    of    one    of    them 


against  the  estate — 1591. 
between  co-executors — action  against  estate  on  claim 

of  executor — 1379. 

on  claim  of  one  executor  against  testator  for 

services — 524. 
business  of  decedent — recovery  of  debts  of  business 

continued  by  his  direction  against  that  part  of  the 

estate  embarked  by  him  in  the  business — 1532, 
charge  of  expense  enforced  against  devise — 750. 
charge  of  legacy— in  action  to  enforce  legacy  charged 

on  specific  devise  of  land — exclusive — 2162. 
charge  of  legacies  and  annuities — to  determine  rela- 
tive  rights  of  beneficiaries — 1516. 

And  see  Charge  of  Legacies. 
condition — to  enforce  subsequent  condition — 1070. 
construction  of  will — confined  to  question  involved  in 

relief  sought — 291. 

where    not   exercised   by    Orphans'    Court — 

1087. 

on  bill  by  residuary  legatee  for  sale  of  land 

as  directed  by  will — 1346. 
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on  bill  to  construe  trust  clause  and  appoint 

trustee— 2283. 

And  see  Construction  of  Wills. 
corpse — in   proceeding   for   removal   of   corpse   after 

burial— 1296. 
distributive  share — see  Distribution. 
discovery — against   administrator   for   failure   to   ac- 
count, suppression  of  assets  and  discovery — 1497. 
to   reach   unknown   securities   of   estate   de- 
tained  by   residuary   legatee   in   safe   deposit   and 
withheld  from  executors — 1235. 
election    by   widow — relief— after    judgment    at   law 

affirming  the  election — 473. 
husband  and  wife-— action  against  executors  and  de- 
visees—by assignee  of  debt  of  decedent  to  his  wife 
—1468.  ' 
injunction— administration    incotmplete    and    injunc- 
tion needed — 936. 

against  action  by  trustee— although  thereby 

hindering  him  as  executor — 1021. 
interpleader — to   determine   the   relative   right   of    a 
married  woman  (holding  decedent's  note)  and  an 
attaching  creditor  of  her  husband — 726. 

in  action  between  heirs— one  claiming  under 

adverse  title  conveyed  under  alleged  trust  since 
discharged  and  the  other  claiming  under  legal  title 
—case  held  for  opportunity  to  try  question  of  title 
in  ejectment — 514. 

in    bill    by    executor    against    alleged    donee 

(causa  mortis)  of  note  which  had  been  paid  into 
court  by  consent  on  interpleader  by  maker — 679. 
legacy — see  Legacy. 
marshalling  and  accounting- — on  bill  for  subrogation 

to  claims — 1075. 
mistake  of  decedent  corrected— 2114. 
omission — to  supply  seal  recited  in  note  of  testator 
given   to   dauo-hter   for    "love   and    affection"    (re- 
versed,  on  other  grounds) — 988. 
partition  between  remainder-men,  some  of  whom  have 
mortgaged  or  transferred  their  interests,   subject 
to  power  of  sale  in  life  tenant — 1224. 
partnership  assets — action  by  creditor  against  repre- 
sentative of  deceased  partner  on  insolvency  of  sur- 
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viving  partner  and  partnership  assets  in  bands  of 
receiver — 1803. 

partnership  business — contract  for  business  on  joint 
account  and  profit  enforced  in  equity  by  purchaser 
from  representative  of  deceased  against  surviving 
party — though  not  a  partnership  because  no  joint' 
property— 423,  423a. 

receiver's  appointment — see  Receiver. 

security  for  future  performance  of  testator's  cove- 
nant when  liability  legally  ascertained  (by  reten- 
tion of  assets) — 1371. 

spoliation — to  establish  will  in  case  of  spoliation  by 
injunction,  decree  for  release  or  decree  establisliinii- 
will— 312. 

suppression  of  will — complainant's  title  under  it  de- 
nied by  defendant — 1261. 

trust  determined — may  by  consent  of  all  cestuis  que 
trust  (if  sui  juris)  determine  trust  and  sell  tlie 
land— 937. 

trust  enforced — may  require  security  from  executor 
as  trustee — 604. 

though  presented  as  claim  by  cestui  que  trust 

against  estate  of  deceased  trustee — 445,   1468. 

for  perpetual  use  as  a  church  and  to  restrain 

diversion — 1130. 

already   established — against   assets   in   Xew 

Jersey  in  hands  of  N^ew  York  executor — 1849. 
to  enforce  against  heir  of  trustee  a  convey- 
ance made  by  him  in  pursuance  of  the  trust  under 
a  prescribed  request  not  following  the  prescribed 
form— 1698. 

exclusive — for  injunction — on  bill  by  widow 

to  charge  husband's  estate  with  funds  held  in  trust 
for  her-1656. 

by  administrator  c.  t.  a.  against  predecessor 

for  moneys  retained  and  accounted  for  as  invested 
for  legatees  for  life  and  in  remainder — 1702. 

for  legatee — to  follow  fund  invested  in  jSTew 

Jersey — in  breach  of  trust  after  accounting  in  New 
York — without  prior  judgment  at  law  in  New  York 
—1153. 
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trust  modified — iiiiodifying  testamentary  trust — and 
accelerating  distribution  of  unimproved  and  un- 
manageable portion — 2155. 

vacating  sale — of  land  in  Orphans'  Court  for  judg- 
ment fraudulently   obtained — 999a. 
vacating  collusive  sale  in  execution  of  testa- 
mentary power  of  sale — 633.. 

in  partition  suit  by  heir — to  set  aside  sale  of 

land  by  administrator  indirectly  to  himself — 564a. 
bill  by  judgment  creditor  to  set  aside  fraudu- 
lent conveyance  by  decedent — pending  exceptions 
to  administrator's  account  in  Orphans'  Court — 
1610. 

against  representative  of  deceased  co-surety 

(before  judgment  at  law)  to  set  aside  fraudulent 
conveyance — 1290. 

to  protect  distributee  (remainder-man)  as  a 

creditor  against  voluntary  conveyance  by  executor 
in  fraud  of  creditors — 1883. 

waiver  of  presentment — to  relieve  claim  from  bar  for 
non-presentment  by  proof  of  waivei' — where  defence 
disallowed  at  law — 1142. 
retamed:  assumed  to  reach  proceeds  of  land  condemned 
— and  retained  for  final  accounting — 656. 

retained  until  distribution,  if  once  taken  (concurrent 
with  probate  court) — 1843a. 
disclaimed:  accounting  against  estate  of  deceased  hus- 
band for  waste  committed  as  tenant  by  curtesy — 
1611. 

bond  of  administrator— enforcement  against  sureties 
— in  absence  of  fraud  or  need  of  discovery — 870, 
870a. 

claim  not  enforced,  which  is  not  established  nor  in 
judgment — 1127. 

to  enforce  claim  against  trust  fund  in  hands  of  ex- 
ecutor'— not  until  claim  is  otherwise  established — 
1142. 

claim — not  enforced  in  favor  of  general  creditor — 
1249. 

condition  not  enforced  by  forfeiture — 1070. 

distribution  in  partition  sale — among  creditors — 1226, 

fraud — relief  against  withdrawal  of  caveat  induced 
by  fraud  of  third  persons — 1737. 
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fraud  or  mistake — Orphans'  Court  decree  on  unau- 
thorized appearance  by  proctor  for  complainant — 
2232. 

heirs  and  devisees — to  reach  increased  value  of  devise 
in  hands  of  grantees  of  devisee — after  plea  in  suit 
against  devisee  of  no  value  and  transfer  and  issue 
taken  and  defeated  only  on  lirst  point — 1052a. 

judgment  at  law — no  relief  because  of  exclusion  of 
both  defendants  as  to  transactions  with  decedent 
in  an  action  at  law  broua-ht  against  them  jointlv 
—1501. 

legacy  not  charged  on  devised  land,  where  personal 
property  sufficient  and  legal  remedy  ample — 1249. 

legal    remedy    complete    and    prayer    for    discovery 
merely  formal — 998. 
if  legal  remedy  available— 1605,  2189. 

e.  g.,  for  recoverv  of  excessive  distribution — 

2189. 

mistake — no  correction  of  effects  of  sale  made  under 
mistake  of  law  as  to  construction  of  the  power  to 
sell— 756. 

recovery  from  distributees  of  wife's  estate  of  moneys 
belonging  to  estate  of  husband  deposite<l  in  her 
name  and  distributed  under  her  will — 2187. 

removal  of   administratoi- — 1949. 

removal  of  executor — court  of  equitv  cannot  remove 
—825,   912. 

but  mav  control  bv  injunction  and  receiver — 825, 
912. 

sale  of  land  for  debts  (statute) — 1803. 

surety — bill  against  representatives  of  deceased  surety 
— where  legal  remedy  adequate  and  no  fraud,  acci- 
dent or  mistake — 1868. 

title — to  establish  legal  title  of  devisee — 1147,  1336, 
2186. 

to     establish     decedent's     title    to     land — no 

equitable    relief   sought — 2197. 

to  construe  legal  devise  between  devisee  and 

lieii— 1090. 

between  grantee  of  A.   and  prior  grantee  oi 

A.'s  heirs  under  presumption  of  his  death — 1901. 
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trover — to  recover  against  executor  ascertained  dam- 
ages for  wrongful  conversion — without  accounting 
or  discovery — 1092. 

trust — not  enforced  against  colliisive  purchaser  at 
foreclosure  sale  in  favor  of  widow'  (party  to  the 
collusion) — 735. 

nor  to  reach  fund  for  creditors  of  cestui  quo 

trust — 2075a. 

undue  influence  and  capacity  of  testator  not  deter- 
mined—1840. 

undue  influence — beneficiary  under  will  by  undue 
influence  not  aided  in  claiming  as  remainder-man 
land  purchased  by  life  tenant  in  her  own  name 
with  moneys  of  estate — 765. 

vacating  probate — pending  appeal  from  surrojjate— 
1170. 

And    see   Accounting — Dower — Injunction — Leg- 
acy— Sale  of  Land  in  Ohanceey. 

equity  procedure: 

see  Equity  Jurisdiction — Injunction — Receiver. 

ERASURE. 

see  Alteration — Cancellation.  . 

ERROR : 

erroneous  decision  presumed  rather  than  refusal  to 
decid(^190. 

ESCHEAT. 

Text.   32. 

Statutes : 

procedure  in  Chancery— (1828)  S.  67,  §§1-5; 
R3-176,  §§1-5;  R4-342,  §§1-5;  R5-265,  §§1-5: 
R6-375,  §§1-5;  R8-1394,  §§1-5.  C.  195. 
procedure — public  advertisement — (1859)  S.  147,  §1. 
presentment  of  claims  against  proceeds  of  sale  of 
land— (1886)  S.  160,  §1^;  R8-1394,  §6. 
pending  and  past  proceedings  saved — in  descent  from 
illegitimate  child  to  his  mother  or  her  heirs — (1905) 
S.  558,  SI. 
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Cases  : 

title  in  state — may  be  s^ranted  by  act  of  legislature 

—236. 

vests  at  death  of  intestate — and  not  subject  to  sale  for 

debts  by  Orphans'  Court — 195,  195a. 

release  by  state — creates  title  only  as   against  state 

and  its  possession — 211. 

"ESTATE": 

applied  to  real  or  personal  property  accordinc,-  to  in- 
tention— 125. 

carries  real  property  not  othei*wise  disposed  of — 126. 
carries  whole  interest  of  testator  if  not  restricted — 
126. 

includes  real  property — 1190. 

construed  to  include  real  property  (to  put  wife  to 
election) — 562. 

includes  real  property — residuary  gift  of  the   ^'bal- 
ance  of  my  estate,  if  any" — 1700. 
"estate  and  property"  to  carry  real  estate  in  fee — 
1080. 

"estate,  real  and  personal" — includes  share  of  pro- 
ceeds of  land  devised  to  another  at  a  vahiation  not 
share  of  land — 910. 

estate  tail. 

Text.  64. 

Statutes : 

devise  made  absolute  in  fee — after  having  passed 
through  one  descent  since  the  death  of  the  testator — 
(1784-1820)  S.  15,  §2;  El-53,  §2.  C.  12,  69,  105, 
146,  156,  159,  1556. 

"passed  through  one  descent" — explained — (1786- 
1820)  S.  18;  Kl-78.  0.12,  69,  141,  146,  1556. 
converted  into  life  estate  and  vested  remainder  in 
fee  in  children  and  issue  of  deceased  children — 
(1820)  S.  88,  §2:  R2-774.  §2;  E4-337,  §11; 
R5-212,  §11;  R6-296,  §11;  E8-1193,  §11.  C.  141, 
146,  156,  212,  358,  386,  394,  759,  1156,  1469, 
2027. 

Cases  : 

in  (jemeral:  not  abolished  by  Act  of  1799  making  all 
English  statutes  without  force  or  effect — 105. 
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went  to  eldest  son  before  Act  of  1820—48,  141,  156. 
not  enlarged  to  fee  by  charge  of  legacy — 200. 
not  changed  to  fee  in  hands  of  purchaser  under  for- 
feiture of  estate  of  heir  for  treason — 12. 
subject  to  dower  of  wife  of  statutory  life-tenant — 
2027. 
W'hai'  is:  devise  to  A.  and  his  heirs  "lawfully  begotten 
and  to  be  begotten" — 12. 

to  B.  and  his  heirs  of  the  bodv  on  default  of  issue 
of  A.— 105. 

to  A.  "and  his  heirs  by  his  wife  S."— 386. 
devise  to  A.  for  life  "and  then  to  the  heirs  of  his 
body"— 57. 

devise  to  A.  "and  to  the  heirs  of  his  bodv  forever" — 
156. 

life  estate  to  A.  "and  after  her  death  to  the  heirs  of 
her  body  if  any  her  surviving  and  for  want  of  such 
heirs"  over — (child  surviving  A.  and  dying) — 64. 
to  A.  and  the  heirs  of  his  body  "reserving"  posses- 
sion to  widow  for  life,  and  "at  her  death  to  cede  to 
A.,  his  heirs  and  assigns,  to  all  intents  and  purposes" 
-157. 

to  A.  "and  to  his  male  heirs" — 40. 
devise  to  A.   "and  to  his  heirs  entail  forever" — and 
converted  by  statute  into  life  estate  and  remainder 
in  fee— 394.' 

to  B.  for  life  and  at  her  death  to  A.  and  the  heirs  of 
her  body  "to  her  heirs  and  assigns  as  aforesaid"  and 
excluding  her  husband  from  "inheriting"  (in  1789) 
—146. 

to  A.  and  to  his  issue  by  his  second  marriage,  their 
heirs  and  assigns — 759. 

to  A.  and  the  heirs  of  his  body  and  over  if  he  die 
under  age  or  without  issue — 240. 
devise  to  A.  and  his  lawfully  begotten  heirs  forever 
and  over,  on  death  without  issue — 99. 
to  A.  provided  she  "leave  issue" — 45. 
to  A.  and  B.  for  life  and  in  default  of  male  issue, 
in  fee — 141. 

devise  in  fee  to  son  and  if  devisee  die  "leaving  no 
lawful  issue,"  to  be  divided  among  my  children — 
360. 
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devise  to  A.  and  his  heirs  and  "if  he  dies  without 

issue,"  over — 13. 

devise  to  A.,  his  heirs  and  assigns  and  over  on  his 

death  without  issue — 200. 

devise  to  A.   and  her  heirs  forever  and  if  she  "die 

without  leaving-  lawful  issue"  over — 212,   223. 

notwithstanding  gross  sum  charged — devise  expressly 

in  tail— 82. 

what  is  not:  limitation  over  on  definite  failure  of  issue 
—883. 

on    death    of    A.    ''without    leaving    issue"— 

1156a. 

residue  to  A.  and  over  on  his  death  "without  chil- 
dren"—1257. 

corwerted  into  fee:  by  x\ct  of  1784— after  possession 
by  "first  devisee" — 69. 

becomes  fee  simple  in  first  heir  taking  by  descent — 
e.  g.,  in  limitation  to  B.  and  the  heirs  of  his  body 
and  on  default  of  issue  to  0.  and  his  heirs,  E.  takes 
fee  simple  as  son  and  heir  of  C. — 105. 
estate  tail  devised  in  1787  to  A.  and  the  heirs  of  his 
body  descended  to  A.'s  eldest  son  in  fee  simple  (A. 
dying  in  1825)— 1556. 

so — imder  devise  in  1800,  devisee  dying  in  1814 

—156. 

co'rwerted  by  Act  of  1820  into  life  estate  ai\d  remainder 
in  fee:  statute  applies  to  estates  however  created 
(here  by  deed)— 358. 

statute  applicable  both  to  deeds  and  wills — 159. 
fee  simple  in  children  of  first  taker — 212,   252. 
devise  to  A.  "and  his  heirs  by  his  wife  S."  converted 
into  life  estate  in  A.  and  remainder  in  fee  to  chil- 
dren—386. 

devise  to  A.  and  her  heirs  forever  and  if  she  die 
"without  leaving  lawful  issue,"  over — changed  by 
statute  to  life  estate  and  remainder  in  fee  simple — 
223. 

to  A.  and  to  his  issue  by  a  second  marriage,  their 
heirs  and  assigns — A.'s  only  issue  (by  first  nuirriage) 
take  the  fee— 759. 
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estatjes: 

see  Autre  Vie — Estate  Tail — Fee  Simple — Im- 
plied Estates — ^Life  Estate — Remainder — Trus- 
tee. 

estoppel: 

as  to  aiithoritj'  of  counsel — and  stipulation  by  him 
—1567. 

by  conduct — a2:ainst  objection  to  sale  of  land  to  ad- 
ministrator— 1032. 

against  administrator — by  personal  negligence  at  fore- 
closure sale — 889. 

against  executor — denying  income  received — after 
paying  annuities  which  were  payable  only  out  of  in- 
come— 1516a. 

not  against  defence  of  laches  to  bill  in  equity  for 
performance  of  agreement  to  devise  (facts) — 1982. 
heirs  of  mortgagor  in  possession  cannot  set  up  stat- 
ute of  limitations  against  trustee  of  mortgage  taken 
as  investment  for  their  benefit  under  will — while 
calling  on  trustee  to  account  and  after  the  trustee 
had  protected  the  investment  by  paying  off  a  prior 
mortgage — 1490. 

defendant  in  foreclosure  not  estopped  from  claiming 
as  heir  of  decedent  (not  a  party)  dying  after  decree 
—499. 

administrator  not  estopped  by  unauthorized  actions 
of  attorney  (release  of  priority  of  mortgage) — 889. 
not  by  saying  claim  was  all  right  and  would  be  paid 
— though  time  for  presentment  had  not  expired  and 
claim  was  not  presented — 1687. 

not  against  re-instating  mortgage — surrendered  by  ex- 
ecutor without  release  or  assignment  on  false  rep- 
resentation— 2276. 
And  see  Election    (against  will). 

EVIDENCE. 

Text.  46,  131. 
Statutes : 

in  Orplimis   Covrt:  how  taken— (1874)  R6-751,  §158; 

R7-775,  §23;  R8-2353,  §§158,  188;  R9,  §§180,  181. 

taken  on  ten  days'  notice  before  surrogate — (1846- 

1874)  R4-205,  §36;  R5-574,  §36. 

before    surrogate    or    master    in     Oliancerv — 
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(1874)  E6-751,  §159;  (1885)  S.  429  ;  R7-T75,  §23; 
118-2353,  §188;  R9,  §181. 

testimony — taken  before  surrogate  or  master  in  Chan- 
cery and  stenographer  may  lye  employed  by  order  of 
presiding  judge  with  written  approval  of  Supreme 
Court  justice  and  costs  apportioned — (1879-1881) 
S.  428;  R8-2353,  §185. 

and    stenographer    by    order    of    the    presiding 

judge  of  the  Orphans'  Court— (1881-1882)  S.  432 ; 
R8-2353,  §186. 

taken  before  the  surrogate — omitting  provision 

for  stenographei— (1882-1885)  S.  433 ;  R8-2353, 
§187. 

taken  before  surrogate  or  master  in  Chancery 

— and  provision  as  to  stenoirrapher  omitted — (1885) 
S.  429;  R7-775,  §23;  R8-2353,  §188;  R9,  §181. 
commission  to  examine  witness   if  sick,   aged,   non- 
resident or   about   to   leave   the   state — (1825-1846) 
S.  69;  R3-106;    (1846-1874)   R4-959,  §1. 

return  of  commission  sent  to  foreign  country 

—  (1840-1900)  S.  49,  ^1;  R4-959,  §4;  R6-377,  §37; 
R8-1396,   §37;   (1900)    S.  519,  §44. 
commission  to  examine  non-resident  witness — (1874- 
1900)  R6-377,  §29;  R8-1396,  §29;   11900)   S.  519, 

depositions  de  bene  esse  on  notice — if  witness  aged, 
infirm  or  about  to  leave  the  state— (1846)  R4-959, 
§6;  R5-923,  §12;  R6-377,  §25;  R8-1396,  §25; 
(1900)  S.  519,  §31. 

in  case  of  non-resident  witness — ( 1862)  S.  543, 

§1;  R6-377,  §38;  (1893)  S.  544;  R8-1396,  §66; 
(1900)  S.  519,  §45. 

bv  commission  or  upon  notice — in  case  of  non-resi- 
dent partv— (1893)  S.  240 ;  R8-1396,  §67;  (1900) 
S.  519,  §46. 

evidence  of  deceased  partv  admissible  on  new  trial 
—(1871)  S.  288,  §1;  R6-377,  §12;  R8-1396,  §12; 
(1900)   S.  519,  §10. 

surviving  partv   admissible  on   death   of  party   and 
revival    and    new    trial— (1871-1900)     J^.  288*^,    §1; 
R6-377,  §12;  R8-1396,  §12;  (1900)  S.  519,  §10._ 
evidence  of  deceased  witness  provable  on  new  trial 
by  stenographer's  notes — (1900)    S.  519,   §11. 
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minutes  admissible  in  evidence — (1855-1874)  'S.  294, 
§15;  E5-574,  §63. 

in  Prerogative  Court:  before  surrogate  or  master  in 
Chancery — Prerogative  Court  Rule  6. 

prohate:  non-resident  subscribing  witnesses  examined 
bv  commission  issue<l  by  the  surrogate,  Orphans' 
Court  or  ordinary— (1824)  S.  82,  §5;  R3-90,  §5; 
R4-361,  §5;  R5-913,  §35;  R6-751,  §17:  R8-2353, 
§17;  R9,  §16. 

probate — conclusive  evidence  of  formal  execution  of 
will  of  resident  testatoi' — as  to  real  property  in  ac- 
tions commenced  after  seven  years  and  after  infancy 
of  the  heii— (1872-1873)  S.  373 ;  (1873)  S.  390; 
R6-1243,   §38;  R8-3756,   §36. 

as  to  probate  record  of  domestic  will — see  Probate. 
of  foreigTi  will — see  Foreign  Will^  &c. 

to  establish  descent:  in  Orphans'  Court — record  prima 
facie  evidence— (1880)  S.  411,  §§1-3;  R7-218, 
§§2-4;    R8-1103,    §§15-17. 

devastavit:  failure  to  plead  plene  administravit  in 
original  action  against  representative  not  conclusive 
of  devastavit  in  action  on  the  judgment — (1865- 
1874)  S.  132,  §1;  (1874-1900)  R6-377,  §18; 
R8-1396,    §18;    (1900)    S.  519,    §17.     C.  1879. 

receipts  and  releases:  acknowledged  and  recorded  and 
copy  admissible  in  evidence  on  proof  of  loss  of  origi- 
nal—(1812)  S.  65,  §1;  (1820)  S.  91,  §38;  R2-776, 
^38;  R4-205,  §34;  R5-574,  §34;  R6-751,  §140; 
R8-2353,  §140;  R9,  §163. 

refunding  bond:  not  filed — conclusive  evidence  of  dis- 
tribution not  made — in  suit  bv  creditor — (1849-1874) 
S.  216,  §5;  R5-275,  §32. 

presumptive  evidence  of  legacv  or  distributive 

share  not  paid— (1874)  R6-751,  §68;  R8-2353,  §68; 
R9,  §79. 

interested  ivitness:  competent — (1855)  S.  580;  R5-923, 
§26;  R6-377,  §3;  R8-1396,  §3;  (1900)  S.  519,  §3. 

party  cmnpetent  untne^ss:  when  called  bv  adverse  party 
—at  law— (1849)    S.  578 ;  R5-923,   §22. 

or   in   Chancerv— (1852)    S.  579,    §7;    R5-96, 

:  §89. 
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party  incompetent  witness:  where  either  party  in  rep- 
resentative capacity— (1859-1900)  S.  237,  §1 ; 
E5-923,  §34;  E6-377,  §3;  R8-1396,  §3.  C.  395, 
455,  921,  1365,  1426,  1445,  1557a,  1790. 
party  in  representative  capacity  competent  witness 
— and  if  admitted  on  his  own  behalf  opposite  party 
admissible— (1866-1900)  S.  309,  §1;  R6-377,  §4": 
E8-1396,  §4.  C.  397,  1426,  1507,  1557,  1557ai 
1592a. 

except  as  to  transactions  with  deceased  in  ac- 
tion by  or  against  personal  representatives — either 
party  competent— (1880-1900)  S.  290,  §1;  R7-287, 
§1 ;  R8-1396,  §53.  C.  375,  395,  455,  457,  459,  460, 
466,  475,  487,  925,  1039,  1081,  1095,  1158,  1165, 
1184,  1263,  1449,  1519,  1557,  1557a,  1696,  1696a, 
1748,  1796,  1796a,  1825,  1872,  1897,  1897a,  1921, 
1948,   2020,  2171. 

party  admissible  against  personal  representative — "as 
to  all  transactions  with  or  statements  by"  the  de- 
ceased— if  representative  offer  self  as  witness  and  tes- 
tify as  tO'  any  transaction  with  or  statement  of  dece- 
dent— otherwise  not  admissible  as  to  any  such  trans- 
action or  statement— (1900)  S.  519,  §4.  C.  1220a, 
1353,  1488,  1492,  1514a,  1938,  2171,  2230,  2253, 
2264. 
Cases  : 

execution   of  ivill:  proof  by  one  subscribing  witness — 
sufficient— 119,  167. 

one  attesting  witness  may  profve  contested  will — 
1211. 

deposition  of  one  witness  and  attestation  clause — 
sufficient— 968. 

the  other  witness  not  remembering — 1616. 

attesting  clause  and  evidence  of  bystander  and  proof 
of  signature  by  surviving  witness  who  did  not  remem- 
ber circumstances— sufficient — 1459. 
earlier  forgetfulness  of  witness — 1041. 
evidence    contradictorv    as    to   place    of    execution — 
1670. 

must  be  proved  to  have  been  signed  or  acknowledged 
by  testator  in  presence  of  witnesses — 1178. 
proof  of  seeing  the  writing  as  proof  of  signature — 
sufficient — 1181. 
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presence  of  testator — presumed  from  recital  in  attes- 
tation clause — 1533. 

proof  in  absence  of  attestation  clause — 1041. 

testator  in  adjoining  room  and  out  of  sight— insuffi- 
cient—1996. 

knowledge   of   contents— presumed    from    duly    sign- 
ing and  publishing — 529. 

knowledge  of  contents  presumed  if  will  had  been  in 
possession  of  testator  for  sufficient  time— 1509a. 

burden  on  proponent  in  case  of  extreme  age  and 

inequality — 1544. 

burden  on  proponent  where  testator's  sight  and 

hearing  very  defective — 2104a. 

must  be  shown  if  testator  unable  to  read— 796. 

executor  (and  legatee)— admissible  as  to  reading  by 
testator  as  showing  knowledge  of  contents — 1431. 
publication  must  be  proved— if  not  recited  in  att&«ta- 
tion  clause — 1397. 

evidence  admissible  to  rebut  presumption  as  to  time 

of  alterations — 1211. 

as     to     forgery      (facts)— expert     testimon\^ — 1062, 

1091. 

declarations  of  testator — 966. 

And  see  Forgery. 

declarations    of    deceased    witness    inadmissibler-pro 

or  contra — 256. 

inadmissible  to  impeach  character  of  deceased  sub- 
scribing witness — 256. 

And  see  Probate  (evidence). 
attestation  clause:  prima  facie  evidence  of  facts  stated 

—348,  669,  811,  993. 

on  proof  of  signature  of  witness — 968. 

sufficient  prima  facie  though  witness  may  have 

forgotten— 348,  669. 

controls  recollection  of  witness  conflicting  wi+h  other 

witness  and  with  his  own  probate  affidavit — 2188. 

presence  of  witnesses — shown  by  recital  of  attestation 

clause — 736. 

so,  presence  of  testator — 1533. 

and  signature  in  presence  of  witnesses — 758. 

and  publication  by  testatoi^-993,   1824. 

publication  of  will  must  be  proved — if  no  attestation 

clause— 1397. 

31 
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And  see  Attestation. 
probate   record:  evidence — by  copy  of  probate — review 
of  New  Jersey  statutes  by  Depue,  J. — 348. 

by  Vroom,   0.-343*'. 

copy  of  N^ew  Jersey  probate  and  proof — prima  facie 
evidence  in   ejectment — 348. 

decree  refusing  probate — as  evidence  in  ejectment — 
123. 

copy  of  New  Jersey  probate  under  statute  by  copy 
— prima  facie  evidence  of  foreign  probate  in  eject- 
ment—348. 

presumption  from  copy  of  probate  may  be  rebut  te<i 
as  to  capacity  and  otherwise — 348. 
contradictory   statement   of   subscribing  witness   ad- 
missible   (in   ejectment)    against  record   of   probate 
offered— 2089. 

evidence  by  copy  of  domestic  probate — not  affecte^i 
by  pending  appeal  from  probate — 348. 
copy  of  foreign  probate  as  evidence — not  affected  by 
pending    appeal    or    subsequent   reversal — 348. 
And   see   Probate — Foreign   Will^   &c. 
in  general: 

accounting — items  inventoried   and  not  collected — as 
evidence  of  assets — 10Y7. 

evidence  of  specific  sums  received  and  omit- 
ted is  admissible  under  general  allegation  in  peti- 
tion to  open  account  and  notice  that  sums  were  re- 
ceived and  omitted — 525. 

vouchers — sufficient   proof   on   exceptions    to 

;  items  paid,  unless  voucher  impeached — 1617, 

not  required   after  long  time  for  necessary 

administration    expenses    of    surrogate — 1617. 
And  see  Accounting. 
advancement — declarations    of    testator    admissible — 

1977. 
agreement  for  devise — must  be  fully  proved — 768. 

evidence  required  for  specific  performance — 

1119. 

uncorroborated  testimony  of  proposed  devisee 

insufficient — 1360. 
agreement  for  devise  to  claimant's  children  provable 
in  action  at  law  on  claim  for  services  as  evidence 
that  ser^dces  were  not  gratuitous — 1389. 
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admissible  as  evidence  of  intention  to  pay  for  ser- 
vices— 487. 

appeal — evidence  considered  on  appeal  from  probate 
—968. 
see  Appeal. 

notice  sbould  be  given   appellees  of  taking 

testimony  in  Prerogative  Court  on  appeal — 1431. 

capacity  of  testator — see  Capacity. 

charge  of  legacy — parol  declarations  of  testator  insuf- 
ficient— 621. 

amount    of    personalty    as    evidence — 1071. 

expressions  of  the  will  and  condition  of  the 

property  considered — 885. 

claim  against  estate — account  made  up  from  memor- 
anda of  claimant — insirfficient  proof — 475. 

judgment  recovered  against  executor  indvid- 

ually  on  claim  for  services  to  the  estate  denied  by 
the  executor — payment  out  of  the  estate  refused  by 
Orphans'  Court— 2108. 

positive  evidence  of  claimant  not  overcome 

by  circumstantial  evidence  of  another  witness — 
1886. 

evidence   held   insufficient   on   facts — 1468. 

claimant's  statement  that  decedent  intended 

to   pay   for   services — inadmissible — 2226. 

confidential  communication — communications  be- 
tween husband  and  wife  as  co-executors  in  relation 
to  the  trust  property — not  protected  as  confidential 
—1535. 

credibility  of  proponent — effect  of  false  testimony 
and  unwillingness  to  testify  as  to  private  matters 
—1485. 

death,  action  for — negligence  must  be  shown — 2035. 

question  for  jury — 492. 

sufficiency   of   facts — 2005a. 

preponderating  evidence  for  plaintiff  neces- 
sary—2097. 

verdict  against  evidence   as  to  negligence — 

2156. 

contributory     negligence — question     for    the 

jury— 492,  2040.' 

burden  on  defendant  alleging  (use  of  street) 

—2035. 
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admissions  of  decedent — 2018. 

admissions  of  servant  inadmissible  in  action 

against  master  for  his  negligence — 2228. 

description  of  devise — declarations  of  testator  inad- 
missible to  explain — 2130. 

devastavit  presumed — from  sheriff's  return  of  fi.  fa. 
—206. 

must   be   proved,    though    assets    proved    by 

judgment  on  which   suit  is  brought — 206. 
insufficient  proof — decree  of  allowance  of  ac- 
count without  proof  of  account  showing  balance  in 
hand— 124. 

must  be  founded  on  judgment  against  admin- 
istrator as  such — 104. 

heirs  and  devisees — judgment  against  executors  no 
proof  of  the  debt— 426. 

identity  of  heir— 1262. 

joint  account  may  be  shown  to  be  several  accounts — 
954. 

legitimacy  of  heir — 1262. 

letters — want  of  proof  cured  by  judgment— 33. 

lost  will — proof  of  contents — 689. 
see  Lost  Will. 

opinion  as  to  capacity — weight  depends  on  facts  de- 
tailed—900. 

partnership  debt — admissions  in  answer  by  surviving 
partner  sued  with  representatives  of  deceased  as  to 
agreement  between  partnership  and  complainant — 
if  competent  are  not  binding  on  representatives  of 
deceased — 1896. 

payment  of  legacy — sho^^^l  by  receipt  acknowledging 
payment  by  devisee — 27. 

pedigree — proved  prima  facie  by  recitals  of  ancient 
deed— 2284. 

undue  influence — see  Un^due  Influence. 

variance — pleading    against   executors   in    individual 

capacity  and  proof  against  them  as  executors — 175. 

party  incompcteni^in  general:  effect  of  Act  of  1880 

stated  by  Van  Fleet,'  V.  C.— 1557. 

review  of   statutes  in  various  states  by  Reed,    J. — 

1897a. 

change  of  statute  discussed  by   Gummere,    C.    J. — 

1220a. 
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such  evidence  is  not  against  public  policy — 1696a. 
statute  applied  to  pending  action — 1872. 
executor  and  proponent  competent — though  a  benefi- 
ciary under  will — 2194. 

party  competent  (since  1880)  except  for  transactions 
with  deceased— 455,  460,  466,  1220a. 
executor  not  competent  (in  1859)  to  prove  his  own 
claim  against  the  estate  for  advances  made  by  him 
—651. 

objection  waived  if  not  made  when  testimony  offered 
—2114. 

waived  if  representative  party  afterward  offers  him- 
self as  witness  and  does  not  withdraw  his  testimony 
and  move  to  strike  out  the  other — 1592a. 
evidence  (statements  of  decedent)  admitted  without 
objection  cannot  be  struck  out  by  subsequent  order  as 
against  the  statute  of  1880  and  is  not  against  public 
policy— 1696a. 

not  applied  in  proceedings  under  cross-bill  as  between 
parties  to  original  bill — 1263. 

exclusion  in  action  at  law — no  ground  for  equity  re- 
lief in  action  separating  two  judgments  sued  jointly 
at  law— 1501. 

statutory  exclusion  not  a  "defence"  reserved  by  stat- 
ute as  against  assignee — 487. 

executor  incompetent  (under  Act  of  1866) — in  his 
own  defence  in  dispute  of  his  debt  to  estate  alleged 
by  legatee  in  bill  against  co-executors  for  account- 
ing—2026. 

specific  legatee  (expressly  subject  to  abatement)  in- 
competent before  Act  of  1849  in  behalf  of  executor 
in  suit  of  a  creditor  against  executor,  though  already 
paid— 83. 

defendant  excluded  (under  Act  of  1859)  in  foreclos- 
ure brought  bv  executor  in  representative  capacity — 
1141. 

party  excluded  (under  Acts  of  1859  and  1866)  in  ac- 
tion against  heirs  to  enforce  agreement  for  devise — 
1790.  ^ 

plaintiff  excluded  (imder  Act  of  1859)  in  action 
against  representatives  of  deceased  joint  debtor — 267. 
statute  (1880  and  1900)  applies,  though  suit  begun 
bv  decedent  and  revived  bv  his  executoi' — 921. 
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though  suit  originally  begun  against  living  defend- 
ants and  afterward  prosecuted  against  their  repre- 
sentatives— 1445,    1597. 

opposing  party  dying  after  suit  begun  and  before  tes- 
timony taken — 1365,  1597. 

testimony  after  death  of  defendant  and  representa- 
tives of  defendant  made  defendants — 1592. 
though  decedent  himself  had  testified  as  the  original 
complainant — 9  2 1 . 

though  party   appeared   and   testified    (under   objec- 
tion) under  order  made  at  the  instance  of  the  oppos- 
ing party  in  his  lifetime — 2117. 
widow  excluded — in  bill  against  heirs  to  enforce  ante- 
nuptial agreement — 2269. 

heir  excluded — in  suit  by  administrator  against  heirs 
to  have  his  individual  deed  to  decedent  declared  a 
mortgage — administrator    as    such    being    necessary 
party— 2264. 
witness  not  excluded:  wife  of  party — 466. 
officers  of  corporation  defendant — 459. 
widow  in  action  by  administrator  against  debtor  of 
estate— 1492. 

plain tiif's  assignor  not  excluded  by  statute — 487. 
evidence  of  assignor  in  suit  by  assignee,  though  as- 
signee gave  note  to  assignor  which  he  could  probably 
not  pay  in  default  of  collection  of  claim — 1468. 
where  representative  had  assigned  the  stock  in  con- 
troversy to  herself  individually  and  so  held  it  and 
was  sued  as  such — 1682. 

if  witness  not  party  though  he  afterward  became 
such— 1237. 

executor  and  residuary  legatee  of  A.  competent  wit- 
ness of  .an  agreement  of  A.  set  up  as  defence  in  ac- 
tion of  B.  against  C. — not  interested  in  the  result  of 
the  action — 71. 

where  both  parties  in  representative  capacitv — 395, 
1095. 

the  widow  and  proponent  not  a  "party"  in  proceed- 
ing on  caveat  by  another — 1825. 
beneficiars^    under    will    in    proceeding   o)n    caveat^ 
1825. 
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executor  (and  legatee)  on  probate — as  to  conversa- 
tion with  testator  showing  knowledge  of  contents — 
1431. 

plaintiff  suing  defendant  individually  in  replevin 
and  plea  of  property  in  defendant  as  administrator 
— as  to  declaration  of  decedent — 375. 
bill  to  quiet  title  against  an  executor  levying  on  com- 
plainant's land  under  fi.  fa.  against  third  person — 
not  in  representative  capacity — 1543. 
demandant — in  action  of  dower  against  devisee — 391. 
in  bill  to  re-instate  mortgage  against  heir  and  de- 
visee as  owners — 1517. 

representative  partv  mav  call  adverse  party  (under 
Act  of  1866)— 1426. 

party  admissible  against  devisees  (Acts  of  1880  and 
1900) — cases  reviewed  by  Emery,  V.  C. — 2171. 
in  petition  by  holder  of  note  of  testator  for  applica- 
tion of  proceeds  of  partition  sale  to  enforce  charge  of 
debts — 'admissible  ^against  devisees — 2171. 
action  by  widow  against  heirs  to  set  aside  for  fraud 
a  deed  of  wife's  property  to  decedent — widow  compe- 
tent witness — 1449. 

widow,   filing  cross-bill  to  assert  resulting  tnist,   in 
partition  suit  between  heirs — 2253. 
evidence  of  co-defendant  in  action  against  heirs  and 
devisees — 397. 

individual  application  of  partnership  funds  bv  dece- 
dent—1872. 

request  for  discovery  by  defendant  on  bill'  by  repre- 
sentative of  deceased  partner  against  survivor — 1921. 
against  surviving  partner  and  representative  of  de- 
ceased partner  separately  liable,  issues  being  tried 
together— 1488. 

proof  of  moneys  expended  uniler  covenant  witli  dece- 
dent—460. 

payment  by  claimant  for  land  conveyed  to  her  and 
decedent  jointly — 2057. 

as  to  contract  of  sale  by  deceased  executor  of  the 
original  testator — 1796a. 

as  to  agreement  for  devise  between  complainant  and 
original  testator  in  bill  against  his  devisees'  devisee 
and   executors   for  enforcement  of  later  agreements 
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by  second  testator  in  consideration  of  release  of  first 
agreement — 2  230. 
excluded  as  to  tra/nsactioms  and  staiew,ents  of  decedent 
under  Act  of  1880:  evidence  of  wife  to  prove  gift  to 
her  by  husband — 1732. 

party  setting  up  adverse  interest  by  statements  and 
gift  of  decedent — 1039. 

evidence  of  wife  to  prove  admission  of  deceased  hus- 
band that  he  had  received  the  money  claimed  by  her 
bill  in  equity— 1747. 

transaction  between  wife  and  deceased  husband — in 
creditors'  bill  against  widow  and  husband's  admin- 
istrator to  set  aside  transfer  by  decedent — 1514a. 
husband's  evidence  to  declarations  of  deceased  wife 
as  to  his  claim  against  her  estate — 1748. 
complainant's  agreement  with  testator  for  devise — on 
bill  for  specific  performance  against  executors  and 
devisees— 2230. 

evidence  of  plaintiff  in  statutory  action  against  heirs 
and  devisees — 397. 

complainant — on  bill  in  equity  against  executors  and 
devisees  to  set  aside  deed  to  executor  for  fraud — 
1011. 

or  to  follow  trust  fund  into  the  hands  of  dece- 
dent trustee  against  executor  and  heirs — 2020. 
incompetent    as    to   statements    of    decedent — though 
both  parties  in  representative  capacity — 1220a. 
claimant  incompetent — as  to  declaration  of  decedent 
— in  proof  of  gift — 1619. 

testimony  of  physician  as  to  promise  of  decedent — 
on  exception  to  his  bill  as  item  in  administrator's  ac- 
count—1742. 

creditor — in  suit  against  administrator  to  prove 
transactions  with  decedent — 475. 

executor  pro  se — on  exceptions  to  his  account 

—1897,  1897a. 

co-defendant    with    administrator    really    interested 
with  complainant  and  against  estate — 1557. 
complainants — in  joint  contract  of  decedent  for  de- 
vise of  their  several  farms  as  witness  on  behalf  of  one 
another — 1856. 

conversation  of  co-defendant  with  decedent  excluded 
—1081. 
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between  decedent  and  third  person  having  an  inter- 
est with  witness — 925. 

plaintiff  cannot  prove  services  rendered  in  presence 
of  decedent— 1519,  1938. 

exception  as  to  statements  and  transactions  of  decedent: 
adverse  party  admissible  as  to  all  statements  and 
transactions  of  the  decedent  (under  Act  of  1880)  if 
representative  party  testify  as  to  any— 925,  1557a. 

so,  under  Act  of  1900—925,  1353. 

after   testimony   by   heir-at-law    (co-defendant   with 
executor)  as  to  statements  of  the  deceased — 1184. 
exception  not  applied— where  executor  is  also  lega- 
tee and  excepted  to  account  and  testified  as  legatee— 

■     1507. 

evidence  excluded— of  party  as  to  co^nversation  of  tes- 
tator— though  to  contradict  a  witness  offered  by  the 
representative — 457. 

though  widow  of  decedent  sworn  on  adminis- 
trator's behalf— 1492. 

though  on  part  of  complainant  filing  bill  against  ex- 
ecutor—to contradict  payments  by  testator  averre<l 
by  executor  in  his  answer  not  amounting  to  evidence 
—1948. 

see  Declarations  of  Testator — Lost  Will- 
Parol  Evidence— Presumptions — Probate. 

"EX  AEQUS": 

construed  ''equally" — 1175. 

EXAMINATION  INTO  ESTATE] : 

on  verified  petition  to  court  which  issued  letters  and 
proceedings  for  protection  as  in  Chancery— (1855) 
S.  294,  §19;  R5-574,  §67;  R6-751,  §118;  K8-2353, 
§118;  E9,  §139.     C.  264,  1935. 

EXAMINER  IN  CHANCERY: 

as  referee  in  Orphans'  Court— under  Chancery  rules 
-(1855)  S.  294,  §§14,  16;  E5-574,  §§62,  64; 
R6-753,  §10;  R8-2353,  §10;  E9,  §9. 
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exceptions. 

Text.   95,  104. 

Statutes : 

to  account:  hearing  and  correction  by  court  or  referee 
—(1820)    S.  91,    §30;   R2-776,   §30;   R4-205,   §24; 
R5-574,   §24;   116-751,   §105;   R8-2353,    §105;   R9, 
§126;  (1905)  S.  565.     C.  1424,  1424a. 
exajnination    of    party    interested    or    accountant — 
(1820)    S.  91,    §31;'R2-776,    §31;    R4-205,    §26; 
R5-574,    §26;   R6-751,   §106;   R8-2353,    §106;   R9, 
§126;   (1905)   S.  565.     C.  169. 
form  regulated  by  Orphans'  Court  Rule  5. 
foi  insolvent  estate:  bv  representative  to  claim  of  credi- 
■     tor— (1820)    S.  79J    §6;    R2-766,    §6;    R4-346,    §6; 
R6-751,  §86;  R8-2353,  §86;  R9,  §104.     C.  2116. 
by  creditor  to  report  of  representative — (1820)  S.  79, 
§6;  R2-766,  §6:  R4-346,  §6;  R6-751,  §86;  R8-2353, 
§86;  R9,  §104. 

subject  in  either  case  to  appeal  from  decree  to  Pre- 
rogative Court  within  twentv  davs — (1820)  S.  79, 
§6;  R2-766,  §6;  R4-346,  §6;  R6-751,  §86;  R8-2353, 
§86;  R9,  §104.     C.  1926. 

Cases  : 

to  accoimt:  estopped  by  private  settlement  between  ex- 
ceptor and  claimant  excepted  to — 1745. 
remainder-man     concluded     by     tiiistee's     inventory 
filed  without  objection — 1077. 

not   estopped — by    acquiescence    of    exceptant   under 
misinformation  by  administrator — 1887. 
administrator  may  be  examined  as  to  indebtedness  of 
himself    or   his    co-administrator — though    himself    a 
distributee — 169. 

evidence  on  part  of  the  executor  should  follow  after 
that  of  the  exceptant  is  closed — 2133. 
objection  cannot  be  raised  by  appeal  from  settlement 
— must  follow  statute — 2116. 

Prerogative  Cburt  may,  on  exceptions  and  appeal,  fix 
value  of  chattel  charged  by   Orphans'   Court  to  ac- 
countant without  valuation — 1619. 
exception — what  is  not — mere  demand  of  payment  of 
claim— 1118. 

exceptions  must  be  specific — 590,  598,  2133. 
alleging  fraud  must  state  particulars — 818. 
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*  exceptions  necessary  to  charge  executor  with  interest 

not  charged  in  account— 1941. 

procedure— counsel    fees    to    successful    exceptant— 

1707,  1516. 

though  exceptions  overruled  on  appeal— 1516. 

^new  exception  may  be  allowed  afterward  for 

new  matter— but  executor  must  have  opportunity  to 

meet  it — 2133. 

motion  to  strike  out  treated  as  demurrer  admit- 
ting truth  of  allegations— 1424. 

item  corrected  after  report  on  original  excep- 
tions—1110. 

commissions  re-settled  on  exception  to  later  ac- 
count— 1857a. 

scope — to  bring  up  excessive  commissions  allowed  in 

prior  intermediate  account — 1857a. 

does  not  reach  allowance  of  commissions  credited  in 

account  as  allowed  under  prior  account  and  decree— 

1941. 

by  creditor— when  filed— after  removal  of  the  account- 
'  ing    administrator    and    appointment   of    successor 

1904,  1904a. 

who  may  file— next  of  kin  "interested"  under  statute, 

if  bequest  fail— 1424,  1424a. 

Orphans'  Court,  may  determine  whether  exceptant  is 

creditoi— 1904,  1904a. 

new  obligee  substituted  for  old,  for  same  debt— 1679. 

by  creditor  barred — petitioning  under  K6-751,  §80 

1216,  1216a. 

And  see  Accounting. 
to  inweniory:  proper  method  of  questioning  fairness— 

1635. 
to  insolvent  estate :  appeal  from  decree  on  exceptions  to 

Prerogative  Court  to  be  taken  within  twenty  days 

from  filing  decree — 1926. 

EXCLUSION  OF  HEIR: 

wMi  is  not:  devise  to  A.  reciting  that  testator  did  not 
"give  him  any  further  portion"— takes  an  intestate 
share — 1558. 

direction  to  executors  to  sell  all  the  real  estate  and 
pay  legacie?  and  gift  of  the  "residue  of  my  estate"  to 
A.— 202. 
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bequest  to  a  nephew  "as  his  full  portion"  does  not  ex- 
clude share  of  lapsed  residue  as  one  of  the  next  of 
kin— 1678. 
how  far  extended:  exclusion  from  class  named  for  origi- 
nal gift  extends  to  subsitutionarj  gift  to  "survivors" 
—1213. 

not  extended  to  rights  as  next  of  kin  of  a  child  dying 
after  testator's  death — 1920. 

not  include  intestate  share — confined  to  provision  for 
him  and  forfeiture  of  that  on  express  condition — 
745a. 

not  extended  (as  to  husband)  to  his  secondary  share 
as  distributee  of  a  deceased  legatee  in  remainder — 
2145. 

see    CONSTBUCTION. 
EXECUTION. 

Text.   132. 
Statutes  : 

against  executor  or  administrator:  not  against  individ- 
ual property  unless  made  individually  liable — (1799) 
S.  33,  §5;  El-369,  §5;  R2-430,  §5;  R4-976,  §1; 
E6-846,  §195;  R8-2530,  §195;  (1903)  S.  532,  §174. 
not  extended  to  sale  of  lands  of  decedent — (1799- 
1874)  S.  33,  §18;  El-369,  §18;  R2-430,  §18; 
R4-660,  §14;  R5-760,  §14.  C.  346,  476,  1098. 
not  within  six  months — on  action  brought  against  him 
within  the  six  months  by  leave  of  court — R9,  §65. 

against  executor  of  executor:  to  the  extent  of  goods  of 
original  testator  received  by  them — (1795-1874) 
S.  24,  §4;  Rl-153,  §4;  R2-174,  §4;  R4-350,  §4; 
R5-275,  §4. 

against  lands:  (1743-1799)  S.  129.  C.  6,  110,  353, 
1098. 

against  lands  and  personalty:  of  deceased  judgment 
debtor,  if  intestate  and  no  administration  within  six 
months— (1881-1889)  S.  173,  §1;  R7-807,  §13; 
R8-2530,  §312. 

on  ten  davs'  notice  to  heirs  or  legal  representa- 
tives—(1889-1903)  S.  327;  R8-2530,  §339. 

if   no    probate    or    administration    within    six 

months  and  on  ten  davs'  notice  ordered  by  the  court 
—  (1903)  S.  532,  §186. 
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against  heir  or  devisee :  not  against  individual  property, 
real  or  personal,  unless  made  individually  liable^ 
(1799)  S.  33,  §§5,  6;  Rl-369,  §§5,  6;  R2-430,  §§5, 
6;  R4-976,  §1;  R6-846,  §195;  R4-660,  §4;  E5-760, 
§4;  E6-388,  §1;  R8-1414,  §1. 

against  terre-tenant,  heir  or  devisee — only  reaches  es- 
tate of  decedent  at  his  death  or  at  or  after  time  of 
judgment-(1799)  S.  33,  §6;  Rl-369,  §6;  R2-430, 
§6;'R4-660,  §6;  R6-388,  §1;  R8-1414,  §1. 

agmnst  all  after  death  of  any  joint  judgment  debtor: 
and  levy  against  survivors — (1874)  R6-846,  §206; 
R8-2530,    §206;    (1903)    S.  532,    §187. 

against  insolvent  estates:  stayed — in  prior  action  pend- 
ing and  going  to  judgment  against  insolvent  estate — 
(1819-1820)  S.  97,  §^6;  (182^0)  S.  79,  §12;  R2-766, 
§12;  R4-346,  §12;  R5-385,  §12;  R6-751,  §88; 
R8-2353,  §88;  R9,  §106.     C.  194,  206,  362,  374. 

Orphans'  Co'iirt:  execution  against  lands — lien  only 
after  record  by  clerk  of  Common  Pleas— (1874-1898) 
R6-751,  §162;  R8-2353,  §162. 

after  record  as  a  Circuit  Court  judgment  and 

execution— (1898)  R9,  §§184,  185. 

in  name  of  executor  or  administraior :  on  death  of  sole 
plaintiff    after    judgment — without    revival — (1874) 
R6-846,  §204;  R8-2'530,  §204;  (1903)  S.  532,  §183. 
in  name  of  administrator  de  bonis  non— on  judgment 
for  executor  or  administrator  with  or  without  revival 
—(1795-1903)   S.  24,  §5;  Rl-153,  §5;  R2-174,  §5; 
R4-350,  §5  ;  R6-846,  §205  ;  R8-2530,  §205. 
in    name    of    substituted     administrator — on     judg- ' 
ment  for  executor  or  administrator — with  or  without 
'  revival— (1903)  S.  532,  §184. 
by  executor  of  executor — on  judgment  obtained  by 
original    testator— (1795-1874)    S.  24,    §4;    Rl-153, 
§4;  112-174,  §4;  R4-350,  §4;  R5-275,  §4. 
in  name  of  survnvor — on  death   of  co-plaintiff  after 
jud^-ment— (1874)    R6-846,    §203;   R8-2530,    §203; 
(1903)  S.  532,  §182. 

S7hpersedeas:  on  writ  of  error  hy  executor  or  administra- 
tor— \vithout  recosrnizance— (1799)  S.  38  ;  Rl-345, 
§9  ;  R2-400,  §9  ;  R4-980,  §13  ;  R5-262,  §13  :  R6-372, 
§20;  R8-1390,  §20. 
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Cases  : 

against  administrator:  sheriff's  return  prima  facie  but 
not  conclusive  evidence  of  devastavit — 206. 

against  decedent:  executors  may  purchase  as  individu- 
als  at  sale  under  incumbrances  made  prior  to  dece- 
dent's purchase — 644. 

against  lands:  execution  against  executor  would  (1793) 
reach  lands  as  against  heii- — 6. 
review  of  Noav  Jersey  statutes,  Dixon,  J. — 353. 
review  of  jSTew  Jersey  statutes,  Ewing,  C.  J. — 110. 
Act  of  1799   (S.  33/§18)  changed  the  law  of  1743 
which  made  lands  of  decedent  liable  to  be  sold  on  ex- 
ecution against  executor — 1098. 

against  executor  as  such — not  a  lieu  on  lands  of  dece- 
dent in  hands  of  executor  as  devisee — 1098. 
execution  against  decedent  and  sale  of  dei^edeut's  land 
—void— 149. 

execution  against  decedent  sutlicieut  against  land  if 
tested  in  his  lifetime — 86. 

stay  pending  insolvency  proceedings:  though  action  be- 
gun before  order  to  limit  creditors — 353. 
stayed  on  insolvent  estate  proceeding  begim  more  than 
ten  months  after  order  limiting  creditors — 362. 
not   stayed — on   insolvency   proceeding   and    applica- 
tion for  stay  after  issue  of  fi.  fa. — 1877. 
because  of  order  limiting  creditors  but  no  insol- 
vency proceeding — 374. 

stay  denied — no  insolvency  proceeding  until  after  ex- 
ecution issued — 1879. 

"EXECUTIOX  or  THE  TRUST": 

construed  to  refer  to  arrival  of  youngest  at  the  age 
of  twenty-one — in  devise  in  trust  for  three  with  power 
of  division  when  youngest  arrives  at  twenty-one  and 
survivorship  if  the  others  die  "prior  to  the  execution 

of  the  trust"— 1261. 

EXECUTIOX  OF  WTLL: 

insufficient  as  such — cannot  take  effect  by  recital  as  a 
declaration  of  trust — 1404. 

insufficiency  as  to  real  property — renders  election 
unnecessary  between  rights  as  legatee  and  heir — 684. 
see  Attestation — Evidence — Knowledge  of  Con- 
tents— Publication — Signature — Will. 
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executor. 

Text.  49. 

Statutes : 

who  may  he:  married  woman — (1898)   R9,  §142. 
authority  to  cease  on  marriage  of  feme  sole  adminis- 
tratrix, &c.,  unless  husband  give  bond  for  joint  ad- 
ministration—(1897-1905)    S.  495. 
coi*poration  may  be— "lee  Cokporation. 
non-resident  may  be — 2279. 
appointment  of  debtoi' — see  Release  of  Debt. 
security     required:    when — see     Bond      (Administra- 
tion). 

Cases  : 

executor  derives  power  from  will,  not  probate — 1092. 
may  hold  mortgage  adversely  to  estate  in  lots  after- 
ward taken  by  it  for  debt — 1110. 

described  in  deed  as  executor  but  purchasing  as  indi- 
vidual does  not  hold  as  trustee  for  estate — 644. 
appointment    of — conditioned    on    being    twenty-one 
years  old  before  testator's  death — 819. 
delegated   by   will — to    surviving   executors    and    en- 
forced in  equity — 1667. 

appointment  of  executor  by  surviving  executor   in- 
cludes the  testamentary  trusts — 1601. 
oath  of  executor  not  to  include  statement  that  the  will 
is  the  true  will,  &c. — after  probate  by  decree  of  Pre- 
rogative Court — 342. 

see  Debt  of  Executor — Letters — Revocation  op 
Letters. 

executor  de  son  tort: 

party  in  fraudulent  possession  of  property  of  dece- 
dent liable  as  such — after  deducting  just  debts — 
(1795)  S.  24,  §9;  Rl-153,  §9;  R2-174,  §9;  R4-350, 
§9  ;  R5-275,  §9  ;  R6-395,  §3 ;  RS-1425,  §3.  C.  267. 
And  see  Profits  of  Business. 

EXECUTOR  OF  ADMINISTRATOR: 

not  liable  to  account  as  representative  of  original  de- 
cedent— 31. 

not  liable  to  account  to  next  of  kin  of  original  dece- 
dent—573. 
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executor  of  executor. 

Statutes : 

replaced  by  administrator  d.  b.  n.  in  default  of  ad- 
ministration by  executor  of  sole  surviving  executor — 
(1868-1897)  S.  343;  R6-395,  §2;  E8-1425,  §2. 
C.  1690. 

superseded  by  administrator  c.  t.  a.  on  death  of  sole 
surviving  executoi— (1897-1901)  S.  493. 
see  Administrator  Cum  Testamento  Annexo. 
superseded     by     substituted     administratoi^— (1901) 
S.  512,  §1. 
see  Substituted  Administrator. 

Cases  : 

required  to  account — for  specific  securities  standing 
in  deceased  executor's  individual  name  and  taken  for 
distributive  share  of  the  complainant — 1948. 
must  account  to  substituted  administrator  for  all  as- 
sets, unless  deceased  executor  was  sole  party  in  in- 
terest—291. 

not  necessary  party — to  action  to  enforce  legacies 
charged  on  land — 1304. 

action  against  him  for  legacy — in  default  of  admin- 
istration d.  b.  n.  and  on  proof  of  conversion  of  estate 
by  deceased  executor — 1690. 
under  earlier  statutes:  succeeds  to  original  estate — 636. 
does  not  succeed  to  naked  discretionary  power  of  sale 
in  original  executor — 550. 

assumes  by  probate  the  office  of  trustee  vested  in  his 
decedent  as  executor  of  another — 683. 
And  see  Accounting — Action. 

EXECUTORY  BEQUEST: 

may  apply  to  personal  property — 128. 

EXECUTORY  DEVISE: 

what  is:  limitation  over  to  survivors,   if  any  original 
taker  die  without  issue — 207,  1569. 
devise  to  daughters  in  fee  and  if  A.  dies  unmarried 
and  without  disposing  of  her  share,  then  to  the  sur- 
vivors or  their  surviving  children — 382. 
limitation  over — after  devise  in  fee,  if  he  "die  before 
he  arrives  to  lawful  age  or  have  lawful  issue" — 63. 
limitation     over — to    "surviving    heirs" — if    A.     die 
without  issue — 359. 
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residue  to  ''surviving  brothers"  on  death  of  A.  "with- 
out children"— 1257. 

limitation  over  on  death  of  life  tenant  without  issue, 
to  testator's  brothers  with  substitution  of  their  chil- 
dren—2277. 

devise  over  at  death  of  A.,  if  A.  (first  taker)  ''should 
die  without  leaving  any  heirs" — 883. 
no't  after  fee  simple:  if  first  estate  absolute — 1791. 

EXEMPLIFICATION: 

by  surrogate^ — as  judge  and  clerk — 1479. 

EXEMPTION : 

from,  execution:  of  debtor  dying  under  fi.  fa.  leaving 
familv— set-off  as  in  R6-751,  §52— (1874)  E6-388, 
§16;'E8-1414,  §16. 

corporation   stock   and   personal  property   to   amount 
of  $200  to  decedent  having  family  resident  in  New 
Jersey— (1879)    S.  169,   §1;  R7-290,   §4;  R8-1414, 
§35. 
see  Allowance  to  Family — App}?aisement. 

spendthrift  trust:  up  to  $4,000  income— (1880)  S.  171, 
§1;  R7-290,  §7;  R,8-1414,  §42. 

EXONERATION: 

from  debts:  testamentarv  direction  must  bo  plain — 
1070. 

of  personal  property — see  Marshalling  of  As- 
sets. 

fro'm.  legacy :  personalty  not  exonerated  by  residuary  de- 
vise of  "all  the  residue  of  the  estate  not  expended  in 
satisfying  the  bequest" — 1035. 

from,  mortgage:  devisee — "aft^r  all  my  debts  are  paid" — 
not  exonerated  by  legacy  given  in  lieu  of  dower — 
2153. 

exoneration  of  mortgaged  premises  required  to  pro- 
tect land  .settled  on  the  wife  bv  familv  arrangement 
—1412. 

exoneration  of  mortgaged  premises  necessary  if  mort- 
gage made  by  decedent — 1399. 

not  because  of  assumption  of  mortgage  in  deed  to  de- 
cedent—772,  1399,   1975. 
32 
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right  to  exoneration  of  mortgaged  lands — though  de- 
vise was  "all  mj  right,  title  and  interest" — 1649a. 
must  be  affirmatively  sought  by  heir — 1383. 
a  personal  right — does  not  pass  to  purchaser  under 
sale  by  Court  of  Chancery  as  partnership  property 
for  partnership  debts — 2066. 

no  equity  for  exoneration  from  mortgage  in  favor  of 
grantee  of  devisee  of  the  mortgaged  land — 716. 
specific  devisee  not  entitled  to  exoneration  or  contri- 
bution for  mortgage  as  against  general  or  specific  leg- 
acies— 710. 

not  against  residuary  devise  without  evidence  of  in- 
tention— 1649a, 

against  general  residue — though  previously  reduced 
by  payments  of  general  legacies  which  were  charged 
primarily  on  personal  property  and  then  on  real  prop- 
erty—1649. 

exoneration  of  mortgaged  lands  by  application  of  per- 
sonal property  specially  pledged  by  decedent  for  pay- 
ment of  the  mortgage — 1370. 

though  personalty  not  applicable,  payment  of  mort- 
gage interest  allowed,  where  it  had  inured  to  benefit 
of  exceptant  as  sole  heir — 1617. 

from  current  interest — principal  being  expressly 
charged  on  the  land — 1221. 

EXPECTANT  ESTATE: 

may  be  devised— (1851-1898)    S.  145,   §1;  E5-130, 

§32;   E6-151,   §82;   E8-S50,   §138;    (1898)    S.  488, 

§19. 

see  Cb^TiNGENT  Estates. 

expenses  of  adaonistration. 

Text.   80. 
Statutes : 

to  include  bond— (1894)  S.  245,  §1;  R8-3249,  §55. 
Cases  : 

necessary  and  usual  payments  allowed  after  long  time 

without  vouchers — 1617. 

traveling  expenses  allowed — 1733. 
not  allowed:  safe-deposit  of  securities — 1026. 

traveling  expenses — 328. 


I:ndex  to  Statutes  and  Cases.  499 

EXPENSE  OF  ADMINISTRATION — Continued. 

accountant — 1945. 

And  see  Accounting  (items  of  discharge) — Commis- 
sions OF  Executor^  &c. — ^Funeral  Expenses. 

failvke  of  issue. 

Text.   64. 

Statutes : 

definite  at  death  of  decedent — unless  other  intention 
appeal— ri851)  S.  214,  §4;  K5-913,  §27;  R6-1243, 
§25;  R8-3756,  §25.     C.  623,  1763. 

Cases  : 

definite  failure — before  Act  of  1851: 
''leaving  no  issue  living" — 288. 

remainder,  if  A.  die  veithout  issue  "and  intestate" — 
450a,  220. 

remainder  over  if  first  taker  "die  without  heirs  and 
intestate"— 213. 

where  limitation  over  on  death  without  issue  to  "sur- 
viving" members  of  the  class  of  original  takers — 207. 
limitation  over  to  surviving  members  of  class — 201. 
limitation  over   "then,   at  his   decease" — 125. 
defimte  failure — since  Act  of  1851: 
bv  statute  of  1851—623. 

referred  to  death  of  life  tenant  A.,  during  whose  life 
the  devisee  was  not  to  sell — 1156a. 
devise  at  death  of  first  taker  if  she  "should  die  with- 
out leaving  any  heirs" — 883. 

"without  leaving  issue" — i.  e.,  at  his  death — 1121, 
1156a. 

contra,   1156;  reversed,  1156a. 

bequest  over  of  personal  property  on  death  of  first 
taker  without  issue — 681. 

remainder  on  death  "leaving  no  child"  to  the  "sur- 
vivor"—610. 

limitation  over  to  "surviving  brothers"  of  A.  on  his 
death  "mthout  children"— 1257. 
if  devisees  for  life  "and  their  children  die  without 
leaving   children   them   surviving" — 1832. 
cross-remainder  between  A.  and  B.  if  either  die  with- 
out issue — 855. 

to  widow  and  daughter  and  after  death  of  the  widow 
to  the  daughter  or  her  heirs  and  over  on  the  death  of 
the  daughter  without  issue — 1264. 
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construed — without  leaving  issue — 997. 
indefinite — before  Act  of  1851: 
until  Act  of  1851—1763. 
unless  other  intention  appear — 207. 
to  A.   and  her  heirs  and  over,  if  she  ''die  without 
leaving  issue" — 212. 

death  ''without  leaving  lawful  issue" — indefinite — 
created  estate  tail — 223. 

FAIIiURE  OF  OTHPJR  GIFT: 

death  of  executory  devisee  before  contingency— 1001. 
see  AccELERATioisr. 

FALSA  DEMONSTRATIO  XOX  NOCET: 

inapplicable  if  particulars  are  part  of  the  intended 

description — 361. 

discussed  by  Depue,  J. — 361. 

discussed  by  Beasley,  C.  J. — 361a. 

FAMILY  EXEMPTION: 

see  Allowance  to  Family — Exemption. 

FATHER'S  SHARE: 

see  Distribution. 

FEES. 

Statutes : 

in  Prero^gaUve  Court:  as  in  Chancerv,  when  not  other- 
wise provided— (1815)  S.  104,  §5;  R2-574,  §5; 
K4-455,  §1 ;  R6-399,  §1  ;  R8-1438,  §1. 
register  of  Prerogative  Court— (1803)  S.  63;  (1808- 
1820)  S.  106;  (1817-1820)  S.  103 ;  (1820-1847) 
S.  99,  §4 ;  R2-727,  §4. 

on  probate — same  in  Prerogative  Court  as  surrogate 
—  (1891-1901)  S.  307,  §1;  R8-1020,  §79;  (1900) 
S.  518,  §10.     C.  1155,  2095. 

fee  bill— (1846)  R4-455,  §2;  R6-399,  §2;  R8-1438, 
§2;   (1876-1879)  S.  552,  §3;  R6-1035,  §3. 
And  see  Prerogative  Court. 

of  surrogate  and  Orphans'  Court:  fee  bill — (1803) 
S.  63;  (1819)  S.  61 ;  (1820)  S.  91,  §43;  R2-776, 
§43;  R4-205,  §39;  R6-751,  §172;  R8-2353,  §172; 
R9,  §200. 
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fees  for  auditing  accounts — up  to  $10,000,  $15 ;  up 
to  $50,000,  $30 ;  and  reasonable  fees  above  $50,000 
—(1866-1890)  S.  358;  R6-751,  §172;  S.  442,  §1 ; 
K7-775,  §25;  K8-2353,  §205. 

for  estates  under   $50,000   as  heretofore — and 

for  estates  exceeding  $50,000  one-tenth  of  one  per 
cent,  and  more  if  adjudged  to  be  reasonable — (1890) 
S.  530;  E8-2353,  §230.  C.  1155. 
surrogate's  fees — as  heretofore  on  estates  up  to 
$500,000 — if  estate  exceeds  $500,000,  fees  on  excess 
to  be  determined  bj  court— (1891)  S.  391,  §2; 
R8-2353,  §238;  E9,  §200. 

list  of  fees  to  be  set  up — penalty  for  neglect  or  over- 
charge—(1820-1898)     S.  91,     §37;     E2-776,     §37; 
R4-205,   §33;  R6-751,   §144;  R8-2353,   §144. 
penaltv    for    overcharge    bv    surrogate^ — (1898)    R9, 
§166.' 

surrogate — salaried  in  first  class  counties — fees  for 
use  of  coimty — liabilitv — and  payment — (1898) 
S.  481. 

Cases  : 

illegal  judge's  fees — disallowed — 111,  651. 
judicial  fees  on  probate — not  increased  by  agreement 
—664. 

extra  allowance  to  Orphans'  Court  on  caveat — disal- 
lowed— 1541. 

auditing  fees — not  extended  to  balance  from  former 
account — 1155. 

collection  by  register  for  the  state — 2095. 

fees  of  surrogate — estate  over  $50,000 — allowance  by 
Orphans'  Court  reduced — 1827. 
And  see  Costs — Counsel  Fees. 

fee  simple. 

Text.   63. 

Statutes : 

devise  without  words  of  inheritance  unless  contrary 
intention  appear— (1784)  S.  15,  §1;  Rl-53 ;  R2-66, 
§1;  R4-341;  R5-212,  §13;  R6-300,  §13;  R8-3756, 
§35.     C.  117,  125,  184,  277,  1080,  1205,  1257. 

Cases  : 

irhai-  is:  passes  bv  devise  without  words  of  inheritance 
(statute)— 117,'  125,  184,  293,  1080,  1205. 
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passes  by  devise  of  "tlie  use"  without  words  of  iu- 
heritance — 277. 

"for  the  sole  use  of  my  wife,"  notwithstanding  gift 
over  of  ''what  shall  remain"  in  the  event  of  her 
death— 1653a. 

to  wife  to  use  and  dispose  of  "as  she  may  think 
proper" — and  to  children^  if  she  "continue  in  use 
and  ownership  until  her  death" — remainder  void — 
1125. 

devise  of  income  with  no  limitation  over — 105(3. 
fee  implied  without  words  of  inheritance  from  charge 
of  legacies — 359. 

implied  from  payments  charged  in  favor  of  others — 
1121. 

implied  in  A.  from  devise  to  "A.  and  her  children" 
"upon  condition  that"  A.  shall  pay  a  designated  life 
annuity  to  B.  and  keep  a  cemetery  plot  in  repair — 
and  one  of  her  two  children  otherwise  provided  for — 
618. 

words  of  inheritance  unnecessary  and  statutory  in- 
tention contra  not  sho\^Ti  by  provision  that  devisee's 
wife  should  have  no  interest  if  he  died  without  issue 
—1205. 

not  reduced  by  words  "during  her  widowhood"  fol- 
lowing  the   devise  and   three   intermediate   bequests 
and  at  end  of  third  bequest  (residuary) — 1719. 
devise   for   life    "and    afterward    to    descend    to   liis 
heirs"— 462. 

remainder  after  A.'s  life  "to  go  to  his  male  heirs,"  "to 
be  equally  divided  after  a  sale" — heirs  take  fee  in 
land— 149. 

general  devise  and  full  power  of  disposition — 149. 
"to  be  enjoyed  and  held  fully  and  absolutely"  witli 
full  power  of  disposal — 837. 

(after  life  estate  to  wife)  remainder  to  her  of  "one- 
third  of  all  that  may  remain  at  her  death  to  dispose 
of  as  she  may  see  proper" — 298,  298a. 
devise  in  trust  with  power  of  sale  and  investment — 
1661. 

full  power  of  disposal  by  will  with  remainder  over 
if  first  taker  "die  without  heirs  and  intestate" — 213. 

• or  with  remainder  over  of  "what  is  left  at  her 

death"— 2233. 
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devise  to  A.  and  liis  lieirs  and  limitation  over  after 
his  death  to  his  son  and  his  heirs — A.  takes  fee — 100. 

what  is  not:  express  life  estate  with  power  of  disposal 
—298,  298a,  1104. 

express  life  estate  with  power  of  disposal  and  gift 
,      over— 1780,   1780a. 

express  life  estate — with  limited  power  of  sale — 1113. 
express  life  estate  and  limited  power  of  sale  in  ex- 
ecutors, of  whom  life  tenant  was  one — 1231. 
where  express  life  estate  and  power  of  sale  in  trus- 
tees sufficient  for  purposes  of  trust — 1229. 
effect  of  power  of  disposal  discussed  and  cases  re- 
viewed hy  Depue,  J. — 298a. 

residuary  real  and  personal  property  to  A.,  and  limi- 
tation over  'Svhatever  it  may  be  at  her  death"  if  she 
should  die  without  leaving  any  heirs^ — 883. 
remainder  after  life  estate  with  limitation  over  if 
remainder-man  die  without  issue  before  the  life  ten- 
ant—1208. 

cross-reference  to  "farm  so  gave"  (referring  to  the 
land  and  not  to  the  estate) — 32. 

devise  without  words  of  limitation  introduced  by  "as 
for  such  worldly,  estate  wherewitli  it  hath  pleased 
God  to  bless  me"— 32. 

to  A.  and  the  heirs  of  her  body,  "to  her  heirs  and  as- 
signs as  aforesaid"  and  excluding  her  husband  from 
"inheriting"— 146. 

expectant:  devise  for  life  and  in  default  of  male  issue 
in  fee  simple — 141. 

subject  fa  defeasance :  executory  devise  over  on  definite 
failure  of  issue — 288. 

residue  to  A.  and  if  he  die  "without  children,"  over 
—1257. 

devise  to  A.  and  his  heirs  and  assigns  forever  and  if 
he  should  die  without  issue  at  his  death,  over — 220. 
to  A.  and  his  heirs  forever  and  over  if  he  "die  before 
he  arrives  at  lawful  age  or  have  lawful  issue" — 63. 
to  A.  for  life  and  remainder  to  his  heirs  and  over  on 
his  death  wjthout  issue — 260. 

devises  to  A.  and  B.,  their  heirs  and  assigns,  and  if 
they  should  die  (i.  e.,  die  without  issue),  remainder 
ovei^-183. 
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on  limitation  over  to  survivors,  on  death  of  either 
first  taker  without  issue — 201,  207. 
remainder   to   survivors   if   any  child   dies   'Svithout 
issue  alive" — devise  to  son  rendered  absolute  on  his 
becoming  last  surviving  child — 91. 
cross-remainders,  after  devise  in  fee  simple  to  A.  and 
B.  and  on  death  of  either  without  issue  ^'to  the  sur- 
vivor and  his  issue,  their  heirs  and  assigns" — 1569. 
with  executory  devise  over  to  "surviving  heirs"  if  he 
"die  without  issue" — 359. 

condition  of  defeasance  strictly  construed — limited  to 
death  without  issue  in  lifetime  of  survivors  in  devise 
to  three  and  on  death  of  any  without  issue,  to  the 
survivors — 757. 

be<iome  absolute  if  executory  devise  limited  over  on 
double  contingency  and  one  event  does  not  happen 
—171. 

defeasance  clause  on  death  without  issue — referred  to 
the  "half  part"  limited  over  in  that  case — 125. 
not  within  Act  of  1784 — to  A.  and  if  he  die  "with- 
out children/'  over — 1257. 
mortgage  to  executors:  should  be  to  their  "heirs" — not 
"successors"— 1291,  1291a. 

will  be  modified  accordingly  in  equity — 1559. 

1559a. 

And  see  Absolute  Gift. 

foreclosure, 

Statutes: 

land  purchased  by  executors — to  be  held  as  joint  ten- 
ants and  may  be  conveyed  without  order  of  court  and 
by  surviving  executor  or  administrator — (1887) 
S.  407;  R8-U25,  §19;  (1898)  S.  479. 

or  by  their  successors — (1898)  S.  479. 

surphis  proceeds — payable  to  personal  representatives 
of  deceased  owner — for  assets — by  order  of  chancellor 
—  (1876-1902)  S.  581;  R6-1274,  §3;  118-372,  §125; 
(1902)  S.  311,  §63.     0.  1442. 

Cases: 

cliancellor  need  not  pass  on  the  several  claims  before 
order  to  pay  surplus  in  foreclosure  to  executor,  under 
Act  of  1876,  S.  581—1442. 
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foreign  action: 

enjoined — for  partial  distribution  by  executor — 1705. 

FOREIGN  ADMINISTRATOR: 

see  Foreign  Will — Probate  and  Letters. 

FOREIGN   ASSETS: 

subject  to  administration  in  hands  of  the  ancillary 
administrator — 658. 

need  not  be  included  in  administration  bond  or  in- 
ventory— 7 14-. 

right  of  action  against  foreign  corporation  for  life 
insurance  of  decedent  domiciled  in  New  Jersey — 
484. 

foreign  insurance — subject  to  administration  and 
liens  in  domicil  of  foreign  corporation — 945. 
reached  by  order  of  Orphans'  Court  that  non-resi- 
dents before  the  court  (as  witness  or  proponent  of 
other  will)  should  deliver  to  executor — 1670. 
to  be  administered  in  the  foreign  forum — 714,  1640. 
and  not  subject  to  account  in  decedent's  domi- 
cil—714,  1640. 

FOREIGN  CORPORATION: 

see  Corporation. 

forei(;n  DO>nCIL: 

community  right  of  wife — 1817,   1817a. 

followed  as  to  communitv  right  in  personal  property 

—1780a. 

de   facto — statutory    and   matrimonial,    discussed   by 

Depue,  J.— 1817a. 

And  see  Conflict  of  Laws. 

FOREIGN  EXECUTOR: 

see  Foreign  Will,  Probate  and  Letters. 

foreign  will,  probate  and  letters. 

Text.   50,  125. 
Statutes : 

foreign  will:  admissible  in  evidence  by  certified  copy 

from  foreiaii  office  of  probate  or  deposit — if  made  in 

Great   Britain  or  Ireland— (1713-1898)    S.  11,    §3 ; 

Rl-5,    §3;    R2-7,    §3;    R4-635,    §3;    R5-913,    §38; 

R6-1243,   §36;  R8-850,   §115.     C.  1061,  2070. 
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admissible  in  evidence  by  certified  copy  under  great 
seal  of  colony — if  made  in  other  British  colon v — 
(1713-1898)  S.  11,  §4;  El-5,  §4;  R2-T,  §4;  R4-635, 
§4;  E5-913,  §38;  R6-1243,  §37;  R8-850,  §116. 
C.  2070. 

exemplified  copy  of  will  recorded  by  surrogate  (after 
foreign  probate) — to  have  same  effect  as  to  lands  de- 
vised as  New  Jersey  probate— (1866-1872)  S.  357  ; 
(1873)  S.  149;  R6-751,  §26;  R8-2353,  §26. 
C.  389. 

and   copv   of   record   receivable   in    evidence — 

(1866-1882)  S.  357;  R6-751,  §26;  R8-2353,  §26. 
copy   of   will   recorded   by   surrogate    (after   foreign 
probate) — effectual  as  if  New  Jersev  probate — (1882- 
1886)   S.  437;  R8-2353,  §203.     0.389. 
copy  of  will  recorded — effectual  as  if  New   Jersey 
probate   as  to   convevance  by  executor  or   devisee — 
(1882-1886)    S.  437^   R8-2353,   §203.     C.  389. 
copies  of  record  receivable  in  evidence — (1882-1886) 
S.  437  ;  R8-2353,  §203. 
foreign  probate:  will,  probate  and  letters  filed  and  re- 
corded in  New  Jersey  by  exemplified  copy  on  order 
of    ordinary    or    surrogate    and    public    notice^ — with 
same  force  and  effect   as  if  proved  and  granted  in 
New  Jersey— (1825-1828)    S.  54,   §1. 
procedure — three  weeks'  public  notice — before  surro- 
gate or  ordinary— (1825-1828)   S.  54,  §2. 
letters  c.  t.  a.  or  d.  b.  n.  issued  in  New  Jersey  in 
case  of  renunciation,  death  or  revocation  of  letters 
before  filing  in  New  Jersey— (1825-1828)  S.  54,  §3. 
fees— as  in^domestic  case— (1825-1828)    S.  54,   §4. 
copy  of  will,  probate  and  letters  recorded  by  p\irro- 
gate — effectual  as  if  New  Jersey  probate  made  and 
letters  issued,  and  particularly  as  to  conveyance  by 
executor,    administrator   c.    t.    a.    or   survivor   or   de- 
visee-(1886-1893)    S.  440 ;   R7-775,    §1;   RS-2353, 
§214.      C.  388. 

copies  of  will,  probate  and  letters  receivable  as  evi- 
dence—(1886-1893)  S.  440;  R7-775,  §1;  R8-2353, 
§214. 

copy  of  will  and  probate  or  foreign  proof  and  cer- 
tificate recorded  by  surrogate— effectual  as  if  New 
Jersey   probate   made    and    letters   issued,    and    par- 


Index  to  Statutes  and  Cases.        50T 

FOREIGN  WILL,  PROBATE  AND  LETTER — Continued. 

ticularly  as  to  conveyance  by  executor,  administra- 
tor c.  t.  a.  or  survivor  or  devisee  or  his  heirs — (1893- 
1905)   S.  441;  ES-2353,  §247. 

so  (except  as  to  heirs),  if  it  appear  to  have  been 

duly  executed— (1898)  E9,  §24. 

copies  of  will   and   proofs  receivable   in   evidence — 

(1893-1898)   S.  441;  K8-2353,  §247. 

so,  if  it  appear  to  have  been  duly  executed — 

(1898)   R9,  §24. 

copy  of  will,  probate  and  letters  tiled  and  recorded 
by  surrogate  to  have  same  effect  as  jSTcav  Jersey  pro- 
bate made  and  letters  issued  as  to  conveyance  by 
executor,  administrator  c.  t.  a.,  survivor  or  devisee — 
(1893-1895)  S.  381;  R8-2353,  §248. 
copy  of  will,  probate  and  letters  filed  and  recorded 
admissible  in  evidence— (1893-1895)  S.  381  ; 
R8-2353,  §248. 

conveyance  by  executor,  administrator  c.  t.  a.,  trus- 
tee or  survivor  or  devisee  under  power  or  authority 
of  foreig;n  will,  probate  and  letters  filed  and  re- 
corded by  surrogate  and  proved  to  have  been  duly 
executed  for  New  Jersey  lands — as  valid  as  though 
probate  and  letters  in  ]^ew  Jersey — (1895)  S.  385 ; 
R8-2353,  §253;  R9,  §25.  C.  1271. 
record  may  be  supplemented  by  other  evidence  as  to 
execution  of  will  to  pass  real  property  in  ]^ew  Jer- 
sey—(1895)  S.  385;  R8-2353,  §253;  R9,  §25. 
foreign  prohatc  and  Neii:  Jersey  letters:  exemplified 
copy  of  will  and  codicil  filed  and  recorded  in  New 
Jersey  on  surrogate's  order  and  publication  and  let- 
ters issued  with  same  effect  as  though  will  had  been 
proved  in  New  Jersev— (1828-1905)  S.  85,  §§1,  2; 
R4-361,  §§1,  2;  R5-913,  §§31,  32;  R6-751,  §§23, 
24;  E8-2353,  §§23,  24.  C.  263,  343,  410,  1386. 
certified  copies  admissible  in  evidence— (1828-1905) 
S.  85,  §3;  E4-361,  §3;  E5-913,  §33;  E6-751,  §24; 
E8-2353,  §24. 

bond  required  from  non-resident  executor  of  foreign 
will  on  receiving  letters  in  New  Jersey — (1828- 
1847)  S.  85,  §4;  E3-195,  §4;  E4-361,  §4;  E5-913, 
§34;   (1874-1905)   E6-751,   §25;  E8-2353,  §25. 
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examination   of   non-resident   witnesses   by   commis- 
sion—(1828)   S.  85,  §5;  H4-361,  §5;  R5-913,  §35; 
R6-751,   §17;   R8-2353,   §17;   R9,   §16. 
record  and  letters — only  if  will  signed  and  published 
by  testator— (1838-1843)    S.  142,   §1. 

probate  af  foreign  will  from  foreign  couni^ry:  will  re- 
corded and  probato  and  letters  issued  by  ordinary  or 
Orphans'  Court  with  same  effect  as  if  original  in 
New  Jersey— (1891-1905)  S.  528 ;  R8-2353,  §23U. 
on  verified  petition  and  proof  of  copy  and  execution 
—(1891-1905)  S.  528;  R8-2353,  §236. 
inventory  and  account  not  necessary  unless  ordered 
by  court— (1891-1905)  S.  528 ;  R8-2353,  §236. 
conveyance  by  devisee,  executor  or  administrator  c. 
t.  a.  as  if  original  probate  in  New  Jersey — (1891- 
1905)   S.  528;  R8-2353,   §236. 

copies  admissible  in  evidence — (1891-1905)  S.  528  ; 
R8-2353,    §236. 

certificate  of  United  States  consular  agent  as  to  offi- 
cial character  of  certifying  officer — (1891-1905) 
S.  528;  R8-2353,  §236. 

probate  by  ordinary  or  surrogate  on  exemplified  copy 
of  foreign  will  and  probate — if  duly  executed  and 
supplemental  proof  of  execution  if  necessary — letters 
issued — and  copies  admissible  in  evidence — (1898) 
R9,  §23. 

foreign  letters:  letters  of  administration  and  guardian- 
ship filed  and  recorded  in  New  Jersey — by  exempli- 
fied copy  on  order  of  ordinary  or  surrogate  and  pub- 
lic notice — with  same  force  and  effect  as  if  proved 
and  granted  in  New  Jersey— (1825-1828)  S.  54, 
§§1,  2. 

three  weeks'  public  notice — before  surrogate  or  or- 
dinary—(1825-1828)    S.  54,   §2. 

letters  c.  t.  a.  or  d.  b.  n.  issued  in  New  Jersy  on  re- 
nunciation, death  or  revocation  of  original  letters 
before  filing  in  New  Jersey— (1825-1828)  S.  54,  §3. 
fees— as  in  domestic  case— (1825-1828)   S.  54,  §4. 

foreign  executor  or  administraior :  may  bring  action  on 
filing  exemplified  copy  of  foreign  letters  and  secur- 
ity for  costs  as  non-resident— (1879-1887)  S.  402  ; 
R7-293,  §3;  (1887-1896)  S.  408;  R8-1425,  §20. 
C.  1168. 
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made  party  in  suit  pending  in  New  Jersey  on  filing 
copy  of  record  of  appointment  and,  if  required,  se- 
curity for  costs-(1888)  S.  414,  §1;  R8-1425,  §25. 
may  sue  on  filing  letters  with  register  of  Prerogative 
Court  or  surrogate  where  land  lies  and  giving  bond, 
if  required— (1896)  S.  465.  C.  1168. 
may  appear  by  petition — in  action — after  death  of 
decedent  non-resident — (1896)  S.  465. 
may  receive  payments  and  execute  releases  before 
letters  granted  in  New  Jersey— (1888)  S.  414,  §2; 
R8-1425,  §26. 

foreign  letters  may  be  recorded  by  surrogate  as  evi- 
dence of  his  authority— (1888)  S.  414,  §3  ;  R8-1425, 

foreign  guardian<:  may  receive  distributive  share  or 
legacy  or  other  property  by  order  of  ordinary  or  Or- 
phans' Court— to  other  state— (1847)  S.  133  ;  R5-341, 
§§11,  12;  R6-464,  §§6,  7;  R8-1615,  §§6,_  7. 

not  including   any   state  where   a  similar   act 

does  not  exist-(1847-1874)  S.  133,  §2  ;  R5-341,  §12. 

to  other  country— (1871)  S.  136;  R6-464,  §6; 

R8-1615,  §6. 

may  receive  proceeds  of  sale  of  land  in  Chan- 
cery— by  order  of  chancellor — (1868)  S.  134;  (1878) 
S.  135;  R8-1615,  §§9,  10.  C.  1858. 
foreirpi  trustee:  may  receive  distributive  share  or  leg- 
acy or  proceeds  of  sale  of  land  under  any  judicial 
proceeding  or  will — by  order  of  ordinarv  or  Orphans' 
Court-(1886)  S.  185,  §1;  R7-1087,  §2;  R8-3683, 
§9. 

mav  receive  proceeds  of  sale  of  land  in  Chan- 
cery by  order  of  chancellor — (1886)  S.  137; 
R7-1087,  §5;  R8-3683,  §12. 

foreign  court  or  foreign  trustee  appointed  by 

it  or  by  will  may  receive  funds  in  Chancery  by  order 
of  chancellor— (1905)   S.  560. 
Cases  : 

foreig^n  ivill:  jurisdiction  to  construe — given  to  New 
Jersey  Chancery  by  bill  filed  by  executor  of  Califor- 
nia will,  resident  in  California,  against  administra- 
tor of  deceased  co-executor  resident  in  New  Jersey, 
for  accounting  and  possession  of  New  Jersey  per- 
sonal property — 1780a. 
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compromise  agi'eement  not*  enforced  ou  application 
of  devisee  in  ISTew  Jersey  by  directing  sale  of  land 
by  devisee  and  distribution  of  proceeds  under  agree- 
ment— devisee  liavino-  rioiit  to  convev  under  the  will 
(probated  also  in  Xew  Jersey)  and  distribution  of 
proceeds  being  controlled  by  Xew  York  law — 1757. 

foreign  probate:  statutes  reviewed  by  Vroom,  O. — 343. 

by  Depue,  J.— 348. 

statutory  probate  by  copy  not  applied  to  will  of  resi- 
dent of  New  Jersey  probated  in  Pennsylvania — 343. 
grant  of  letters  by  surrogate  before  Act  of  1855, 
S.  294 — not  subject  to  appeal  to  Orphans'  Court— 
263. 

action  of  surrogate  judicial,  and  competency  as  evi- 
dence not  affected  by  appeal  pendins^ — 348. 
as  evidence  of  devise  under  Act  of  1713,  certificate 
must  include  depositions  of  witnesses — 1061. 
original  will  must  be  proved,  under  Act  of  1846,  or 
certified  copy  under  Act  of  1713-4 — 2070. 
exemplified  copy  of  foreign  probate,  insuflicient  evi- 
dence of  title  in  Xew  Jersey — 2070. 
probate   by   surrogate   on   exemplified   copy — conclu- 
sive in  Prerogative  Court  except  on  appeal — 410. 
excludes   probate  on  copy   and   letters   aftersvard  in 
Prerogative   Court — 410. 

statutorv  record — statutes  reviewed  by  Depue,  J. — 
388,  389. 

only  evidence  as  to  title  under  Act  of  1882, 

S.  437,  if  proof  recorded  with  the  probate— 380. 

only    admissible   under   Act   of    1882,    S.  437, 

after   foreign   probate — 389. 

means  of  evidence,  not  changing  the  effect  of 

the  will— 388. 

foreign  probate  without  effect  as  to  devise  of  land  in 

X^ew  Jersey— 388. 

letters  in  Xew  Jersey  necessary  to  action — after  filing 

copy  of  foreign  will — 1386. 

foreign  letters:  not  affecting  local   administration   for 
suit  for  death  in  Xew  Jersey — 1491. 

nor  administration  ad  litem  a"enerally — 1304. 

release  by  foreio-n  administrator — ineffectual  as  to 
action  for  death  in  Xew  Jersev  fdomicil  of  decedent) 
—1491. 


Index  to  Statutes  and  Cases.  511 

I^OREIGX  WILL,  PROBATE  AND  LETTER — Continued. 

payment  to  foreign  administrator— life  insurance  by 
foreign  company   on   ^ew  Jersey   decedent — 484. 
foreign  executor — under  letters  of  decedent's  domicil 
— may  vote  on  corporation  stock  standing  in  name  of 
decedent — 390. 

sale  by  foreigTi  administrator  c.  t.  a.— Orphans' 
Court  without  jurisdiction  to  confirm  sale  until  stat- 
utory record  made — 1271. 

action  supported  by  filing  copy  of  foreign  letters  un- 
der Act  of  1887  before  final  hearing— 1168. 
see      also,      Accounting — Action— Conflict      of 
Laws — Foreign  Assets. 

forfeitire  of  estate. 

Statutes : 

for  suicide — abolished — and  descent  preserved — 1776- 
1844)   S.  13,  §17. 

not  bv  criminal  conviction— (1796)  8.28.  §75; 
Rl-208,  §75;  R2-244,  §75;  E3-221,  §85;  R4-257, 
§98;  R5-175,  §98;  R6-264,  §114;  R8-1117  §114; 
(1898)   S.  540,  §153. 

FORGERY: 

preponderating  evidence  for  will — expert  testimony 
—1091. 

expert  evidence  based  on  signature  eleven  years  old 
— against  three  witnesses  present  at  execution — pro- 
bate—1062. 

evidence  inadmissible — declarations  of  testator — 966. 
facts  held  insufficient — 2257. 

"FOR  VALUE  RECEIVED": 

legacy  presumed  to  l>e  in  discharge  of  an  obligation 
—1200. 

FRAUD. 

Statutes : 

hif  decedent:  as  a  preferred  debt — (1820-1874)    S.  79, 
■  §2;   R2-766,   §2;  R4-346,   §2;  R5-385,   §2;    (1852- 
1874)    S.  206,  §1;  R5-385,   §15. 
Cases  : 

in  procurement  of  irill :  must  be  clearly  proved — 2104. 
must  be  fairlv  proved  bv  the  weia'ht  of  evidence — 
15S6. 
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to  overthrow  probate  must  be  clearly  proved — 602. 
must  be  necessarily  inferred — 1771. 
review  of  facts  constituting  fraud,  by  Potts,  J. — 671. 
inference   contra — from   later   alteration   by   testator 
with  explanatory  memorandum — 1461. 
omission  of  absent  children  and  gifts  to  those  pres- 
ent considered  as  facts — 345. 

misrepresentation  by  wife  in  good  faith  as  to  pre- 
vious divorce — not  fraud  to  avoid  bequest — 2158. 
fraud  must  be  alleged — to  support  inquiry  into  rea- 
sons for  inequality  and  change  of  will — 880. 
on  bill  by  legatees  to  enforce  charge  of  legacies,  court 
will  not  award  feigned  issue  at  law  to  try  questions 
of  legality  of  will  and  capacity  of  testator  acquiesced 
in  for  nine  years  after  probate  by  the  devisee  (un- 
der whom  applicant  claimed) — 1839. 
And  see  Undue  Influence. 
hy  decedent:  premiums  paid  for  life  insurance  for  wife 
in   fraud   of   creditors — not  protected  by   statute  of 
1877—1405. 

bill  filed  by  judgment  creditor  to  set  aside  fraudu- 
lent conveyance  by  decedent — pending  exceptions  t« 
administrator's  account  in  Orphans'  Court — 1610. 

maintainable  by  creditor  after  due  presentment 

of  claim  and  settlement  of  estate  as  insolvent— 2209, 
2209a. 

equitable  action  to  set  aside  sale  for  fraud — not  main- 
tainable by  general  creditor  who  has  not  presented 
claim — nor  in  case  of  other  sufficient  assets — 1378a. 
creditors  who  did  not  prove  claims  under  assignment 
for  creditors  cannot  sue — 1478. 

property  transferred  in  fraud  of  assignment  for  cred- 
itors— followed  into  hands  of  volimtary  transferee— 
1478. 

executor  of  mortgagor  may  set  up  defence  on  behalf 
of  creditors  that  morte^acre  not  recorded  was  fraudu- 
lent as  against  them — 1475. 

fraudulent  gift  valid   against  donor's  administrator 
— except  required  for  debts — 1258. 
hy  executor:  of  one  of  several   executors — avoids  sale 
of  personal  property  by  the  estate — 1735. 


« 
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in  accounting — to  be  shown  "to  the  satisfaction  of 
the  court"— 190. 

in  account  of  deceased  executor— impeached  in  ecpiity 
—327,  337,  1364. 

attacked    by    bill    in    equity    for    direction    of 

court— 896. 

not  by  bill  of  interpleader— 896. 

frauds,  statute  of. 

Text.  79. 

Statutes : 

promise  to  charge  executor  or  administrator  must  be 
in  writing— (1794)  S.  20,  §14  ;  El-133,  §14  ;  R2-148, 
§14;  R4-499,  §14;  R5-327,  §14;  R6-444,  §5; 
R8-1602,    §5. 

Cases  : 

applies  to  parol  agreement  for  devise — 254,  1982. 
parol    agreement    for    devise    may    be    admitted    in 
answer  and  the  statute  still  insisted  on — 603a. 
see  Agreement  for  Devise. 

funeral  expenses.  » 

Text.  96. 

Statutes : 

preferred  to  general  creditors — (1799-1820)  S.  35, 
§1;  Rl-435,  §1;  (1820)  S.  79,  §2;  R2-766,  §2; 
R4-346,  §2;  (1852)  S.  206,  §1;  R.5-388,  §1 ; 
E6-751,  §58;  R8-2353,  §58;  R9,  §66.  C.  1671, 
204. 

preferred  in  distribution  of  proceeds  of  action  on  ad- 
ministrator's bond— (1846-1874)  R4-350,  §12; 
R5-275,  §12. 

Cases  : 

in  generaJ:  preferred  to  judgment  creditoi' — 1671. 
action   for — lies   against   executor — and   judgment   de 
bonis  testatoris — 122. 

advances  by  executor  for  debts  and  funeral  expenses 
— re-ind)ursed  out  of  real  estate  in  absence  of  per- 
sonal property — 2128. 

included  in  support  of  an  indigent  sister— 1986. 
wliat  are:  transportation  and  burial  of  decedent,  wife 
and  child  killed  in  one  railwav  accident — 1671. 
33 
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burial  plot — allowed  tlioiigli  title  taken  in  individual 
name  of  administratrix — 1617. 
tombstone  to  reasonable   amount — 8 9 'J, 
monument — excessive  expenditure  disallowed — 1780a. 
funeral  expenses  of  wife — chargeable  to  her  estate  if 
surviving  husband  insolvent — 1164. 
recoverable  against  estate  of  orphan  taken  into  claim- 
ant's family  until  her  sixteenth  year,  when  she  went 
out  to  work,  returning  in  her  last  illness — 1988, 

FURNITURE : 

included  in  general  direction  to  sell — family  not  en- 
titled to  use  or  possession — 745. 
"furniture"  includes  everything  usually  enjoyed  with 
the  house— 1663. 

FURTHER  SECURITY: 

see   Bo]VD — Sureties. 

GIFT: 

ivhat  is:  surrender  of  mortgage  to  mortgagor  with  re- 
ceipt in  full— 1137. 

delivery  of  life  insurance  policy  without  formal  as- 
signment— 1 105. 

joint  bank  deposit — question  of  intention — 1102.  % 
bank  pass  book  in  joint  names  payable  to  survivor 
"in  case  of  death  of  either"  and  delivered  to  donee 
(surviving  co-payee) — passes  title — 1394. 

what  is  iwi:  joint  deposit  in  savings  bank  in^namo  of 
parent  and  child  which  was  intended  for  convenience 
and  not  for  gift — 2166. 

money  of  husband  given  to  wife  for  household  ex- 
penses and  deposited  in  her  owm  name — 2187. 
deposit  in  decedent's  name  as  "trustee  for"  person 
then  deceased — 2246. 

beneficiary  having  no  knowledge  or  control  of 

the  deposit — 2246. 

insufiicient  evidence    (facts) — 1039. 

And  see  Donatio  Causa  Mortis — .Totxt  "Ok posit. 

ORANDCHIIjDREN  : 

take  per  capita — 1754. 
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G11AXI):M  OTHER : 

cannot  take  by  descent  under  Act  of  1817—276,  276a. 

guardiax. 

Statutes : 

testamentary    appomtmeiht:    by    father    under    twenty- 
one— (1795)  S.  27,  §10;  Rl-189,  §10;  R2-223,  §10; 
R4-363,   §9;  R6-464,   §1;   R8-1615,   §1. 
will  may  appoint  for  infant  child  of  testator  by  will 
attested     by     two     witnesses— (1851)     S.  214,     §1; 
R5-913,  §24;  R6-1243,  §22;  R8-3756,  §22. 
consent  of  mother  necessary  to  testamentary  appoint- 
ment by  the  fathei— (1871-1874)    8.346."^ 
father  may  appoint  though  under  twenty-one  by  will 
executed  according  to  law — ^by  consent  of  mother  as 
in   S.  346— (1874)   R6-464,  §1;  R8-1615,  §1. 
mother  may  appoint  if  widow  and  no  appointment 
by  father— (1874)   R6-464,   §2;  R8-1615,  §2. 
testamentary  guardian  subject  to  control  of  ordinary 
or  Orphans'  Court  as  to  custody  of  infant— (1884) 
S.  443;  R7-775,  §6;  R8-2353,  §207;  R9,  §38. 
acceptance  of  office  required  from  testamentary  guar- 
dian—(1799-1874)   S.  39,  §1;  Rl-346,  §1;  R2^02, 
§1;  R4-374,  §1;  R5-341,  §1, 

testamentary  giiardian  may  have  estate  of  ward  and 
actions  as  to  it— (1795-1846)  S.  27,  §11;  Rl-189, 
§11;  R2-223,  §11;  (1846)  R4-367,  §10;  R.5-915, 
§10;  R6-464,  §1;  R8-1615,  §1. 

testamentary  guardian  may  have  actions  as  to  person 
of  ward— (1795-1846)  S.  27,  §10;  Rl-189,  §10; 
R2-223,  §10;  (1846)  R4-366,  §9;  R5-915,  §9; 
R6-464,  §1;  R8-1615,  §1. 

form  of  letters  of  testamentary  guardian— (1898) 
R9,  §45. 

appointment  by  Prerogative  Court:  transcript  may  be 
recorded  with  surrogate  and  copies  admissible  in  evi- 
dence—(1874)  R6-751,  §6;  R8-2353,  §6;  R9,  §5. 
And  see  Prerogative  Court. 

appointment  by  Orphans  Coiirt:  on  removal  of  prede- 
cessor—(1874)  R6-751,  §129:  (1893)  S.  382  • 
R8-2353,  §249;  R9,  §151.  C.  2212. 
for  non-resident  ward— (1859)  S.  299  ;  R5-574,  §85  : 
R6-751,  §39;  R8-2353,  §39;  (1885)  S.  444; 
R7-775.  §7;  R8-2353,  §208;  R9,  §41. 
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on  removal  for  want  of  security  required — (1846- 
1874)  R4-205,  §8;  E5-574,  §8/ 

or    required    on    her    marriage — (1854-1874) 

S.  293,   §2 ;  K5-574,  §48. 
appoiniment  by  surrogate:  when  Orphans'  Court  not  in 
session,    subject    to    appeal    to    Prerogative    Court— 
(1871-1894)  S.  370,  §1;  K6-751,  §35;  E8-2353,  §35. 

letters  of  same  authority  as  from  Prerogative 

Court— (1874)  R6-751,  §134^;  R8-2353,  §134;  R9, 
§§36,    156. 

same   power    of    appointment    as    Orphans'    Court — 
(1894)    S.  384,   §1;   R8-2353,   §251;  R9,   §36. 
form  of  letters— (1894)  S.  384,  §2  ;  R8-2353,  §252  ; 
R9,   §44. 
in  general:  guardian  may  be  married  woman — (1898) 
R9,  §142. 

may  be  coi-poration — see  Corporation. 

security  required  from  testamentary,  as  from  other, 
guardian— (1799)  S.  39,  §1;  Rl-346,  §1;  R2-402, 
§1 ;  R4-374,  §1 ;  R5-341,  §1 ;  R6-751,  §48  ;  R8-2353, 
§48;  R9,  §50.     C.  763. 

further  security  may  be  required — (1799)  S.  39,  §5; 
Rl-346,  §5;  R2-402,  §5;  R4-374,  §5;  R5-341,  §5; 
R6-751,  §120;  R8-2353,  §120;  R9,  §141. 
accounting  and  security  may  be  required  from  co- 
guardian  and  action  on  default — (1784-1820)  S.  16, 
§10;  Rl-59,  §10;  (1820-1846)  S.  91,  §10;  R2-776, 
§10;  R4-205,  §11;  R5-574,  §11;  R6-751,  §117; 
R8-2353,  §117;  R9,  §138. 

yearly  account— (1874-1898)  R6-751,  §97;  R8-2353, 
§97. 

every   three  years   and   oftener,    if   required — 

(1898)  R9,  §115.  ^ 

inventory  and   account  required   from  testamentary, 

as    froni    other,    guardian— (1799-1874)    S.  39,    §3 

Rl-346,  §3;  R2-402,  §3;  R4-374,  §3;  R5-341,  §3 

(1856)     S.  296,     §1;    R5-574,    §1;    R6-751,     §97 

R8-2353,  §97;  R9,  §114. 

inventory  required  and  letters  revoked  on  default — 

(1874)    S.  294,    §25;    R5-574,    §73;    R6-751,    §56; 

R8-2353,  §56 ;  R9,  §§63,  64. 

removal  for  default  in  inventory  or  account — (1799- 
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1874)   S.  39,  §1;  Rl-316,  §4;  R2-402,  §4;  R4-374, 
§4. 

removal    for    default    in    account — (1874)    R6-751, 
§126;  118-2353,  §126;  R9,   §117. 
sale  of  lands  purchased  in  foreclosure — see  Assets. 
Oases  : 

testamentary  guardian — paramoimt  to  mother  as  guar- 
dian by  nature — 326. 

mother  had  no  power  of  testamentary  appointment 
in  1868— though  a  widow— 2210. 

direction  that  executors  give  to  son  a  good  education 
and  support  vests  direction  and  necessary  control  of 
the  person  in  the  executors — but  not  a  guardianship 
at  other  times  as  against  the  mother — 326. 
a]ipointed  by  will  for  specific  funds — not  entitled  to 
other  income  accruing  to  infant  from  remainder  in 
s]>ecific  bequest  accelerated  by  widow's  election  of 
dower — 763. 

security   by — required   by   statute — 763. 
succession — administrator    of   testamentary   guardian 
is  not  guardian — 50. 

appointment  of  successor — on   removal  of  testamen- 
tary guardian — regularity  cannot  be  questioned  in  col- 
lateral proceeding- — 2212. 
see  Foreign  Will   (foreign  guardian). 

HALF  BLOOD: 

included — in  remainder  to  life  tenant's  next  of  kin — 

983. 

sisters  of  the  half  blood   in   descent  exclude   uncles 

related  through  the  same  ancestor  (grandfather) — 98. 

half  blood — not  of  ancestor — take  by  descent  under 

Act  of  1780  in  default  of  whole  blood— 117. 

And  see  Descent. 

HEIRS. 

Text.   57,  58. 
Statutes  : 

not  hnn'cd:  by  disseizor  dying  seized  less  than  five  years 

after     disseizin— (1798)     'S.  66,     §3;     Rl-287,     §3; 

R2-346,  §3;  R4-631,  §3;  R5-125,  §3;  R6-1407,  §3; 

"R8-844,  §3. 
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not  barred  by  conveyance  by  tenant  by  curtesv — 
(1798)  S.  66,  §10fRl-287,  §10;  R2-31:6,  §10; 
R4-631,  §10;  R5-125,  §10;  R6-1407,  §10;  R8-844, 

"heirs" — not    necessary :    for    devise    of    fee    simple — 

(1784)     S.  15,    §1;    Rl-53 ;    E2-60,    §1;    R4-341 ; 

E5-212,  §13,  and  920,  §39;  R6-300,  §13;  R8-3756, 

§35. 

see  Fee  Si:mple. 
Cases  : 

who  are  entitled:  heirs  apparent  or  children  of  living 

son — though  other  beqnest  to   "children"   of  danirh- 

ter— 1717. 

children — life   estate   to   A.    and   remainder    to    A.".« 

"heirs"— 214a. 

issue — in  remainder  on  death  of  A.  "without  heirs"" 

—450a. 

limitation  over  on  death  "without  leaving  heirs" 

—883. 

next  of  kin — as  to  personal  property — 686,  983,  1264, 

2247. 

including  widow's  third — 2247. 

under  statute  of  distribution  of  A.'s  domioil 

—in  bequest  of  personal  property — 1724. 

in  direction  to  convert  and  divide  the  proceeds 

"among  my  heirs" — 2013. 

in  bequest  of  proceeds  of  land  directed  to  be 

sold— 611. 

to    personal    representatives    as    assets    for    debts    in 

bounty  by  United  States  statute  payable  to  A.   "or 

his  heirs"— 1314. 

not  confined  to  legatees  already  named — without  evi- 
dence in  the  will  of  such  intention — 611. 

includes — legatee  for  life  taking  share  in  remainder 

absolutely  as  statutory  next  of  kin  of  A.  in  bequest 

of  remainder  to  A.,  B.  and  C.  "or  their  heirs" — 1724. 

child   legitimated   by   subsequent   marriage   of 

parents  by  statute  of  domicil   (Pennsylvania) — 858. 

legitimacy — shown  by  recognition  and  statement*  of 

deceased  mother — 1262. 
who  are  not  entitled:  statutory  recognition  as  heirs  by 

state,  and  release  of  escheat  rights  does  not  vest  title 

in  releasee  as  heir  except  as  against  state — 211. 
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estate  of:  take  subject  to  power  of  sale  for  debts  and 
legacies — 877a. 

subject  to  trust — if  testamentary  trustee  die  before 
testator's  death— 823. 

take  imder  trust  and  not  by  descent — in  devise  in 
trust  to  pay  income  to  A.  for  life  and  then  divide 
among  heirs — 1672. 

entitled  as  against  devise  to  A.  '"when  he  returns" — 
until  devisee  appears — 5. 
take  as  class — subject  to  open — 1717. 
per  stirpes — in  legacy  to  A.  and  the  heirs  of  liis  body 
-73. 

estate  by   descent   is   sufficient  consideration   for   as- 
sumption of  debt  of  decedent — 1220. 
valuation   of   share — after   long   delay   and    improve- 
ment by  co-heir  in  possession  valuation  as  at  testa- 
tor's death— 1324. 

heir  expectant  may  release  expected  interest  to  his 
decedent — and  estop  himself  from  afterward  claim- 
ing as  heir — 833. 

w^ien  ascertmned:  at  testator's  death — intestate  heirs 
taking  on  failure  of  contingent  remainder  after  estate 
tail  devised  are  ascertained  as  at  testator's  death — 
214a,  240,  240a. 

reversion   of   personalty   to   testator's   heirs   on 

death  of  his  daughter  and  legatee  "without  issue  sur- 
viving"— (includes  such  daughter) — 1264. 
includes  child  of  child  of  A.   ("heirs  of  A.,  de- 
ceased") dying  after  will  made  and  before  testator's 
death— 1678. 

at  death  of  life  tenant — in  trust  for  life  tenant 

and  remainder  to  her  heirs  and  next  of  kin  on  default 
of  appointment  by  her — 1380. 

at  death  of  life  tenant — to  A.  for  life  and  then 

"to  such  persons  as  shall  be  her  heirs  at  law" — not 
made  absolute  in  A.'s  lifetime  by  her  rele*ase  to  her 
then  "heirs"— 1959. 

at  time  of  distribution — to  A.  until  A.'s  son  B.  ar- 
rives at  twenty-one,  then  to  B.  and  if  B.  die  without 
issue  then  to  A.,  her  heirs  and  assigns — B.  dying 
without  issue  after  A.,  remainder  vests  in  A.'s  then 
surviving  heirs — not  in  B.  as  A.'s  heir  at  her  death 
—237. 
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mord  of  limitation,:  legacy  to  A.  and  his  heirs — A.  takes 
absolute  gift — 335. 

bequest  to  A.  and  his  heirs — 1008. 

in  mortgage  to  executors — see  Fee  Simple. 

And  see  Shelley's  Case. 

injunction  against  heirs:  deed  by  one  of  two  adminis- 
trators in  Orphans'  Court  sale  after  removal  of  the 
other  from  the  state — equity  will  enjoin  ejectment  by 
heirs  against  the  purchaser — 605. 

heirs  and  devisees,  action  against. 

Text.  118. 

Statutes  : 

on  contract  of  decedent — and  creditors  preferred  as 
against  personal  representatives — (1797)  S.  29,  §1 ; 
Rl-243,  §1;  E2-291,  §1;  R4-83,  §1;  R5-349,  §1 ; 
R6-476,  §1;  R8-1679,  §1.  C.  108,  110,  285,  346, 
.  365,  385,  392,  398,  476,  477,  1127,  1131,  2090. 
if  after  alienation — devisee  liable  like  heir — (1797) 

i  S.  29,    §4;    Rl-243,    §4;    R2-291,    §4;    R4-83,    §4; 

R5-349,  §4;  R6-476,  §4;  R8-1679,  §4.     C.  108. 
heir  liable  for  value  of  land  descended — (1797)  S.  29, 
§2;   Rl-243,   §2;  R2-291,   §2;   R4-83,   §1;   R5-349, 
§1;  R6-476,  §1;  R8-1679,  §1. 

may  plead  riens  per  discent — (1797)  S.  29,  §3; 
Rl-243,  §3;  R2-291,  §3;  R4-83,  §3;  R5-349,  §3; 
R6-476,  §3;  R8-1679,  §3.  C.  397,  472. 
adverse  judgment  on  plea  rien  per  discent  for  the 
debt  and  damages— (1797)  S.  29,  §3;  Rl-243,  §3; 
R2-291,  §3;  R4-83,  §3;  R5-349,  §3;  R6-476,  §3: 
R8-1679,  §3.  C.  398,  476,  1411. 
procedure  and  judgment — against  absent  and  non- 
resident heirs  and  devisees— (1853-1894)  S.  259,  §2  ; 
R5-349,  §6 ;  R6-476,  §6 ;  R8-2530,  §360. 

against  heirs  or  devisees  known   or   unknown 

not  found  or  non-resident  or  their  heirs  or  personal 
representatives— (1894)  S.  360,  §3;  R8-2530,  §363. 
affidavit  and  order  for  process  against  unknown  heirs 
and  devisees  by  such  title— (1894)  S.  360,  §1 ; 
R8-2530,  §361. 

process  l>y  publication — against  absent  and  non-resi- 
dent heirs  and  devisees— (1853-1894)  S.  259,  §1 ; 
R5-349,   §5;  R6-476,   §5;  R8-2530,   §359.    _ 
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against  heirs  or  devisees  known  or  unknown 

not  found  or  non-resident  or  their  heirs  or  personal 
representatives— (1894)  S.  360,  §2;  E8-2530,  §362. 
attachment  against  heirs  and  devisees— see  Attach- 
ment. 

action  on  mechanics'  lieu  against  heirs  and  devisees 
— see  Mechanics'  Lien.  v 

sale  of  lands  hy  Orphans'  Court:  contribution  inter  se 

for  lands  taken  for  decedent's  debts — (1799)   S.  33. 

§20;    Rl-369,    §20;    R2-430,    §20;    R4-660,    §16; 

R5-760,  §16;  R6-751,  §78;  R8-2353,  §78;  R9,  §95. 

Cases  : 

history  of  the  statute:  in  briefs  and  opinion  of  Beasley, 
C.  J.— 346. 

statutes  reviewed  by  Scudder,  J. — 385. 
intention  of  statute  discussed  by  Dixon,  J. — 392. 
statute  and  form  of  judgment  discussed  by  Magie, 
J.— 398. 
statutes  reviewed  by  Lippincott,  J. — 476. 

form  of  action:  legal  statutory  liability  only — 1575. 
statutory  remedy  exclusive,  though  on  bond  of  dece- 
dent, his  "heirs,  executors  and  administrators" — 477. 
covenant  lies  under  the  st.atute^346. 
action  lies  for  all  debts,  simple  or  special — 285. 
on  indorsement  by  decedent  dying  before  rtiaturity 
of  the  note— 392.  ' 

for  negligence  of  ancestor  as  executor  of  another — 
1536b. 

for  moneys  advanced  by  administrator  pendente  lite 
in  paying  creditor  of  decedent  to  save  land  from  sale 
—1457. 

administrator  pendente  lite  paying  debts  greater  than 
personal  property  in  hand  is  subrogated  to  rights  of 
creditors  against  the  real  property — 1676. 
action  does  not  lie  for  deficiency  on  mortgage  of  de- 
cedent except  on  deficiency  decree  against  decedent 
—1575.  '■ 

parties  defendant:  heirs  of  deceased  heir  having  lands 
by  descent  should  be  joined — 109. 
not  against  heirs  of  deceased  devisee  for  debt  of  origi- 
nal testator — 477. 
devisee  purchasing  under  sale  in  foreclosure  of  mort- 


522  SuccEssIO^"  Law  of  New  Jeesey. 

HEIRS  AKD   DEnSEES,   ACTION   AGAINST— Continued. 

gage  made  by  testator  holds  as  purchaser  not  subject 
to  debts  of  testator — 1347. 

purchaser  protected  against  sale  by  Orphans'  Court 
after  expiration  of  the  year — 285. 
no  recovery  against  bona  fide  mortgagee — 108. 
recovery  preferred  to  subsequent  execution  and  levy 
for  individual  debt  of  the  devisee — 398. 
sale  by  heirs  pendente  lite  ineffectual  against  judg- 
ment recovered  by  creditor — 4. 

attachment  against  heirs  before  sale  after  decree, 
after  one  veai- — prior  lien  to  creditor  of  ancestor — 
1226. 

attachment  limited  to  lands  devised — amendment  of 
writ  and  return  on  sufiicient  affidavit  and  proof — 
1764. 

defence:  insufficient — claim  duly  presented  to  executor 
and  approved — 476. 

non-presentment  of  claim  to  executor,  no  defence — 
385. 

attempt  of  executor  to  sell,  no  defence — 476. 
part  payment  by  one  on  a  debt  which  was  several  and 
not  joint  does  not  affect  statute  of  limitations  as  to 
others — 1411. 

alienation — mortgage  by  devisee  available  in  action 
brought  after  one  year — 108,  986. 
not  so  a  devise  by  the  devisee — 1442. 

pleading:  plea  of  general  issue  admits  devise — 472. 
denial  of  lands  by  descent  amended  to  admit  equity 
of  redemption  descended — 1494. 

pleading  alienation  before  statutory  action  brought 
— issue  must  be  taken  in  that  action  to  support  sub- 
sequent bill  in  equity  for  fraudulent  conveyance — 
1052a. 

declaration  against  all,  whether  served  or  published, 
to  be  filed  within  thirty  days  after  return  of  sum- 
mons—2090. 

averment  of  insufficiency  of  personal  property  un- 
necessary— 392. 
devise  in  trust — may  be  stated  by  amendment — 1723. 

evidence:  judgment  against  executors  no  proof  of  the 
debt— 426. 
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testimony  of  adverse  party  as  to  transactions  with 
decedent— 397,  1517,  2171. 
And  see  Evidence. 

dcumages:  value  of  lands  conveyed  fixed  as  at  time  of 
the   descent — excluding   subsequent   improvement   by 
heir  (who  afterward  conveyed) — 365, 
limited  to  value  by  devise — not  including  subsequent 
improvements — 1052. 

judcpnent:  must  be  special — 1411. 

special  against  devisee  to  be  levied  on  the  land  irre- 
spective of  its  value  and  of  the  sufficiency  of  the  per- 
sonal property — 476. 

judgment  against  A.  as  executor  not  a  lien  on  his 
title  to  land  as  devisee — 1098. 

equity  jurisdiction:  not  to  enforce  debt   against  heirs 
and  devisees — 1127. 

nor  to  reach  increased  value  of  lands  in  hands  of  de- 
visee's  grantee — 1052a. 

not  to  enjoin  action  against  devisees  in  action  by  pur- 
chaser to  enforce  contract  of  sale  by  the  executors — 
and  plea  of  statute  of  limitations  Avithout  fraud  or 
contract  on  part  of  devisees — 1688a. 
not  to  enjoin  statutory  action  against  heirs  and  de- 
visees— on  bill  for  accounting  and  recovery — 1131. 
to  enforce  judgment  for  testator's  tort — not  precluded 
by  statutory  remedy  by  sale  of  land — 800. 
to  obtain  relief  not  covered  by  legal  action — 1131. 
to  set  aside  fraudulent  conveyance  by  heirs— 1052. 
where  statutory  remedy  insufficient   in  enforcement 
of  earlier  trust — 1131. 

"HEIRS  AT  LAW"  OF  A.: 

substituted  for  A.  if  A.  die  before  testator's  death 
construed  next  of  kin  as  to  personal  property  and 
heirs  as  to  real  property — 1784. 

"HEIKS  BY  HIS  PRESENT  WIFE": 

construed  as  heirs  of  his  body — 386. 

"HEIRS  OR  LEGAIi  REPRESENTATIVES": 

realty  to  heirs  and  personalty  to  next  of  kin^ — 1207. 

"HEIRS   UNDER  THE  STATUTE  OF  DISTRIBtJTIONS" : 

construed   as  next  of  kin — 1016. 
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"HEREBY": 

raises  implication  of  vesting  at  testator's  death—- 
1229. 

"HERKIN AFTER  MENTIONED": 

construed — legacies  to  A.,  B.  and  C.  with  cross-re- 
mainders "if  any  of  my  before  mentioned  children" 
die  without  issue  to  "my  surviving  children  as  here- 
inafter mentioned,"  followed  by  legacy  to  a  daughter 
D.  and  residue  to  A.,  B.  and  0.  and  similar  cross-re- 
mainders to  the  "survivors  of  them" — cross-remain- 
ders include  only  A.,  B.  and  C. — 333. 
And  see  Last-Mentioned. 

"HEREINBEFORE  BEQUEATHED": 

construed — to  include  residuary  share,  not  income 
of  specific  bequest  given  in  remainder  to  daughter 
after  deatli  of  the  mother  and  accelerated  by  her  elec- 
tion of  dower — executors  being  directed  to  pay  such 
income  to  her  as  guardian — 763. 

"HOME": 

construed  one  home  for  all — trust  to  provide  a  home 
for  unmarried  daughters — 332. 

HOMESTEAD  EXEMPTION: 

survivors  to  widow  and  children  occupying  it — until 
voungest  child  twentv-one  years — to  value  of  $1,000 
—(1852)  S.  233,  §1;  R5-760,  §30;  R6-1039,  §53; 
RS-2978,  §63. 

not  subject  to  alienation  without  consent  of  husband 
and  wife  and  investment  of  proceeds  for  homestead 
-(1852)  S.  233,  §7;  R5-760,  §36;  R6-1039,  §59; 
E8-2978,  §69. 

HOSPITALS  AND  ASYIiUMS: 

as  de\dsee,  &c. — see  Corporations. 

"HOUSE": 

carries  entire  curtilage — 1906. 

'•HOUSE  AND  LOT  WHEREON  I  NOW  RESIDE": 

construed — parol    evidence    admissible — 1361. 


Index  to  Statutes  and  Cases.  525 

"house  axd  lot  in  which  i  now  reside": 

construed — inclosure  within  fences  at  time  of  mak- 
ing will — 1819. 

HUSBAND : 

at  time  of  making  will  intended — in  making  legacy 

to  daughter  payable  in  case  she  "should  be  left  a 

widow"— 2103. 

not  next  of  kin — in  statute  for  action  for  death — 

1079. 

HUSBAND'S  SHAKE: 

see  Distribution. 

HUSBAND  AND   AVIFE: 

advances  by   wife  used   in  improvement  are   prima 
facie    loans    and    chargeable    as    liens    in    partition 
against  heirs — 1031. 
And  see  Married  Woman — Abduction. 

"IF  THE  FARM  SHOULD  BE  BOUGHT  BY  ANY  OF  MY  CHLL- 
DREN": 

construed — no  authority  to  children  who  were  execu- 
tors to  buy  at  their  own  sale — 1931. 

ILLEGITIMATE  CHILDREN : 

not  next  of  kin  of  grandfather  with  brothers  and  sis- 
ters of  their  deceased  mother — under  R9,  §169 — 1223. 
legitimized  by  law  of  foreign  domicil  of  parents  are 
lawful  heirs  of  one  another  in  'New  Jersey — 858. 
statute  of  Merton  (rule  requiring  heirs  to  be  born 
in  lawful  wedlock)  not  found  in  New  Jersey — 858. 
see  Heir — Descent. 

IMPLIED   GIFT: 

wlie7i  impUed:  must  be  clearlv  implied  from  whole  will 
—826. 

intention  must  be  clear — 1804. 

to  A.  from  devise  over  if  A.  die  ''before  the  expira- 
tion of  the  lease"— 230,  231. 

in   beneficiary   under    direction    to    executors   to   sell 
and  divid€^'233a. 

in  wife  for  life — from  residuary   gift  to   daughters 
"after  -my  death  and  wife" — 881a. 
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to  issue — in  devise  to  grandchildren  and  on  their 
death  without  issue,  to  the  survivors  and  their  heirs 
—380. 

to  issue — gift  to  A.,  B.  and  C   and  limitation  over 
to  survivor  on  death  of  any  without  issue — 1804. 
to  issue  of  children — from  executory  devise  to  othep 
heirs  if  testator's  children  '"and  their  children"  die 
without  issue — 1832. 

to  children — from  life  estate  to  daughters  and  re- 
mainder to  all  the  children  if  all  the  daughters 
marry— 2273. 

in  children — from  life  estate  to  widow  and  power  of 
sale  for  beneiit  of  children  if  necessary  in  her  life- 
time and  recital  that  "omission  to  give  any  of  my 
children  anything  is  intentional" — 1231. 
in  trustee — from  power  to  lease  and  afterward  sell — 
without   other   disposition — 942. 

in  trust  for  beneficiaries,  the  trustees  to  determine 
the  shares  when  the  youngest  arives  at  the  age  of 
twenty-one  and  survivorship,  if  the  others  die  before 
the  "execution  of  the  trust" — 1261. 
"residue  to  be  kept  in  reserve  for  further  considera- 
tion in  the  way  of  charitable  purposes" — i.  e.,  to  ex- 
ecutors for  charity — 1571. 

"homestead"  omitted  but  implied  in  devise  of  use  of 
estate  and  furniture  to  wife  for  life  and  express 
devise  to  daughters  for  their  use  after  her  death — 
1663. 

"care   and   custody"    to   executors   with  direction   to 
pay  legacies  and  distribute  income — 853. 
implication  might  be  aifected  by  statute  preventing 
lapse — 1207. 
ivhen  not  implied:  bv  recital  of  intention  to  convoy— 
1570. 

from  direction  to  sell — heirs  take  title  and  rents  until 
sale— 293,  309,  865. 

from  direction  to  divide  the  residue,  real  and  per- 
sonal, and  sell  the  lands  not  devised — 216,  2144. 
residue  not  in  wife  for  life  by  direction  to  sell  and 
to  pay  legacies  after  her  death,  the  income  of  other 
specific  property  having  l)eeu  first  bequeathed  to  her 
—632. 
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not  in  children  of  A. — under  devise  to  A.  for  life 
and  direction  to  executors  to  sell  after  A.'s  death,  and 
divide  among  A.'s  children — 246. 
not  to  issue— to  A.,  B.  and  C.  and  if  any  die  leaving 
no  issue,  to  the  survivors — good  title  passes  by  war- 
ranty deed  of  A.,  B.  and  C.— 757. 

in  trust  to  pay  income  for  separate  use  of  A. 

and  over,  if  she  die  without  issue— 907. 

devise  of  land  not  implied — legacies  only  and  "deii- 

ciency  or  surplusage"  to  "apply  pro  rata  to  all"— 

985. 

see  Easement — Estate. 

improvemext  of  lands. 

Statutes : 

by  executor  or  trustee — lands  held  for  infants  mort- 
gaged bv  order  of  Chancery  for  repairs  and  improve- 
ments—(1891)    S.  420;   R8-1425,   §39. 

^and  money  to  be  borrowed  therefor  by  order  of 

chancellor-(1897)    S.  492.     0.  1050,    1058. 
chancellor   may   order— (1898)    S.  478. 

Oases  : 

by    trustee— authorized   on    joint    application   of    all 
cestuis  que  trust — 1721. 
chargeable  to  prinicpal — 1547a. 

allowance  denied  to  devisee  pendente  viduitate— 553. 
statutory  authorization— not  extended  to  new  build- 
ings— 1050. 

nor  to  lands  purchased  by  executor  as  such— 

1050. 

nor  to  lands  devised  to  children  for  life  with 

remainder  over  and  charge  for  benefit  of  remainder- 
men— 1050. 
confined  to  clear  benefit  of  cestui  que  trust — 1058. 

perhaps  confined  to  case  of  life  tenant  and  re-> 

mainder — 1058. 

"IIV  CASE  OF  AXITHIXG  HAPPENIIVG  US"': 

construed — during  contemplated  journey  of  husband 
and  wife — 367. 
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INCOME: 

in<  general:  distinguished  from  annuity  by  Depue,  J. 
—372. 

includes  proceeds  of  stone  quarried  on  decedent's 
land— 1601. 

portion  of  profits  on  land  purchased  in  foreclosure  of 
mortgage  investment — 1134. 

construed  rent  of  farm  reserved  to  testator  in  lease 
to  son — not  gross  income  of  farm — 651. 
does  not  include  profits  of  business  to  be  carried  on 
by  executor  with  direction  to  pay  over  all  moneys  of 
the  estate  to  a  designated  trustee  who  is  to  pay  the 
income  to  a  testamentary  guardian — 1307. 
of  residue — accumulated  by  provision  to  divide  resi- 
due after  death  of  A. — 1700. 

follows  princip'ttl:  carried  by  bequest  of  the  principal 
to  grandchildren  ''to  be  paid"  on  the  death  of  their 
fatiiei— 1284. 

not — where  principal  separately  disposed  of  after 
death  of  three  tenants  in  common  and  no  disposition 
of  each  one's  share  before  then  after  his  death — 
2240. 

carries  principal:  if  no  limitation  over — 613,  853,  974, 
1190,  1233,  1513. 
if  no  limit  as  to  time — 411. 

gift  of  personal  annuity  to  A.  "and  to  his  heirs  and 
descendants"  and  no  gift  over — 1962. 
trust  to  pay  income  and  no  disposition  of  the  prin- 
cipal—1684. 

to  accumulate  until  children  arrive  at  twenty-one 
and  remainder  over  in  default  of  children — 916. 
trust  to  pay  income  to  daughter  and  after  her  death 
to  her  issue — principal  subject  to  disposal  of  daugh- 
ter dying  without  issue — 781,  781a. 
income  to  A.  and  his  heirs — either  direct  or  in  trust 
— with  no  limitation  over  carries  fee— 1056. 

does  not  carry  principal:  where  limited  over  at  death 
of   first   taker-780. 
where  given  expressly  for  life — 1689. 
trust  for  children,   the  income  payable  to  them  for 
life — principal  goes  to  their  heirs — 1317. 
principal  to  several  "share  and  share  alike"  and  in- 
come to  the  survivors — 826. 
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direction  to  pay  income  to  son  with  discretionary 
power  to  pay  principal  and  limitation  over  of  prin- 
cipal if  son  dies  before  receiving  it  leaving  issne — 
782. 
payable  when:  at  end  of  each  year  if  pavable  annually 
—1413. 

from    end    of    one    year    from    testator's    death — to 
widow — 1413. 

after  two  years  where  property  to  remain  intact  for 
two  years  for  certain  purposes — 1190. 
from  testator's  death — residuary  income  to  A.  for  life 
and  ovei— 898,  899. 

residuary  income  to  wife — 1652. 

residuary  income  to  wife  and  son — 1601. 

on  residuary  shares  limited  over  after  death  of 

legatees — 1446. 

so  far  as  beneficiary  (widow)  selects  securities 

for   the  fund   under   power   of   selection — otherwise ^ 
after  one  year  from  testator's  death — 828. 
see  Principal  and  Income. 

INDEFINITE : 

what  is:  intentions  to  be  made  known  to  executor — 
1381. 

''charitable  or  other  purposes" — 1203. 
"religious,   moral  and   scK-ial  welfare  of  the  people'^ 
—1129. 

trust  to  execute  *'such  charge   and  instruction   as   I 
may  have  expressed  to  him" — 1363. 
"such   religious,   benevolent  or   charitable  objects   as 
A.  shall  select"— 2267. 

INEQUALITY: 

immaterial— if  no   fraud   or   incapacity — 1910. 

INFANT: 

n,a  power  io  will:  under  twenty-one — real  estate  or  es- 
tate pur  auter  vie— (1795)  8.27,  §3;  El-189,  §3: 
■R2-223,  §3;  E4-363,  §3;  K5-913,  §3;  "R6-1243,  §3; 
R8-3756,  §3. 

no  will  of  personal  propertv  under  age  of  twentv-one 
valid— (1850)     S.  213,     §i  ;     (1851)     S.  214.'§5: 
E5-913,  §28;  R6-1243,  §26;  E8-3756,  §26. 
34 
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see  Age  of  Testator. 
infant  trustee:  may  convey  laud  by  order  of  Chancery 
-(1794)  S.  74,  §lj  Rl-141,  §1;  R2-157,  §1; 
E4-645,  §1;  R5-357,  §1;  R6-1224,  §2;  R8-3G83,  §2. 
may  be  compelled  to  convey  land  by  order  of  Chan- 
cery—(1794)  S.  74,  §2;  Rl-141,  §2;  R2-157,  §2; 
R4-645,  §2;  R5-357,  §2 ;  R6-1224,  §3;  R8-3683,  §3. 

"IN  FULL  OF": 

construed  in  lieu  of  legacy  referred  to — 1513. 

INJUNCTION: 

granted:  against   suit  by  executor   against  legatee   for 
claim  which  was  to  be  treated  as  advancement— un- 
less estate  insolvent — 1460. 
against  action  at  law  by  representative  of  deceased 

;  partner  A.  against  surviving  partner  B.  for  recovery 

of  bond  and  mortgage  assigned  by  A.  to  B.,  which 
B.  alleged  was  assig-ned  in  settlement  of  partnership 
balance — 436. 

against  proceeding  at  la^^- — to  support  equitable  de- 
fence in  action  of  ejectment  to  set  aside  administra- 
tor's sale  indirectly  to  himself — 547,  547a. 
to  restrain  ejectment  by  heirs  against  administrator 
purchasing  at  his  own  sale  and  hold  purchaser  as 
trustee— 582. 

or   against   purchaser  at   Oi-]ihans'    Court   sale 

holding  deed  from  one  administrator  after  reuK^val 
of  co-administrator  from  state — 605. 

•  against  action  against  executor  in  foreign  court  for 

payment  of  residue — 1705. 

against  suit  against  heirs  and  devisees  pending  equity 
suit  between  same  parties  and  accounting  undei-  or- 
der in  Chancery — 1131a, 

against  assertion  of  title  under  spoliated  will — 312. 
against  acts  of  trustee,  although  truj'tee  thereby  hin- 
dered as  executor — 1021. 

against  enforcement  of  deficiency  on  mortgage  against 
lands  devised  to  complainant— 2059. 
against  sheriff  to  restrain  ^laying  proceeds  of  sale  of 
land  on  judminent  fraudulently  confessed  by  devisee 
—2053. 
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against  Orphans'  Court  sale — for  debts  of  decedent 
wife  chargeable  to  husband — in  behalf  of  infant  heir 
—1198. 

ordered  by  Orphans'  Court,  which  refused  to 

determine  the  validity  of  the  claims  proved — 1198. 
against  arbitration  by  administrator — for  protection 
of  distributees — 647. 

against  waste  by  life  tenant — for  protection  of  re- 
mainder— 846. 

bv  tenant  by  curtesy — for  protection  of  heirs — 

452,  1524. 
denied:  against  sale  of  land  by  executors  on  ground  of 
their  insolvency  and  the  fear  of  loss — 516. 
to  enjoin  statutory  insolvency  proceeding  in  probate 
court— 1117. 

to  restrain  collection  of  rentals  of  personal  property 
by  a  responsible  assignee — though  estate  entitled  to 
a  share  of  the  collections — 1025. 

against  complainant  on  mere  petition  of  answering 
defendant— 912. 

injunction  refused  where  adequate  remedy  in  Or- 
phans' Court — 1315. 

where  act  complained  of  was  beneficial  to  the  charita- 
ble trust  (admission  of  non-resident  scholars) — 2148. 

txsaxity. 

Statutes : 

no  power  to  will  real  property — (1795)  S.  27,  §3; 
rtl-189,  §3;  E2-223,  §3;  R4-363,  §3;  R5-913,  §3; 
R6-1243,  §3;  R8-3756,  §3. 

Cases  : 

possession  under  agreement  for  devise  given  by  tes- 
tator before  his  insanity — not  disturbed — 1648a. 
see  Capacity. 

ixsot.vf.nt  estate. 

Text.   94,  95. 

Statutes : 

action  o<n  claiin:  action  by  creditor  at  law^  or  equity 
after  exception  or  immediately  on  notice  to  sue — 
(1820)  S.  79,  §8;  "R2-766,  §8  ;' "R4-346,  §8;  ^5-385, 
§8;  R6-751,  §87:  E8-2353,  §87;  K9,  §105. 
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pending  actions — to  proceed  to  judgment  but  execu- 
tion stayed— (1819-1820)  S.  97,  §6;  (1820)  S.  79, 
§12;  R2-766,  §12;  R4-346,  §12;  E5-385,  §12; 
R6-751,  §88;  E8-2353,  §88;  R9,  §106.  C.  194, 
206,  362,  374. 
And  see  Execution. 

decree  of  insolvency:  (1820)  S.  79,  §7;  E2-766,  §7; 
R4-346,  §7;  R5-385,  §7;  R6-751,  §89;  R8-2353, 
§89;  R9,  §107.     C.  266. 

distribntion:  pro  rata  after  preferred  debts — (1799- 
1820)  S.  35,  §1;  Rl-435,  §1;  (1820)  S.  79,  §1 ; 
R2-766,  §1;  R4-346,  §1;  R6-751,  §81;  R8-2353, 
§81;  R9,  §99.     C.  508,  1898. 

distribution  from  time  to  time  after  prefei*red  debts 
and  allowance- (1820)  S.  79,  §10;  R2-766,  §10; 
R4-346,  §10;  R6-751,  §92;  R8-2353,  §92;  R9,  §110. 
attachment  to  enforce  order  of  distribution — (1820) 
S.  79,  §10;  R2-766,  §10;  R4-346,  §10;  R6-751,  §92; 
R8-2353,  §92;  R9,  §110. 

surplus  of  lands  and  personalty,  as  in  intestacy  or 
will— (1820)  S.  79,  §13;  R2-766,  §13;  R4-346,  §13; 
R6-751,  §93;  R8-2353,  §93;  R9,   §111. 

exceptio7\s:  exceptions  to  report  and  account  and  ad- 
judication—(1819-1820)  S.  97,  §§3,  4;  (1820-1865) 
S.  79,  §6;  R.2-766,  §6;  R4-346,  §6;  R5-385,  §6; 
(1865)  S.  356,  §3;  R6-751,  §86;  R8-2353,  §86;  R9, 
§104.     C.  164,   1668. 

exceptions  to  claims  filed  and  heard — (1819-1820) 
S.  97,  §§3,  4;  (1820)  S.  79,  §6:  R2-766,  §6; 
R6-751,  §86 ;  R8-2353,  §86 ;  R9,  §104. 
appeal  to  ordinary  from  adjudication  on  exceptions 
to  report  and  account  in  twenty  days — (1820)  S.  79, 
§6;  R2-766,  §6;  R4-346,  §6;  R5-385,  §6;  R6-751, 
§86;  R8-2353,  §86;  R9,  §104. 

inventory:  in  report— (1820)  S.  79,  §5;  R2-766,  §5; 
R4-346,  §5;  R5-385,  §5;  R6-751,  §84;  R8-2353, 
§84;  R9,  §102. 

preferred  debts:  medical  and  funeral  expenses  and 
judgments  against  decedent — (1799-1820)  S.  35,  §1; 
Rl-435,  §1;'  (1820)  S.  79,  §2;  R2-766,  §2;  R4-346, 
§2;  R5-385,  §2;  (1852)  S.  206,  §1;  R5-385,  §15; 
R6-751,  §§58,  81;  R8-2353,  §§58,  81;  R9,  §§66, 
99. 
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or  on  suggestiou  of  fraud — (1820-1874)   S.  79, 

§2;  E2-766,  §2;  K4-346,  §2;  115-385,  §2;  (1852- 
1874)   S.  206,  §1;  K5-385,  §15. 

pi^esentation  of  claims:  application,  order  and  notice 
to  produce  claims — six  to  eighteen  months — (1820) 
S.  79,  §3  ;  R2-766,  §3 ;  R4-346,  §3  ;  R5-385,  §3 ; 
R6-751,  §82;  E8-2353,  §82;  R9,  §100.  C.  49,  137, 
197,  374,  693,  861. 

whether  due  or  to  grow  due,  subject  to  rebate — (1799- 
1819)    S.  35,    §3;   Rl-435,   §3;    (1819-1820)    S.  97, 
§5;    (1820)    S.  79,    §9;    R.2-766,    §9;    R4-346,    §9; 
R5-385,  §9 ;  R6-751,  §83 ;  R8-2353,  §83 ;  R9,  §101. 
must  be  under  oath— (1820-1874)  S.  79,  §3  ;  R2-766, 
§3  ;  R4-346,  §3  ;  R5-385,  §3.     C.  693. 
must  be  in  writing,  particular  and  verified — (1874) 
R6-751,  §83;  R8-2353,  §83;  R9,  §101.      0.1626. 
extension   of   time  by    Orphans'    Court   on  notice — 
(1893)   S.  383;  R8-2353,  §250;  R9,  §112. 
claims    barred    for   non-presentment — except    against 
newlv-discovered  estate— (1820)  S.   79,  §11;  R2-766, 
§11;*^   R4-346,    §11;    R5-385,    §11;    R6-751,    §94; 
R8-2353,  §94;  R9,  §112.     C.  222. 
bar  for  non-presentment — not  applied  to  actions  for 
misappropriation    or    waste — (1874)     R6-751,    §95; 
R8-2353,  §95;  R9,  §113. 

application  for  decree  and  notice  at  time  of  original 
order  limiting  creditors  or  within  ten  months  after- 
ward—(1855-1874)  S.  294,  §24;  R5-574,  §61. 
C.  353,  693. 

or    at    any    time    afterward— (1874)    R6-751, 

§91;  R8-2353,  §91;  R9,  §109.     C.  1117,  1879. 

report  and  account:  accounting  after  notice  to  present 
claims— (1784-1820)    S.  16,    §16;    Rl-59,    §16. 
accounting  on  public  notice  after  limitation  of  credi- 
tors expires  and  order  for  payment  of  debts  conclu- 
sive—(1819-1820)  S.  97,  §2. 

report  after  limitation  of  creditors  on  two  months' 
notice— (1820-1865)  S.  79,  §4;  R2-766,  §4;  R4-346, 
§4;  R5-385,  §4;  (1865)  S.  356,  §2;  R6-751,  §85; 
R8-2353,  §85;  R9,  §102. 

report  to  exhibit  statement  of  claims,  account  and  in- 
ventory—(1820-1865)      S.  79,      §5;      R2-766,      §5; 
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R4-346,  §5;  E5-385,  §5;  (1865)  S.  356,  §1;  R6-751, 
§84;  E8-2353,  §84;  R9,  §102.     C.  152. 
if  no  sufficient  assets  for  debts,  allowance  deferred  to 
following    term— (1820-1874)    S.  91,    §30;    E2-776, 
§30;  R4-205,  §24;  R5-574,  §24. 

sale  of  land:  order  for  sale  of  land  as  in  sales  for  debts 
—(1820)  S.  79,  §7;  R2-766,  §7;  R4-346,  §7; 
R5-385,  §7;  R6-751,  §89;  R8-2353,  §89;  R9,  §107. 
sale  of  land  in  other  county  by  Orphans'  Court  on 
copy  of  decree  from  original  county — (1846)  R4-346, 
§14;  R5-385,  §14;  R6-751,  §90;  R8-2353,  §90;  R9, 
§108.      a  1322. 

proceedings  for  sale  of  land  on  insolvency  applica- 
tion made  at  time  of  original  petition  for  order  to 
present  claims— (1855-1874)  S.  294,  §24;  R5-574, 
§72. 

surplus:  after  debts  and  expenses  paid  distributed  ac- 
cording to  law  or  will— (1820)  S.  79,  §13;  R2-766, 
§13;    R4-346,    §13;    R5-385,    §13;    R6-751,    §93; 
R8-2353,   §93;  R9,  §111. 
Cases  : 

effect  on  actions:  application  bars  new  actions  except 
for  determination  of  dispute,  and  may  be  pleaded  in 
bai— 222. 

restrains  actions — only  by  stat\itory  proceeding  and 
injunction — 508. 

stay  of  execution— though  action  begun  before  order 
to  limit  creditors  and  proceeding  within  ten  months 
after  order — 353. 

stay  of  execution  in  pending  action — though  pro- 
ceeding not  begun  within  ten  months  after  order  lim- 
iting creditors — 362. 

proceeds  of  execution  sale  under  judgment  taken 
after  order  limiting  creditors  and  before  insolvency 
proceedings  must  be  paid  to  administrator  to  be  a])- 
plied  generally  without  preference  of  execution  cred- 
itor—1879a. 

bar  to  execution — not  applicable   to  subsequent  sci. 
fa.  and  fi.  fa.  under  earlier  judgment — 194. 
proceeding  no  bar  to  earlier  judgment  and  fi.  fa.  on 
it— 206. 
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stay  of  execution  denied— no  insolvency  proceeding 
nntil  after  execution  issued — 1877. 
injunction  denied — against  fi.  fa.  on  judgment  recov- 
ered before  insolvency  proceeding — 238. 
bars  execution  on  judgment  recovered  after  proceed- 
ings begun — 362. 

stay  of  execution — statutes  discussed  by  Van  Syckel, 
J.-374. 

statutory  proceeding  (E6-751,  §91,)  in  probate  court 
not  enjoined  in  equity — 1117. 

prese7itment  of  claim  :  necessary  as  to  preferred  claim — 
1806. 

statutes  as  to  presentment  of  claim  reviewed  by 
Green,  O.— 693. 

proof  of  barred  claims — purchased  by  collusion  for 
purpose  of  set-off — 1117. 

proof  of  claim — teste  of  affidavit  immaterial — 174. 
creditor  presenting   claim   not   under   oath   excluded 
from  dividend  by  the  statutory  notice  under  Act  of 
1855—693. 

statute  of  limitation  suspended  by  presenting  claim 
—1595a. 

limitation  of  claims — runs  from  date  of  order — 137. 
claim  barred  by  non-presentment — 49. 
revocation  of  order  extending  time   (under  statute) 
discretionary  and  not  subject  to  appeal — 1668. 
presentment  of  contract  claim  in  lieu  of  dower — relin- 
quishes dower — 743. 

creditor  preferred  by  due  presentment  assenting  to 
settlement  in  ig-norance  of  the  fact — (case  held  for 
further  evidence) — 1891. 

jurisdiction  to  adjudicate  claims — restricted  to  insol- 
vent estates — 164. 
on  dispute  by  executor,  not  by  legatee — 695. 

procedure:  court    cannot    restate    and    change    account 
Avithout  notice — 152. 

co-executors  should  all  join  in  petition — 861. 
standing    of    creditors     as    virtual     lien-creditors — 
1898. 

preference  of  creditor— distraining  landlord  not  lia- 
ble because  of  statutory  preference  obtained — 508. 
amount  of  recoverv  bv  administrator  of  deceased  ten- 
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ant  for  ^vrongful  distress  not  affected  bj  insolvency 
of  the  tenant's  estate  though  statute  did  not  prefer 
rent — no  insolvency  proceeding  or  injunction — 508. 
general  liability  of  administrator  dying  insolvent 
not  a  preferred  debt  of  his  estate  (not  traced  to  par- 
ticular assets) — 1286. 

accounting  necessary — though   estate   declared   insol- 
vent and  limitation  of  creditors  not  expired — 197. 
set-off — debt   to  estate   j^leaded   by   administrator   as 
set-off  against  claim — no  relief  in  equity  from  verdict 
and  judgment  rendered — 1779. 

payment  of  dividend  decreed — is  covered  by  the  ad- 
ministration bond — 266. 
sale  of  lands — statutes  reviewed  by  Dixon,  J. — 353. 

in  other  county' — not  Iw  order  made  in  county 

of  original  administration — 1322. 

see  Preferred  Debts — Presextmext  of  Claims. 

INSTRrCTIOXS  TO  TESTATOR: 

inadmissible — to   show    construction — 1270. 
to  correct  mistake  (in  number) — 1811. 

insukaxce. 

Statutes  : 

insolvent  heneficiary:  not  subject  to  creditors,  except  as 
to  premiums  paid  in  fraud — (1896)  S.  466,  §1. 
in  favor  of  wife  and  children — ^by  whomsoever  pro- 
cured or  though  assigned  by  husband — except  so  far 
as  premiums  paid  in  fraud  of  creditors — (1896) 
S.  466,  §2. 

see  Married  Women. 

creditors'    rights    resen'ed   as    to   premiums    paid    in 
fraud  of  creditors— (1902)  S.  119,  §§38,  39. 


Cases 


life  insurance  in  favor  of  wife — premiums  paid  by 
insolvent  decedent — injunction  against  payment  to 
wife — on  bill  by  creditor — 1310. 

assignment — by  placing  policy  in  papers  of  a  trust 
defrauded  by  decedent — 945a. 

iTisurance  in  foreign  state — subject  to  lien  of  judg- 
ment and  receivership  in  that  state  (domicil  of  in- 
surance coiupauy) — 945. 
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benefit  insurance — on  death  of  beneficiary — belongs 
neither  to  estate  of  beneficiary  nor  of  insured — with- 
out express  designation — 2234. 

belongs  to  estate  of  beneficiary,  if  so  provided 

by  by-laws— 2236. 

INSURANCE  C03iPANY: 

organization  of  domestic  company — (1875-1902) 
E6-506,  §14;  R8-1742,  §14. 

as  surety  company — (1902)  S.  119,  §1. 

authorization  of  foreign  company — (1875-1902) 
R6-506,  §1;  E8-1742,  §1. 

as  surety  company — (1902)   S.  119,  §§58-60. 

see  CoKPORATioN   (surety). 

INTEMPERANCE : 

as  affecting  capacity — 862. 
see  Drunkenness — Capacity. 

INTENTION: 

governs   construction — 141. 

not  varied  by  construction  to  supply  a  possible  omis- 
sion—1269.  "^ 

will  not  control  application  of  rule' in  Shelley's  cas<,' 
—462. 

presumption   to    follow   general   rules    and    contrary 
intention  must  be  clear — 909,  899. 
And  see  Construction  of  Will — Parol  Evidence. 

interest. 

-Statutes  : 

charged  against  accountant:  as  to  minors'  money,  if 
used  or  if  investment  neglected— (1820-1846)  S.  91, 
§1;  E2-776,  §11. 

as  to  money  of  minors  or  others,  if  used  or  if 

investment  neglected— (1846)  R4-205,  §14;  R5-574, 
§14;  R6-751,"§115;  R8-2353,  §115;  R9,  §136. 

not  chargeahle :  on  money  of  minor  that  cannot  be  in- 
vested—(1784-1820)  S.  16,  §13;  Rl-59,  §13;  (1820- 
1846)   S.  91,  §11;  R2-776,  §11. 

on  money  of  minors-  or  others — if  unable  to  invest — 
(1846)  R4-205,  §14;  R5-574,  §14;  R6-751,  §115; 
R8-2353,  §115;  R9,  §136. 
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Cases  : 

allowed  to  accountant:  on  advances  made  by  him— 111. 
rwt  allowed  to  accoimtant :  on  delay  of  thirty-five  years 

in    account— administration   expenses   credited   when 

paid  and  not  as  of  the  original  date  of  administra- 
tion—2107a. 
charged     against     accountant:    on     moneys     received 

whether  principal  or  interest — 2151. 

pending  settlement — executor  chargeable— 1107. 

only  after  commissions  first  deducted — 151. 

against  executor  using  the  fimd— 916,  101,  113. 

on  funds  mingled  A\ath  individual  funds — 1847. 

on   rents   in   arrear  for  his   occupancy   of  testator's 

house — 1507. 

on  debt  of  executor  to  testator — 810. 

on  his  mortgage  debt  to  estate — 1711. 

on  proceeds  of  personal  property  improperly  sold  and 

applied  to  payment  of  mortgage  on  lands  of  decedent 

descended  to  executor  and  other  heirs — 1876. 

for  use  or  neglect  to  invest — 1120. 

after  reasonable  time   allowed  for   investment — 598, 

113. 

charged  on  moneys  not  invested  after  reasonable  time 

— though  held  under  advice  of  counsel — 328. 

for  failure  to  invest  for  six  months  after  settlement 

of  account — 1643. 

on  delay  of  thirty-five  years  in  account — 2107a. 

pending  dispute  as  to  amount  and  until  formal  ac- 

eountin^r-2213. 

on  yearly  balance  in  hand  in  excess   of  reasonable 

yearly  expenses — 1657. 

rate  not  reduced  because  of  difficultv  in  investing — 

1643. 

follows  statutory  change  of  rate — 2102. 

legal  rate  and  compound  interest  for  retaining  fund 

uninvested  and  delaying  payment  of  interest. — 744. 

compounded  with  annual  rests  on  principal  used  by 

trustee   in    individual    biisiness    or    investments    and 

held  by  him  before  testator's  death  as  a  loan — 742, 

742a.  ' 

compounded  on  fund  to  be  invested  and  accumulated 

until  cestui  que  trust  arrives  at  age  of  twenty-one — 

916,  1935. 
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with  semi-annual  rests — 113. 

n-ot  charged  against  accouniant:  pending  dispute  as  to 
ownership  of  uninvested  residue — 1026. 
between  surviving  and  deceased  partners — back  of  ac- 
count stated  inter  vivos — 1352. 

for  non-investment  during  deLay  caused  by  litigation 
—1232. 

not  merely  because  of  having  money  in  hand — 2046. 
not,  if  plainly  insufficient  to  cover  maintenance  of 
minor  child  (exceptant)  borne  by  accountant — 1617. 
nor  on  payments  of  income  made  by  him  in  good  faith 
for  maintenance  of  infant  in  supposed  discretion  but 
disallowed  as  excessive — 742,  742a. 
not  on  interest  monevs  which  he  had  failed  to  col- 
lect—2151. 

waived  by  special  agreement  between  executor  and 
legatees— 1628. 

Ml  advancement:  not  charged — 557,  1587. 

07?-   legacy — m  general:    general    rules    and    exceptions 
stated  by  Depue,  J.— 372. 
on  failure  to  invest  for  legatees  for  life — 779. 
from  time  when  it  is  demandable — 1372,  1372a. 
from  time  designated  for  payment   (after  death  of 
wife  and  mother) — 929. 
payable  at  age  of  twenty -one — 239. 
payable  at  twenty-one  and  testator  not  in  loco  paren- 
tis—1758. 

where  payable  at  twenty-one  and  limited  over  on 
death  before— 1810. 

not  before  time  named  for  payment  (at  age  of  twen- 
tv-one) — though  legatees  grandchildren  of  testator — 
1717. 

from  time  designated  for  payment — not  being  for 
maintenance  of  minor  child  (legacy  payable  at  the 
mother's  death  and  interest  then  first  claimed  after 
other  maintenance  and  after  twenty-five  years) — 614. 
exception  for  minor  children  does  not  include  grand- 
children—239. 

accruing  before  time  fixed  for  payment  belongs  to 
general  estate — 151. 

not  charged  against  executor,  where  legacy  demanda- 
ble and  money  not  used  (legatee  dying  long  before 
and  no  administration) — 191. 


540  SuccEssiGisr  Law  of  IsTew  Jebset. 

INTEREST — Continued. 

(legatee  absent  and  presumed  to  be  dead) — 660. 

on  legacy — accrued  and  not  demanded  during  life  es^- 
tate  in  executrix — not  chargeable  against  remainder- 
man— 1126. 

from  end  of  life  estate — remainders  after  life  estate, 
but  not  to  be  "paid  over"  to  them  until  twenty-one 
—239. 

on  legacy — after  one  year:  on  general  legacies — 1305, 
1810. 

bequest  of  "the  interest  of  $2,500"  to  A.  for  life— 
372. 

minor  grandchild  no  exception — 1446. 
to  grandchild — 1410. 
legacy  to  adult  son — 2063. 
to  adult  child— 1410. 

legacy  to  adult  child  (supported  by  her  husband) — 
1401. 

legacy  in  lieu  of  dower — 292,  1410. 
though  given  for  services — 1967. 
notwithstanding  directions  to  pay  "as  soon  as  con- 
venient"—899. 

though  executor  allowed  one  year  from  probate  for 
payment  of  legacies  (statute) — 830,  830a. 
though  legacv   not   then   realized   bv  sale   of  land— 
2063. 

though  fund  referred  to   (proceeds  of  sale)   not  re- 
ceived by  executor  for  several  years — 163. 
though  executors  had  discretion  to  make  settlement 
within  three  years — 1033. 

direction  to  invest  and  pay  income  to  daughtei' — 
1197. 

though  it  became  necessary  to  postpone  payment  to 
wife's  death  to  provide  for  the  support  bequeathed 
her— 1774. 

not  deferred  by  provision  for  semi-annual  payments 
—1446. 

on  legacy — from  testator's  death:  on  residuary  shares — 
1831.' 

income  of  residuary  share  in  trust — 1994,  1994a. 
on  specific  legacies — 1305. 

specific  legacy  carries  accruing  income — 685a,  685b. 
bond  and  mortgage — bequeatlied  to  mortgagor— car- 
ries interest  accrued  at  testator's  death — 910. 
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to  minor  child  without  other  support— 1410.  ^ 
for  maintenance  of  infant  child  tliough  principal  not 
payable  until  age  of  sixteen — 700,  700a. 
legacy  to  infant  children  to  be  paid  at  twenty-oner- 
interest  recoverable  from  testator's  death  except  dur- 
ing time  for  which  will  provided  other  maintenance 
—688. 

on  legacy— rate:  follows  statutor)^  change^2124. 

at  legal  rate— for  failure  to  invest  for  legatee  and  ac- 
cumulate— 779. 

and  charged  after  reasonable  time  to  set  apart 

and  invest — 779a. 

rate  not  determined  by  memoranda  of  testator 

—779. 

rate  not  determined  by  dividends  on  bulk  of 

estate— 779,  779a. 

rate  of  dividend  on  par  value  of  securities  followed 

so  long  as  trust  (to  pay  income)  not  set  apart— 734. 

on  legacy— interest  compounded:  trust  to  pay  income— 
734. 

on  distrihutive  shme:  rate  fluctuates  with  statute— on 
share  held  on  presumption  of  death  and  used  by  ac- 
countant— 1969. 

waived  by  special  agreement  with  distributee— 1628. 
And  see  Investment — Negligence. 

INTESTACY :  — 

in  general:  not  favored  in  construction— 259,  1080. 
intention  of  complete  testacy  presumed  in  every  will 
—231. 

intestacy  excluded— by  devise  in  trust  for  A.'s  life 
and  then  to  divide  among  heirs— 1672. 
subject  to  power  of  sale  where  no  devise  but  power 
of  sale  to  executors  for  debts  and  legacies— 877a.  ^ 

iv'hat  is-:  as  to  rents  not  disposed  of  before  sale  which 
testator  directed  for  particular  purpose— belong  to 
heir-587. 

income  of  share  not  disposed  of— principal  being  lim- 
ited over  on  death  of  all  the  life  tenants— 2240. 
as  to  remainder  after  life  estate  without  further  de- 
vise— 958a. 

as  to  unexhausted  surplus  of  trust  after  trust  pur- 
poses satisfied — 1991. 
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residue  not  bequeathed  after  ail  iegacies  paid — IS  10. 
principal,  real  and  personal,  not  disposed  of — 1601. 
residue  to  children  "share  and  share  alike,"  the  shares 
of  sons  A.  and  B.  for  life  with  remainder  to  their 
issue — and  no  devise  over  of  share  of  A.  who  died 
without  issue — 1515. 

money,  securities  and  land  not  devised — but  other 
personal  estate  bequeathed  and  power  to  sell  in  execu- 
tors as  to  the  land — 745. 

land  not  disposed  of  except  direction  to  build  house 
with  proceeds  of  sale  if  family  desire — 1558. 
created    by    residuary    bequest    by    married    woman 
"subject  to  the  legal  rights  of  my  husband — should 
he  survive  me" — 1441. 

created  by  later  provision  disclaiming  title  in  lands 
that  would  have  passed  under  an  earlier  general  de- 
vise—462. 

lapsed  legacies  (in  absence  of  residuary  bequest)  — 
2010. 

share  forfeited  by  condition  in  default  of  residuary 
bequest — 745. 

lapsed  residuary  share — 10 78. 

gift  failing  after  express  exception  or  deduction  from 
residue — 906. 

partial  revocation  by  codicil  and  no  disposition  of 
balance— 1799. 

but  not  a  legacy  adeemed  by  payment — 1752. 
And  see  Exclusion  of  Heir. 

inventory^ 

.Statutes  : 

to  be  made  and  approved — (1676)  S.  1,  ^1;  S.  2, 
§11. 
hy  executors  and  administrators :  to  be  made  and  proved 
within  three  months  before  the  surrogate— (1795) 
S.  24,  §10;  Rl-153,  §10;  K2-174,  §10;  R4-350,  §10; 
(1871)  S.  ?>72,  §1;  E6-751,  §50;  R8-2353,  §50;  K9, 
§58.     C.  711. 

subject  to  appeal  to  Orphans'  Court  within  thirty 
days— (1855-1874)    S.  294,    §2;   R5-574,   §50. 

—- within    twenty    days— (1874)    K6-751.    §173; 

R8-2353,  §173;  "R9,  §201. 
see  Exceptions. 
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must  be  verified  aud  indorsed— (1795)    S.  24, 

§10;    Rl-153,    §10;    R2-174,    §10;    R4-350,    §10; 
R6-T51,  §54;  R8-2353,  §54;  R9,  §62. 
must    be    full    and    specific — (1855)     S.  294,     §1; 
R5-574,  §49 ;  R6-751,  §49  ;  R8-2353,  §49  ;  R9,  §57. 

to  be  filed  with  surrogate  though  letters  granted 

by  ordinary— (1891-1905)  S.  391,  §1;  R8-2353, 
§237. 

to  be  filed  by  administrator  pendente  lite  in 
Prerogatiye  Court,  if  appointed  there— (1874) 
R6-751,  §7;  R8-2353,  §7;  R9,  §6. 
unnecessary — if  receipts  and  releases  recorded  within 
one  year  with  surrogate  or  Prerogative  Court  for 
debts  and  legacies  and  executor  or  administrator  enti- 
tled to  entire  residue  under  will,  unless  cite<l  by  party 
interested— (1878)  S.  427,  §1 ;  R7-775,  §9  ;  R8-2353, 
§183;  (1898)  R9,  §120.  C.  1441,  2271. 
as  in  S.  427  or  on  filing  affidavit  of  payment  or  trans- 
fer to  the  executor  or  administratoi- — ('1895-1898) 
S.  425,  §1:  R8-2353,  §255. 

unnecessary  on  probate  of  foreign  will,  unless  re- 
quired by  court— (1891-1905)  "S.  528;  R8-2353, 
§236. 

citation  l)y  surrogate  after  three  months— i>n  default 
—(1871-1874)  S.  372,  §1. 

hy  gua\rd'uj.n:  to  be  made  and  proved  before  surn^gate 
within  three  months— (1799)  Rl-346,  §3;  R2-402, 
§3;  R4-374,  §3;  R6-751,  §55;  R8-2353,  §55;  R9, 
§63. 

subject  to  exceptions— (1799-1874)  R.1-346.  §3; 
R2-402,  §3  ;  R4-374,  §3. 

subject  to  appeal  to  Orphans'  Court  within  twenty 
days— (1874)  R6-751,  §173;  R8-2353,  §173;  R9, 
§201. 

proceedings   on   default— (1799)    Rl-346,    §4; 

R2-402,  §4;  R4-374,  §4:  R6-751,  §56;  R8-2353, 
§56;  R9,  §64. 

franscript  from.  Prerogative  Court:  may  be  recorded 
with  surrogate — and  record  and  copies  admissible  in 
evidence— (1869-1905)  S.  361,  §1:  R6-751,  §6; 
R8-2353,  §6. 


544  Succession  Law  of  New  Jeesey. 

INVENTORY — Continued. 

Cases  : 

must  be  specific — 337. 
specific  details  necessary — 651. 

appraisers — to  be  appointed  and  sworn  under  the 
statute — 711. 

dispensed  witb  if  executrix  entitled  to  entire  person- 
alty—2271. 

not  dispensed  with — where  executrix's  residuary  leg- 
acy failed  by  its  terms — 1441. 

default  excused — personal  assets  only  (furniture, 
&c.,)  specially  bequeathed  to  co-executor  and  uncol- 
lected claims  charged  as  set-off  against  the  benefi- 
ciary— 1490. 

fairness  of  inventory  may  be  questioned  and  deter- 
mined on  the  accounting — 169. 

need  only  include  assets  where  letters  gTante<l — for- 
eign personal  property  being  included  in  foreign  in- 
ventory under  ancillary  letters — 714. 
the  accountant  may  show  loss  from  inventory  value 
—570. 

property  included — burden  on  administrator  to  show 
mistake  and  adverse  claim — 1887. 
not   concluded — as   to   uncollected   notes   in   in- 
ventory— 1077. 

residuary  legatee — concluded  by  omissions  not 

excepted  to— 1077. 

conclusive  against  remainder-man — no  objection  for 

more  than  four  years  or  before  death  of  executor  (who 

was  also  the  life  tenant) — 1161. 

see  Appraisement — Exceptions. 

investments. 

Text.  77. 

Statutes : 

m  general:  money  of  minors  to  be  put  out  at  interest  by 
direction  of  Orphans'  Court— (1784-1820)  S.  16, 
§13;  El-59,  §13;  (1820-1843)  S.  91,  §11;  R2-776, 
§11.     C.  296. 

and    interest    charged    on    negligence — (1820- 

1843)   S.  91,  §11;  R2-776,  §11. 

required    and    interest    charged    on    negligence 

(extendinfii:  R2-776,  §11,  to  all  funds  retained)  — 
(1843)     S.  141,    §3;    R4-205,    §14;    E5-754,    §14; 
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K6-751,  §115;  R8-2353,  §115;  E9,  §136.  C.  1912, 
914. 

excused  if  impracticable  and  interest  not  charged — 
(1820)  S.  91,  §11;  R2-776,  §11;  R4-205,  §14; 
R5-574,  §14;  R6-751,  §115;  E8-2353,  §115;  R9. 
§136. 
in  ivhat:  Vnited  States  bonds— (1902  j  S.  538 ;  R9, 
§137;  (1899)  S.  472. 

New  Jersey  state  bonds — unless  otherwise  provided 
by  will  or  trust  deed  or  directed  bv  court — (1865) 
S.  342;  R6-751,  §116;  R8-2353,  §116;  R9,  §137; 
(1899)  S.  472;  (1902)  S.  538. 

authorized — any  county,  city,  town  or  township  bond? 
of  New  Jersey  not  exceeding  fifteen  per  cent,  of  as- 
sessable valuation  unless  will  or  court  direct  other- 
wise—(1892)  S.  388;  R9,  §137;  (1899)  S.  473 ; 
(1902)    S.  538.     C.  2175. 

first  mortgage  bonds — between  five  and  six  per  cent, 
interest— (1881-1898)  S.  436,  §1;  R7-775,  §17; 
R8-2353,  §196. 

mortgage  bonds — not  more  than  one-half  value  of 
property  and  between  four  and  six  per  cent,  interest 
—(1898)  R9,  §137. 

bond  and  mortgage  not  more  than  one-half  value  of 
property  and  not  less  than  three  per  cent. —  (1899- 
1902)  S.  472. 

first  mortgage  bonds  not  more  than  two-thirds  value 
and  not  less  than  four  per  cent,  interest  not  applica- 
ble if  testator  directed  speciallv  how  to  invest — 
(1902)  S.  538. 

investment  by  savings  banks  and  trust  companies  in 
bonds  of  commissioners  authorized  bv  law — (1897) 
S.  494. 

investment  by  executor,  guardian  or  trustee  extended 
to  "any  loans  or  securities  in  which  sa^nngs  banks 
may  now  invest"— (1903)  S.  527. 
statutes  have  no  application,  if  will  or  court  specially 
direct  otherwise— (1881)  S.  436.  §2;  R7-775,  §18; 
R8-2353,  §197  ;  R9,  §137  ;  (1899)  S.  472.  C.  2256. 
continuance  of  decedent's  investment  in  good  faith- 
loss  not  charged — if  will  does  not  direct  othei-wise 
and  reasonable  discretion- (1881-1905)  S.  436,  §2: 
R7-775,  §18;  R8-2353.  §197.  C.  1630,  1851. 
35 
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decedent's  investments — sold  or  continued  under  di- 
rection of  the  court — and  loss  not  charged  to  account- 
ant if  not  otherwise  directed  bj  the  will — (18S9) 
S.  415;  K8-1425,  §34.  C.  1912. 
original  investment  of  deceased  continued  in  good 
faith  and  reasonable  discretion— no  liability  for  los.s 
—  (1899)  S.  472. 
Cases  : 

in  general:  hj  co-executor— both  must  be  joined — .5'.H'), 
598. 

investments  to  be  in  'New  Jersey  though  trustee  or 
cestui  que  trust  domiciled  in  other  state — 820. 
profits  by  individual  use  of  funds  inure  to  estate — 
113. 

specific  legacy — to  be  changed  only  in  case  of  fear  of 
depreciation — 1681. 

interest  not  charged  against  executor  where  not  re- 
ceived and  delay  short — 1490. 

interest  chargeable  on  failure  to  invest — notwith- 
standing verbal  direction  of  testator  to  hold  the  money 
for  the  legatees— 328. 

interest  chargeable  against  executors  after  rea3onal)le 
delay — and  delay  to  apply  to  court  on  refusal  of  oo 
executor — 625. 

charged  with  semi-annual  rests — in  default  of  specitie 
account  by  executor — 113. 
And  see  Interest. 

release  of  interest — trustee  cannot  without  consent  of 
cestui  que  trust  voluntarily  reduce  the  rate  of  inter- 
est during  the  term  of  the  security  taken  by  hini— 
S05. 

purchase  of  house  by  trustee  and  payment  of  tJie  rent 
to  a  legatee  of  the  interest  of  the  sum  invested — trus- 
tee chargeable  with  the  full  legal  interest. — 1874. 
mortgage  taken  from  parents  of  tlio  infants  for  whose 
support  the  income  was  bequeathed  and  agreement  ])y 
executor  to  forego  interest  in  consideration  of  the  sup- 
port given — 1490. 

not  charged  to  trustee — mortgage  on  land  sulijec*"  to 
assessment  afterward  set  aside  and  re-assossed — but 
no  loss  suffered  and  Orphans'  Court  had  no  power  to 
enforce  complete  equities  after  having  directed  tran*- 
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fer  of  the  mort2;age  by  the  trustee  to  her  successor — 

1732. 

fund  set  apart  for  annuity — annuitant  entitled  to  no- 

tic^914. 
sufficient:  first   mortgage    amounting   to    two-thirds    of 

the  estimated  value — 1986. 

"productive   funds   upon  good   securities"   construed 

to  mean  such  as  statute  authorized — 1681. 
insufficient:  second  mortgage  amounting  with  the  first 

to  two-thirds  of  the  estimated  value — 1986. 

municipal  bonds — 1970,  1713. 

objection  not  waived  by  legatee's  approval  of 

compromise  with  city — 1713. 

bank  stock— 1970. 

railroad  stocks  and  bonds — 2129a. 

personal  bond  of  borrower — 296. 

transfer  of  individual  property  to  self  as  executor — 

590. 

money  loaned  to  co-trustee  on  his  personal  security 

—879. 

loan  to  co-executor — on  inadequate  mortgage  security 

—1935. 

loan  on  note  secured  by  life  insurance — 1732. 

loan  to  contingent  remainder-man  (insolvent)  on  his 

note  secured  by  pledge  of  his  contingent  interest  and 

of  the  life  tenant's  interest — trustee  liable — 1578. 

vacant  to\^^l  lots  to  build  on — not  "productive  real  es- 
tate" as  required  by  will— 590,  598. 

Imilding  loan  certificate — association  with  notice  be- 
ing liable  for  breach  of  trust — 2259. 

clay   land   for   brick   manufacture — not    "productive 

real  estate"  as  required  by  will — 590,  598. 

invalid    securities — purchased   by   executor   in   fraud 

of  a  corporation  of  which  he  was  officer — estate  not 

liona  fide  holder — 1762. 

funds  followed  into  improper  investment — 1452. 
fesfafoi-^s      investments      retained:     depreciation      not 

charged  against  him — 1851,  1630. 

mortgage  held  by  testator,  nursed  after  mortgagor's 

insolvency  and  finally  foreclosed — 949. 
direction  of  court:  confimiation  by  Orphans'  Oourt  of 

existimr   investment   not   allowed   bv   "R2-776,    §11 — 

296. 
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original  investmeut  of  testatoi- — stocks,  <S:c.,   not   re- 
tained by  direction  of  court  under  116-751,  §115,  un- 
der express  direction  of  will  for  investment — 1912. 
bj  trustee — trustee  liable  for  loss  by  change  of  char- 
acter from  personal  to  real  property  without  direc- 
tion of  the  court — 542^  5-12b. 
direction  of  luill:  to  be  followed  by  executor — 113. 
direction   to    invest   for   two   years — controls   obliga- 
tion to  distribute  in  cash  at  time  fixed — 2175. 
testator's   investments   retained  by   authority  of  the 
will  without  liability  for  depreciation — 1807. 
direction  of  -\\dll    (to  retain  investments)    extended 
to  investmerlts  of  another  estate  to  which  he  was  en- 
titled—1994. 

admissible — performance  by  executor  of  promise  of 
testator,  on  valid  consideration,  tO'  make  a  loan  on 
second  mortgage — 975. 

New  York  city  mortgages  sufficient — under  testamen- 
tary direction  to  invest  under  Xew  York  statute — 
2175. 

change  not  to  be  made  until  sale  practicable — under 
direction  to  sell  stock  and  re-invest — 1040. 
purchase  and  improvement  of  vacant  lots  not  author- 
ized by  authority  to  invest  in  productive  real  estate 
or  to  make  convenient  improvements  and  necessary 
repairs — 581. 

to  invest  in  bond  and  mortgage  during  minority  of 
legatee' — not  satisfied  by  loan  to  co-executor  on  in- 
sufficient mortgage  security — 1935. 
direction  of  will — not  controlled  by  statute — 2256. 
against  direction  of  will — trustee  liable — 927. 
And  see  Appropriation  of  Trust  Funds — Depre- 
ciation— Separation   of    Shares. 

ISSUE: 

take  as  joint  tenants  in  substitution  for  parent  dying 

before  distribution — 942. 

per  stirpes — remainder  after  death  of  children,  each 

share  "to  his  issue  in  equal  parts" — 1720. 

construed    "heirs"    according  to   intention   of   will — 

1569. 

includes  children   and  grandchildren  wliose  parents 

are  living — 2184. 
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joint  debtors: 

joint  obligation  severed  by  death  of  one  obligor  and 
liis  representatives  not  bound  (as  to  statute  of  limi- 
tations) by  promise  of  survivor — 1549,  1549a. 
bond  and  warrant  jointly  by  two  no  authority  to  en- 
ter judgment  against  survivor — 97. 
And  see  Action  (against  joint  debtors). 

JOINT   DEPOSIT: 

deposit  in  name  of  decedent  "and  wife  E.  or  either'^ 
— insufficient  evidence  of  gift — 1619. 
property  survives — savings  bank  account  in  name  of 
decedent   "or"   donee — 1350. 

savings  bank  account  in  name  of  decedent  "or" 

donee  "payable  to  either  or  survivor" — 320. 

savings    bank    pass    book   in    joint   names    and 

stamped  as  belonging  to  both,  "either  and  the  sur- 
vivor" to  draw  and  delivered  by  decedent  to  survivor 
—1394. 

a  question  of  intention — 1102. 

name    of    parent    and    child — for    convenience 

only — gift  not  intended — 2166. 

JOINT  AND  SEVERAIi  DEBTORS: 

survivors — joint  and  several  debtors  (makers  of  note) 
promise  of  one  takes  debt  out  of  statute  of  limita- 
tions as  to  other  survivors — 2073. 

joint  tenants. 

Text.   66. 
Statutes : 

not  created   without   express   words — (1812)    S.  94 ; 

R2-556;     E4-650;     R5-130,     §34;     R6-151,     §78; 

R8-850,    §134;    (1^98)    S.  488,    §15.     0.81,    147, 

629,  1925. 

created  bv  convevance  to  trustees — past  or  future^ — 

(1868)    S.  323,  '§1;    R6-1224,    §1;    R8-3683,    §7; 

(1879)   S.  321,  §1. 

bv   convevance  bv   trustee  removed    to   old    or 

new  trustees— (1868)  S.  323,  §1;  (1879)  S.  321,  §1 ; 

■R6-1224,  §1;  E8-3683,  §7. 

bv  convcA^ance  bv  surviving  trustee  to  new  trus- 

tces— (1879)   S.  321,  '§1;  R8-3683,  §7. 
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sui'viving  trustees  and  new  appointees — after  death, 
resignation  or  removal— (1879)  S.  321,  §1;  R8-3683, 

purchase  in  foreclosure  sale  by  several  executors  or 
administrators — taken  as  joint  tenants — and  mav  be 
conveyed  without  order  of  court  and  by  sun'ivor — 
(1887)  S.  407;  E8-1425,  §19;  (1898)  S.  479. 

or  their   successor— (1898)    S.  479. 

Cases  : 

what  is:  devise  to  executors  in  trust — 1947. 

bequest  to  three  daughters  by  name  "so  long  as  tliey 

remain  unmarried"  and  over  "in  case  of  all  niarrv- 

ing"— 2273. 

devise  to  three  persons,  "to  the  survivor  of  them  and 

the  heirs  of  such  survivor" — 1953. 

land  purchased  with  joint  earnings  of  husband  and 

wife — title  first  in  his  name— then  hers— survives  to 

him— 2187. 

issue  substituted  (as  a  class)  for  parent  dying  before 

distribution — 942. 

Act  of  1812  does  not  affect  joint  tenant  created  by 

earlier  deed  though  dying  after  statute — 147. 

not  applied  to  estate  by  entirety — 81,  '629. 

what  is  not:  income  in  separate  shares  and  remainder 
over  on  the  death  of  both— 1925,  2240. 
not  implied  from  survivorship  "in  case  of  the  death" 
of  any— 931. 
mortgage  to  husband  and  wife — 2237. 

survivorship:  surviving  joint  pavee  takes   secTirities — 
443. 

foreclosure  by  surviving  wife  of  mortgage  to  husband 
and  wife  though  it  secured  bond  to  husband  only  con- 
ditioned for  payment  to  the  wife — 680. 
mortgage  to  decedent  and  another — the  survivor  and 
the  representatives  of  the  deceased  should  be  joined 
as  defendants  in  bill  in  equitv  affecting  their  rights 
—2201. 

survivor  takes — though  deseri]-)ed  in  deed  as  wife  of 
decedent  and  it  afterward  appeared  that  he  had  wife 
living  elsewhere — 2057. 

survivor    takes    clear    of    dower    of    first    decedent's 
widow — 2065. 
And   see   Tenants   in   Common. 
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jointure: 

reserved— in  descent— (1780-1817)  S.  14,  §4;  Rl-43, 
§4;  (1817-1838)  S.  52,  §7;  R2-608,  §7;  (1838- 
1894)  S.  131,  §3;  E4-337,  §6;  R5-212,  §6;  IiO-296, 
§6;  (1894)  S.  460;  R8-1193,  §14. 
reserved  in  descent  from  illegitimate  husband  or  wife 
to  his  or  her  mother— (1877)  S.  400;  R8-1193,  §13; 
(1905)  S.  558,  §1. 

or  to  mother's  heirs— (1905)    S.  558,   §1. 

election  between  jointure  and  dower — see  Eli:ction. 
And  see  Antenuptial  Contract. 

judgment. 

Text.   132. 

Statutes : 

for  or  against  decedent — may  be  entered  within  two 
terms  after  verdict  notwithstanding  death  of  party — 
(1795)  S.  22,  §6;  Rl-146,  §6:  R2-163,  §6;  R4-9'52. 
§10;  R5-1,  §10;  R6-1,  §10;  R8-1,  §10. 
satisfaction — entered  by  or  against  survivors  or  per- 
sonal representatives— (1820)  S.  78,  §6;  E2-760. 
§6;  R4-993,  §6;  R5-405,  §18;  R6-520,  §28; 
R8-1840,  §28. 

judgment  against  lands  of  deceased — filed  as  claim 
— and  enforced  by  sale  of  the  land  by  Orphans'  Court 
for  debts  with  preference  of  claim  and  charge  of  any 
impaid  balance  against  the  general  assets — (1903) 
S.  523. 

against  executors — if  in  representative  capacity 
against  all  on  service  of  one — (1795)  S.  24,  §6; 
Rl-153,  §6;  R2-174,  §6;  R4-350,  §6;  R5-275,  §6; 
R6-846,  §25;  R8-2530,  §25;   (1903)  S.  532,  §24. 


Cases  : 


against    decedent — for    costs    in    ejectment — not    en- 
forced against  executors  by  mere  order — 143. 
between  executors — decree  of  Orphans'  Court  in  cita- 
tion by  heirs  to  account  is  not  such — 20. 
against  executors — not  de  bonis  propriis — 132. 
against  administrator — set  aside  if  not  de  bonis  tes- 
tatoris — 34. 

de  bonis  testatoris — proper  form   against  executor — 
46.  ^ 

against  executor — and  not  de  bonis  propriis — 

62. 
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for  funeral  expenses — 122. 

for  money  paid  for  use  of  defendant  as  execu- 
tor—357. 

against  executor  de  sou  tort — must  be  special 

de  bonis  tostatoris — 267. 

for  debt  of  testator  and  for  costs  de  bonis  pro- 

priis — 44. 

de  bonis  propriis^proper  though  against  administra- 
tor by  confession — 54. 

against  executor— individually — not  payable  out  of 
estate,  where  executor  had  denied  the  services  sued 
on— 2108. 

effect — judgment  against  executor  not  conclusive 
against  legatee  so  far  as  legacv  is  charged  on  the  land 
—990. 

against  administrator — judgment  by  default  admits 
assets — 7. 

against   executor — admits    assets,    except  on   plea   of 
plene   administravit— 194. 
And  see  Parties. 

jurisdictiox. 

Text.   3-16. 

and  see  particular  courts  and  subject  matter. 

KNOWTLiEDGE   OF  CONTENTS : 

necessaiy :  testator  must  understand  it  to  be  his  will — 
344. 

sufficieni:  if  proved  to  be  correct  copy  from  other  will 
and  in  accordance  with  instructions  of  testator — 338. 
variance  from  instructions — will  read  to  testatrix — 
full  opportunity  without  fraud — 1099. 

presumption :  need  not  be  proved — 529,  1911,  2195. 
if  testator  in  normal  condition — 338. 
though  testator  could  not  read  nor  write — 1824. 
if  not  unnatural  and  in  testatrix's  possession  before 
execution  and  after  being  drawn  under  her  instruc- 
tions—2195,  1509a,  2248^ 

not  presumed — if  shown  affirmatively  that  will  was 
not  read  by  or  to  testat/>r — 338. 

especially  where  hearing  and  eyesight  of  testa- 
tor greatly  impaired — 2104a. 
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SO  where  will  was  executed  in  extremis — by  a 

very  aged  testatrix  under  constant  influence  of  nar- 
cotics—993. 

IjACHES: 

by  lapse  of  time — as  bar  to  suit  in  equity — 124Ta. 
for  accounting  as  to  decedent's  transactions  un- 
der bill  filed  twenty  years  before — 1597a. 
not  imputed  to  creditor — though   apparent  in  bill— 
if  sufficiently  explained  by  other  allegations — 2245. 
not  imputed  to  creditor — delay  until  account  of  ad- 
ministrator filed — in  seeking  equity  relief  against  de- 
cedent's fraudulent  conveyance — 1610. 
not  imputed  to  heirs — until  termination  of  estate  of 
curtesy — 953. 

sale  to  executor  set  aside  after  twenty-two  years 

— five  years'  delay  beyond  minority  of  youngest  child 
not  unreasonable — 749. 

not  imputed  to  cestui  que  trust — until  hostile  attitude 
assumed — not  mere  consent  to  trustee's  retention  of 
funds— 181. 

before  discovery  of  the  breach  of  trust  by  de- 
cedent, for  which  action  is  brought — 1536. 

following  funds  into  land  purchased  by  trustee 

— on  his  death  twelve  years  after  the  conveyance — 
1452. 

laches  of  cestui  que  trust — construction  favorable  to 
cestui  que  trust  as  against  trustee — 936. 
correction  of  executors'  mistake  in   charging  them- 
selves with  securities  as  good  when  proved  otherwise 
— barred  by  their  laches — 1740. 

action  by  administrator — barred  by  laches  of  familv 
in  decedent's  lifetime  (to  set  aside  release  procured 
without  fraud)— 1319. 

LiANDS. 

Statutes : 

purchased  in  foreclosure — vests  in  executors,  &c.,  as 
joint  tenants — as  assets  and  accountable — and  power 
of  sale  in  survivors  and  successors — (1898)  S.  479 
see  Assets. 
trustees  purchasing  in  foreclosure — hold  as  assets  and 
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maj  sell  without  special  order  and  must  account  for 

proceeds— (1900)  S.  520. 

so,  as  to  guardians— (1892)   S.  572;  E8-1615, 

§22. 

conveyance  by  personal  representatives — in  enforce- 
ment  by    Orphans'    Court    of   decedent's    contract — 

(1898)  E9,  §§154,  155. 

see  Contract  of  Decedent. 
liability  for  debts:  see  Assets — Chaege  of   Debts — 

Heirs      and      Devisees — Marshalling — Sale      of 

Land  foe,  Debts. 
liability  for  legacies:  see  Assets — Charge  of  Legacy 

— Maeshalling. 
actio-ns  relating  to:  see  Action. 

LAPSE. 

Text.   59. 

Statutes  : 

not  effected — by  death  before  testator's  death  of  child 
or  descendant  of  testatoi" — unless  otherwise  directed 
by  will— (1824-1887)  S.  82,  §3;  R3-90,  §3;  R4-363, 
§22;  R5-913,  §22;  R6-1243,  §20.  C.  262,  1527, 
1804. 

when  not — statute  not  retrospective — (1824-1887) 
S.  82,  §4;  R3-90,  §41;  R4-363,  §23;  R5-913,  §23; 
R6-1243,  §21;  R8-3756,  §21. 

by  death  of  issue  or  brother  or  sister  of  testa- 
tor or  their  issue  dving  before  testator  unless  will 
dil-ects  othenvise— (1887)  S.  459 ;  R8-3756,  §34. 
C.  438,  1075,  1207,  1266,  1407,  1480,  2244. 

Casks  : 

at  common  law:  legacy  to  A.  "and  his  heirs" — 1008. 
bequest  to  "A.  or  her  representatives" — 1527. 
residue  to  A.,  B.  and  O.,  "their  heirs  and  assigns,"  to 
be  equallv  divided — C.  dying  before  testator's  death 
—2119.    '  ^   '      ' 

A.  and  her  children — A.  and  two  of  her  five  children 
dying  before  testator — lapse  as  to  A.  but  surviving 
children  take  as  a  class — 1076. 

(before  Act  of  1887)  brothers  and  sisters  by  name 
lapse  by  death  before  testator — 2010. 
gift  to  A.,  the  interest  to  be  paid  to  B.,  lapsed  by  A» 
dying  before  testator,  though  B.  did  not — 1700. 
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not  by  death  of  trustee  of  charity  (priest  for  masses) 
before  testator — 1151. 
applies  to  residuary  shares — 1599,  1266. 
legacy  ''for  value  received"  not  subject  to  lapse  by 
death  of  legatee — 1200. 

not — if  substitution  provided  on  husband's  death  be- 
fore A.  arrives  at  twenty-five,  although  husband  died 
before  testator — 1658. 

ejfect  on  prior  gift:  lapse  of  executory  devise  makes 
original  gift  absolute — 791. 

lapsed  gift:  included  in  residuary  bequest  of  "whatever 
may  remain  after  payment  of  the  above" — 747a. 
Act  of  1851  as  to  after-acqiiired  realty  carries  lapsed 
devise  into  residue — ^262,  1083. 

lapsed  annuity  goes  to  residue  until  remainder  takes 
effect  on  death  of  all  annuitants — 1246. 
specific  share  of  residue  lapsed  goes  as  intestate  prop- 
erty and  not  to  residue— 1678,  2244. 
residuary  share  in  personalty— goes  as  intestate  prop- 
erty to  next  of  kin — including  widow — 2010. 
residuary  share — under  direction  or  conversion,  goes 
tonextof  kin— 2119. 

preventive  statute:  not  applied  to  testator  dying  afl^r 
statute  where  will  made  and  devisee  died  before  the 
statute— 438,  1407. 

applied— where  will  before  and  testator's  death  after 
statute^2244. 

not  to  child  of  brother  dying  before  testator's  death 
and  before  Act  of  1887—1982. 

Act  of  1824 — not  applied  to  children  of  sistei' — 262. 
Act  of  1887 — not  to  children  of  sister  taking  as  a 
class— 1480. 

not   applied   to   bequest   to  brother's   widow — 

1266. 

issue  substituted  takes  subject  to  set-off  of  the  debt 
of  the  primary  legatee  to  testator — 1804. 
child  of  legatee  dying  before  testator  substituted  by 
Act  of  1887  for  original  legatee — not  subject  to  origi- 
nal legatee's  general  debts — 1075. 
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"last  mentioned  children": 

construed — to  include  particular  legatee  with  other 
children  named  as  the  residuary  legatees — in  distrib- 
uting a  remainder  after  the  widow's  life  estate  which 
would  otherwise  have  made  the  children  unequal  con- 
trary to  testator's  expressed  intention — 1880. 
And  see  Hereinafter  Mentioned. 

"LAST  SICKNESS": 

means  in  extremis  (for  nuncupative  will)— 1633. 

"LAWFUL  HEIRS": 

construed  "children" — remainder  after  life  estate  to 
parent— 1662. 

"LAWFUL  ISSUE": 

includes  children  and  grandchildren  whose  parents 
are  living^-2184. 

LEASE: 

specifically  bequeathed — may  be  assigned  by  execu- 
trix to  herself  as  legatee  and  she  may  sue  on  its  cove- 
nants— 495. 

"REAVING  NO  CHILD": 

construed — having  had  none — 916. 

"LEAVING  NO  CHILDREN  OR  OTHER  LINEAL  DESCENDANTS 
TO  INHERIT": 

not  extended  to  his  son  who  survived  him  and  died 
Avithout  children — 1393. 

"LEGACIES": 

construed  to  include  annuity  bequeathed — 1655. 

LEGACY. 

Text.   54,  120. 
Statutes : 

in  lieu  of  commissions :  must  be  accepted  or  expressly 
renounced— (1855)  S.  294,  §10;  E5-574,  §58*^; 
R6-751,  §111;  R8-2353,  §111;  R9,  §132. 
receipts:  to  be  acknowledged  and  recorded — (1820) 
S.  91,  §38;  R2-'7T6,  §38;  R4-205,  §34;  E6-751, 
§140;  E8-2353,  §140;  E9,  §163. 
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subject  to  debts:  of  decedent  pro  rata— until  paid  or  at- 

tached-(1849)   S.  216,  §5;  R6-751,  §66;  R8-2353, 

§66  ;  E9,  pi.    ' 
action  for:  in  any  court  of  record— (1730)    S.  8,   §1; 

(1774-1874)  S.  12,  §1;  Rl-36,  §1;  R2-49,  §1; 

R4-358,  §1;  R5-461,  §1.  C.  128,  145,  160. 

in  Orphans'  Court— (1855)  S.  294,  §17;  R5-574, 

§65;  R6-751,  §165;  R8-2353,  §165;  R9,  §192. 

C.  264,  S30a. 

in  Supreme  Court  or  Circuit— (1874)   R6-580,  §1; 

R8-1937,  §1.     C.  2162. 

by  infant  legatee  by  guardian  or  next  friend— (1730) 

S.  8,  §1;   (1774)  S.  12,  §1;  Rl-36,  §1;  R2-49,  §1; 

R4-358,  §1;  R5-461,  §1;  R6-580,  §2  ;  R8-1937,  §2. 

tender  of  refunding  bond  by  legatee  before  recov- 

ery-(1730)  S.  8,  §3;  (1774)  S.  12,  §3;  Rl-36,  §3; 

R2-49,   §3;  R4-358,   §3;  R5-461,   §3;  R6-580,   §5; 

R8-1937,  §5. 

costs  recoverable  if  sufficient  assets— (1730)  S.  8, 
§1;    (1774)    S.  12,    §1;    Rl-36,    §1;    R2-49,    §1; 

R4-358,  §1;  R5-461,  §1;  R6-580,  §4;  R8-1937^  §4. 
plea  of  want  of  assets— recovery  pro  tanto— (1730) 
S.  8,  §2;  (1774)  S.  12,  §2;  Rl-36,  §2;  R2-49,  §2; 
R4-358,  §2  ;  R5-461,  §2  ;  R6-580,  §3  ;  R8-1937,  §3. 
C.  59. 

plea  of  want  of  assets— tried  by  auditors— (1730) 
S.  8,  §2;  (1774)  S.  12,  §2;  Rl-36,  §2;  R2-49,  §2; 
R4-358,  §2;  R5-461,  §2;  R6-580,  §3;  R8-1937,  §3. 
want  of  assets  no  defence  in  default  of  order  within 
six  months  and  proceeding  to  bar  creditors— (1849) 
S.  216,  §6;  R5-275,  §33^;  R6-751,  §65;  R8-2353, 
§65 ;  R9^  §76. 
Cases  : 

in  general:  direction  to  pay  is  equivalent  to  direct  be- 
quest— 639. 

to  A.  Seminarv  and  to  B.   Seminary  $10,000— i.  e., 
to  each  $10,000—1759. 

legacy  in  hands  of  executor  is  subject  to  supplemen- 
tary proceeding  against  legatee — 2113. 
may  be  assigned  by  assignment  before  testator's  death 
—2113. 

and   assignee  will  be   protected   against  credi- 
tors of  leg-atee — 2113a. 
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maj  be  assigned  in  part — for  less  than  face  value — 
2041. 

payment  to  legatee  after  notice  of  assignment    (for 
debt  not  paid) — insutiicient — 1065. 
but  a  right  of  occupancy  is  personal  and  not  assign- 
able—1406,  1838,  1663^^ 

overpayment  by  mistake — accounting  and  refunding 
under  bill  for  accounting  by  trustee  as  to  reserved 
annuity  fund — up  to  legatee's  share  of  devastavit  of 
trustee  in  that  fund — 2129a. 

interest  not  charged  against  legatee — on  decree  for 
refunding  the  overpayment  made  by  mistake  and  re- 
ceived in  good  faith — 2129a. 

legacy  to  creditor — presumed  payment  of  debt— 303, 
812,   935. 
legacy  to  debtor — not  a  release  of  debt — 1527. 

debt  may  be  used  in  payment  of  the  legacy — 

1236,  1527. 

bequest  to  A.  of  $6,000  of  the  sum  due  on  his  bond 
does  not  release  the  interest  accrued  on  that  amount 
—1300. 

legacy  "in  lieu  of  dower  or  any  other  right  which  by 
law  she  may  be  entitled  to  in  my  estate" — not  in 
satisfaction  of  mortgage  held  by  the  wife — 1607. 
satisfaction  of  debt — bequest  to  wife  in  lieu  of  dower 
"or  any  other  claim  she  mav  have  against  my  es- 
tate"—2058. 

no  satisfaction — residuary  share  bequeathed  to  insol- 
vent debtor— 597. 
action  far  legacy:  in  equity — lapse  of  time  not  amount- 
ing to  laches  no  bar — 1247. 

not  barred  in  equity  twenty  years  after  order  for 
distribution — 1792. 

not  barred  by  existence  of  remedy  at  law  if  it  would 
be  ineffectual  because  of  sul^sequent  mortgage  by  de- 
visee who  was  subject  to  charge  of  legacy — 1326. 
not  barred  by  pending  suit  by  executor  for  construc- 
tion—1326. 

in  equity  only — to  enforce  legacy  charged  on  specific 
devise  of  land — 2162. 

against  co-executor  and  delator  of  estate  in  col- 
lusion—798. 
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no  recovery  of  jn-incipal  on  bill  filed  for  recov- 
ery of  the  interest  only — 688. 

in  Orphans'  Court — confined  to  action  against  rep- 
resentative alone  and  not  within  statute  for  preven- 
tion of  fraud — 264. 

procedure   under    Chancery   rules    and   residu- 
ary legatee  not  necessary  party — 830a. 
in  Supreme  Court — iiTespective  of  amount — 160. 

costs  recoverable  below   $200—160. 

auditors'  report  may  deduct  expenditures  by  execu- 
tor since  settlement  of  account — 145. 
refunding  bond — must  ]>e  first  filed — 80. 

need  not  be  tendered  before  suit  brought — 430. 

unnecessary  in  action  against  executor  of  de- 
faulting executor — 1690. 
And  see  Refunding  Bond. 

pnrties:  lies  in  favor  of  legatee  though  limited  over  on 
her  death  without  issue — 128. 

by  husband  of  legatee — not  unless  reduced  to  posses- 
sion before  Act  of  1852—2068. 

not  afi:"ected  by  laches  of  legatee's  husband  except  to 
raise  presumption  of  payment — 557. 
assignee  may  sue — 319. 
executor  of  legatee  may  sue — 854. 
but  not  legatee's  next  of  kin — 281. 
against  administrator  of  executoi— for  assets  trans- 
ferred by  executor  to  himself  and  sold  bv  his  admin- 
istrator^42T. 

against  executor  of  executoi — on  proof  of  assets  re- 
ceived by  deceased  executor— 412. 
not  against  administrator  of  executor  for  legacy — 
but  against  administrator  d.  b.  n. — 327. 
against  executor  and  co-legatee — after  proof  made 
complainant  cannot  dismiss  bill  without  consent  of 
co-legatees — 722. 

fJendmg:  no  assets — replication  impropei- — 59. 

see  Abatement  of  Legacy — Absolute  Gift — 
Ademption — Charge  of  Legacy — Cumulative 
Legacy — ^Demonstrative  Legacy — Distribution — 
Interest — Marshalling  x\ssets — Payment  of 
Legacies — Set-Off — Specific   Legacy. 


560  SuccEssiois"  Law  of  New  Jersey. 

"LEGAL  REPRESENTATIVES": 

construed  as  next  of  kin  in  substitution — vesting  at 
testator's  death— 1207. 

"LEGAIi  REPRESENTATIVES"  OF  A.: 

construed  A.'s  executors — 1816. 

"LEGATEES": 

includes  "devisees"  if  so  intended — 93. 

LEGITIMACY: 

may  be  questioned — in  determining  next  of  kin  after 
death  of  parents  and  chikl — and  notwithstanding 
recognition  as  legitimate  in  their  lifetime — 1928. 

LETTERS. 

Statutes : 

by  surrogate — same  eifect  as  bv  ordinarv — (1874) 
R6-751,  §134;  R8-2353,  §134;  R9,  §156.'  C.  1479. 
if  issued  by  ordinary — copy  to  be  filed  and  recorded 
with  surrogate — heretofore  before  filing  inventory 
and  account  and  hereafter  within  thirty  days  after 
probate  and  before  filing  inventory  and  account-^ 
(1891-1905)  S.  391,  §1  ;^  R8-2353/§237. 
must  be  filed  and  recorded  with  surrogate — (1898) 
R9,  §4. 

form  and  effect  of  letters  of  administration — (1820) 
S.  91,  §23  ;  E2-776,  §23  ;  R4-205,  §18  ;  R5-574,  §18  ; 
R6-751,  §32;  R8-2353,  §32;  R9,  §33. 

of    administration    cum    testamento    annexo — 

(1861)  S.  333,  §3;  R5-574,  §88;  R6-751,  §34; 
R8-2353,  §34;  R9,  §35. 

of   letters   testamentar\— (1820)    S.  91,    §23; 

R2-776,  §23;  R4-205,  §18;"  R5-574,  §18;  R6-751, 
§18;  R8-2353,  §18;  R9,  §17. 

of     letters     of     testamentarv     guardianship — 

(1861)  S.  333,  §4;  R5-574,  §90;  R6-751,  §42; 
R8-2353,  §42;  R9,  §45. 

letters  of  administration  relate  back  to  death  of  in- 
testate—1344. 

cannot   be  questioned   collaterally — 636,    731. 
cannot  be  proved  by  parol — 77. 


Cases  ; 


Index  to  Statutes  and  Cases.  561 

LETTERS — Continued. 

letters  testamentary  to  executor  though  probate  de- 
cree only  named  co-executor  and  letters  were  issued 
to  him— 342. 

letters   testamentary   by   surrogate   on   foreign  will — 
not  subject  to  appeal  to  Orphans'  Court — 263. 
exemplification  by  surrogate  as  both  clerk  and  judge 
—1479. 

And  see  Administrator — Executor — Foreign 
Will — Probate  and  Letters. 

LiEX  LOCI: 

see  Conflict  of  Laws. 

LEX  TEMPORIS: 

statute  making  death  without  issue  definite   (1851) 

applies  to  will  executed  before,  testator's  death  after, 

statute— 623. 

construction   of   will — as   to   time   of  taking   effect — 

1763. 

at   time   of   distribution — to   ''heirs   under   tlie 

statute" — determined  by  statute  passed  after  testa- 
tor's death— 1016. 

change  after  will  and  before  testator's  death  controls 
construction    (as  to  estate  devised) — 1469. 
at  death  of  life  tenant — remainder  to  surviving  chil- 
dren of  life  tenant  "according  to  law" — 628. 
collateral  inheritance  tax — appointment  under  power 
referred  back  to  date  of  the  power   (statute  having 
been  repealed  in  meantime) — 321. 
testator's  heirs — taking  on  failure  of  contingent  re- 
mainder  ascertained   by   law   in   force   at   testator's 
death— 240,  240a. 

next  of  kin  as  legatees — determined  by  laiv  at  time 
of  distribution  changed  after  testator's  death — 1016. 
statute  against  lapse — not  applied  where  mil  made 
and  beneficiary  died  before  statute  and  testator  died 
after  statute— 438. 

not  applied  where  Avill  made  before,  and  testator 

died  after/ statute— 1407. 

LIBRAKIES  ANT)  LYCETTMS: 

as  devisees,  Szc. — see   Corporations. 
36 
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life  estate. 

Text.   65. 

Statutes : 

payment  of  legacy:  security  for  remainder  may  be  re- 
quired by  executor  or  administrator  c.  t.  a. — (1S72- 
1893)  S.  375,  §2;  R6-580,  §8.  C.  1553. 
security  for  remainder  may  be  required — and  no  de- 
livery shall  be  made  to  executor  as  legatee  for  life 
without  security  though  Avill  dispense  with  security 
and  statute  retrospective— (1893-1894)  S.  281,  §§1, 
2;  R8-1937,  §§9,  10. 

security  for  remainder  required  and  no  delivery  to 
executor  as  legatee  for  life  Avithout  security,  unless 
will  dispense  with  security — and  statute  retrospective 
—(1894)  S.  280,  §§1,  2;  R8-1937,  §§12,  13. 

Cases  : 

what  is:  right  of  occupancv  and  possession  for  life — 
700,  700a. 

occupancy  of  premises  for  life  at  designated  rent — 
710. 

to  remain  in  the  family  during  their  lives  ''provided 
they  live  and  remain  on"  it — 960. 
residuary  income  half  to  widow  and  half  to  son  until 
thirty  years  of  age  and  devise  of  house  to  wife  "dur- 
ing the  years  above  limited" — 1601. 
bequest  expressly  for  life  and  no  limitation  ovoi — - 
1810. 

remainder  to  children  in  fee,  the  income  payable  to 
the  daughters  for  life  and  on  their  death  "to  their 
children  or  legal  heirs" — 738. 

residue  to  daughters,  "their  heirs  and  assigns,"  with 
remainders  over  at  their  death — 971. 
bequest  to  daughters  "as  long  as  they  remain  unmar- 
ried" and  over  "in  case  of  all  marrying" — 2273. 
■    trust  to  pay  income  to  A.  for  life  and  at  his  death  to 
pay  principal  to  his  "lawful  heirs" — 1662. 
bequest  to  A.  for  life  and  at  her  death  "to  her  hcnrs" 
—882. 

in  trust  for  A.  and  at  his  death  for  liis  children  and 
in  default  of  children,  over,  with  discretionary  power 
to- trustee  to  retain  A.'s  share  during  his  lifo  and  pay 
him  the  income — 1660. 

devise  to  grandchildren  and  their  heirs  forever,  tlie 
executors  to  hold,  collect  and  distribute  income,  and 
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if  any  die  without  issue,  to  their  survivors  and  their 
heirs— 380. 

bequest  to  A.  and  limitation  over  on  death  without 
issue  (since  statute  of  1851) — 623. 
devise  to  wife  with  power  of  appointment  by  will  if 
she  die  "without  being  married" — 1440. 
devise  to  A.  "to  be  by  her  possessed  and  enjoyed,  to 
her,  her  heirs  and  assigns  forever"  and  over,  if  she 
die  "without  lieirs  and  intestate" — 450a. 
gift  in  absolute  terms  to  A.  with  provision  for  trust, 
payment  of  income  to  A.  and  principal  to  her  chil- 
dren—1038. 

bequest  to  daughter  A.  "to  be  hers  and  her  children's" 
— gives  life  estate  to  A.  and  remainder  to  children — 
2051. 

to  wife  for  life  and  after  her  death  and  payment  of 
three  legacies  limitation  over  of  what  is  "then  remain- 
ing"—955. 

"for  the  sole  use  and  benefit"  of  wife  and  at  her 
death,  "what  shall  remain,"  over — 1653. 
income  to  A.  for  life  with  direction  to  sell  and  apply 
principal  to  her  support,  if  necessary — 729a. 
residue  (real  and  personal)  for  life,  with  power  of 
disposition  and  right  "to  use  as  much  of  the  princi- 
pal as  she  may  need" — 885. 

expressly  for  life  with  power  of  disposal  and  remain- 
der over  of  the  "estate  remaining  in  her  hands  undis- 
posed of"— 963. 

devise  to  daughters  in  fee  and  if  A.  dies  unmarried 
and  without  disposing  of  her  share,  then  to  the  sur- 
vivors or  their  surviving  children — 382. 
will  constituting  husband  with  others  "heirs  to  my 
entire  estate"  with  rio:ht  of  possession  in  husband  for 
liis  lifetime  and  power  of  disposal — 1673. 
"to  use  or  dispose  of  as  she  may  think  proper  during 
her  lifetime"  with  power  of  appointment  at  her  death 
—1674. 

to  wife  for  life  "to  keep,  sell  or  dispose     *     *     * 
as  she  shall  see  fit"  and  remainder  over  at  her  death 
of   "estate   which    shall    then    remain" — not    include 
power  to  dispose  by  will — 467. 
(personalty)  notwithstanding  power  to  dispose  of  and 


564  Succession  Law  of  New  Jersey. 

LIFE    ESTATE — Continued. 

use — and  remainder  over  in  what  ''may  remain" — 
1086. 

not  made  absolute  in  personalty — by  power  of  disposal 
for  necessary  support— 1077. 

with  absolute  power  of  disposal — not  changed  to  fee 
—1104. 

with  limited  power  of  sale — not  fee  simple — 1113. 
merger — individual    life   estate    in    one-third    is    not 
,  merged  in  after-acquired  life  estate  pur  auter  vie  in 

the  whole— 1997. 

legatee  for  life  is  not  precluded — taking  the  remain- 
der by  substitution  as  heir  of  the  legatee  in  reniain- 
dei— 1724. 

subject  to  defeasance  by  devise  in  trust  for  the  life 
tenant  on  her  dispossession — 719. 
whai  is  not:  to  A.,  B.  and  0.  "and  their  heirs"  "to  be  di- 
vided equally  between  them  forever" — 1513. 
And     see    Absolute     Gift — Implied     Gifts — Fee 
Simple. 
liability:  for  current  taxes— 938,  2127,  1780a. 

(curtesy)— 2214. 

not  if  expressly  exonerated  and  taxes  assumed  by 
mortgagor  in  the  trust  investment  but  afterward 
thrown  on  the  trustee  by  the  mortgagor's  default — 
686. 

trustee  must  pay  the  taxes  on  unproductive  real  prop- 
erty out  of  the  income  of  the  trust  personal  property 
■      —1808,   1808a. 

devisee  for  widowhood — must  pav  taxes  and  repairs 
—1733. 

for  assessments  to  be  apportioned — 1780a. 
not  credited  with  improvements — 553,  1780a. 
repairs — chargeable  with  expense  of  statutory  repairs 
of  breaks  in  river  embankment — and  trustee  for  life 
cannot  look  to  remainder  for  re-imbursement — 1482. 
tenant  by  curtesy  must  repaii — 2214,  2215. 
for  interest  on  incumbrances — not  pavment  of  princi- 
pal—710. 

liable  for  interest  on  incumbrances  notwithstanding 
other  express  charges  on  the  income — 1112. 
liability  to  remainder-man  for  waste — general  claim 
against  estate  of  deceased  life  tenant — 1139. 
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waste — may  be  set  oft"  against  lier  interest  in  the  se- 
curities in  her  hands — 1476, 

taking  sand  from  sand  pits  devised  is  not  waste — 709. 
remainder-man  may  restrain  waste — though  life  ten- 
ant had  power  of  sale  and  was  exonerated  from  ac- 
counting and  from  liability  for  loss  or  mismanage- 
ment— 1135. 

protection  of  remainder — Tjefore  statute:  legacy  payable 
to  first  legatee  without  requiring  security  for  execu- 
tory bequest  on  death  of  first  taker  without  issue — ex- 
cept for  special  cause — 690,  623. 
though  first  legatee  is  married  woman — 690. 
specific  legacy  may  be  delivered  to  legatee  for  life — 
1521. 

personal  property  bequeathed  for  life  generally  not 
specifically  should  be  sold  and  invested  unless  inten- 
tion clear  for  specific  use  and  consumption — 627. 
residue  for  life  with  remainder  over — executors  should 
convert  and  invest  and  pay  income  to  life  tenant — 
except  other  intention  appears — 692. 
"the  use  of  all  my  personal  estate"  carries  right  to 
use  and  articles  used  up  and  animals  dying  are  to  be 
charged  off — 553. 

residue  to  be  invested  by  executors  and  income  paid 
to  life  tenants — 971. 

life  tenant  in  possession  holds  principal  as  trustee 
for  remainder-men — 445. 

by  injunction  against  waste  by  life  tenant — 846. 
delivery  of  personal  property  recoverable  in  equity  by 
testator's  executor  from  representatives  of  deceased 
life  tenant  thouij-h  securities  in  life  tenant's  individ- 
ual name  and  inventoried  as  her  individual  estate — 
857. 

protection     of     remainder — under    statvte :  demanding 
security  on  pa\Tnent  to  legatee  for  life  discretionary 
with  executor — 1553. 
by  sale  of  chattels  and  investment — 898. 
should  be  sold  and  proceeds  invested  unless  other  in- 
-tention  appear — 898. 

life  tenant  liable  and  accountable  as  trustee — 1077. 
discoverv  in   equitv  of  investment  of  trust  funds — 
1812. 
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security    for    contingent   'femaindei* — substitution    if 
first  remainder-man  die  without  issue— 1113. 
enjoyment  of  chattels  in  specie — intention  shown  by 
remainder  in  what  "may  be  remaining"  at  death  of 
life  tenant— 898. 

entitled  to  use  in  specie — personal  property  liable  to 
be  used  up — and  gift  over  "what  ma}-  be  left" — 848. 
injunction  and  security  against  threatened  sale  by  life 
tenant  of  property  bequeathed  "to  be  paid  to  him  on 
his  o^\m  responsibility"  and  divided  at  his  death — 
1837. 

injunction  against  distribution  of  life  tenant's  per- 
sonal estate  refused  without  proof  of  payment  of  fund 
to  the  life  tenant— 1788. 

compensation    refused    to   life    tenant — for    expected 
loss  of  income,  out  of  corpus — where  court  directed 
sale  of  securities  as  precarious — 1014a. 
And  see  Principal  and  Income. 

li^htations,  statute  of. 

Text.   128. 
Statutes : 

extended — (not  including  slander  and  trespass  vi  et 
armis) — for  six  months  after  death  of  debtor,  if  run- 
ning at  his  death— (1841)  S.  179 ;  K4-92,  §9; 
E5-467,  §15;  R6-593,  §9;  E8-1971,  §16. 

administration  hoiid  in  insolvent  estate:  surety  dis- 
charged if  action  not  brought  within  twenty  years 
from  date  of  bond  (unless  plaintiif  infant,  coverte  or 
insane  or  suretj^  non-resident)  —  (1855)  S.  220; 
E5-467,  §24;  R6-593,  §13;  R8-1971,  §20. 

acknowledgment:  sigmed  by  one  executor  or  adminis- 
trator no  bar  as  against  co-executor  or  co-administra- 
toi— (1874)  R6-593,  §10;  R8-1971,  §17.     C.  706. 

special  Umitations:  by  order  of  court  and  notice  to  sue. 
see  Presentment  of  Claims. 

in  action  for  death — see  Death,  Action  for. 

Cases  : 

m  general:  from   settlement  of   estate — against   repre- 
sentatives claiming  under  an  agTcement  to  pay  out  of 
distributive    share    of    promisoi- — 1537a. 
does  not  run  in  favor  of  decedent's  estate  until  ad- 
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ministration — notwithstanding    there    is    an    executor 

de  son  tort — 79. 

against   heirs — runs   from   right    to   possession    after 

termination  of  the  father's  estate  of  curtesy — 1362, 

1435. 

from  testator's  death — on  chiim  for  services  on 

promise  of  a  legacy — 385. 

commencement  of  action — when  summons   delivered 
to  sheriff  (action  for  death) — 1366. 
satisfied — if  claim  shown  by  bill  and  afterward  set 
up  by  answer  and  cross  bill  in  suit  begiin  with  statu- 
tory time— 1384. 

payment  by  one  heir  no  effect  as  to  others — 1411. 
payments  to  widow  adopted  by  administrator  may  be 
proved  on  his  behalf — 1240. 

not  extended  by  statutory  stav  of  action  (before  Act 
of  1841)— 2048. 

suspended  by  presentment  of  claim  against  insolvent 
estate — 1595a. 
applied:  to  dower — 153,  448a. 

to  debt  of  legatee  treated  as  advancement^ — 1832. 
to  recovery  of  excessive  payment  on  legacy  after  six 
years — 75. 

to  action  against  heirs  and  devisees,  if  debt  barred — 
1411. 

to   set-off — (advances   for  maintenance)    against   dis- 
tributive share — 2211. 

runs  against  unknown  heirs  not  heard  from  in  t^Yenty 
years-^1342. 

runs    against    deceased    partner — only    with    statute 
against  surviving  partner — 1803. 
not  applied:  to  suit  in  equity  for  legacy  twenty  years 
after  order  for  distribution — 1792. 
to  traceable  trust  funds — 943. 

to  equitable  claim  between  husband  and  wife — 1054. 
does  not  run  during  coverture — against  claim  of  wife 
against  husband— 1706,  2217. 

cannot  be  invoked  by  executor  in  his  own  favoi' — if 
still  running  at  testator's  death — 1454. 
individual  mortgage  debt  of  executor  not  barred — in- 
terested as  beneficiary  with  his  brothers  and  sisters, 
not  accounting  as  executor,  and  cancelling  mortgage 
of  record— 1382. 
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against  trustee — rule  as  to  uou-application — applies 
only  between  trustee  and  his  cestui  que  trust — 641. 

does  not  apply  to  funds  claimed  not  to  have 

been  received  as  trustee — 641. 

will  not  run  after  testator's  death — to  relieve  lands 
charged  by  will  and  sold  after  the  six  years  for  debts 
which  were  not  barred  at  testator's  death — 330. 
statute  bars  action  by  executors  against  estate  of  de- 
ceased co-executor  who  neither  renounced  nor  quali- 
fied— for  estate  of  decedent  which  he  claimed  had  been 
received  in  payment  of  a  debt  and  not  as  executor — 
641. 

proceedings  in  equity  to  raise  a  constructive  trust  in 
property  in  executor's  hands  barred  after  twenty 
years'  laches  and  after  death  of  only  witness  (the  ex- 
ecutor of  complainant  and  co-executor  of  defendant) 
—1276. 

extension  hy  achiioidedgment,  d'c;  sole  administrator 
may  bar  by  written  acknowledgment  (statute) — 706. 
promise  by  one  executor — applied  (in  1872)  as 
against  estate — 300. 

effect    discussed    and    authorities    reviewed    by 

Bedle,  J.— 300. 

acknowledginent  by  administrator — proof  necessary 
that  he  was  administrator  at  time  of  acknowledgment 
—2045. 

extension  as  against  other  survivors — by  promise  of 
one  of  several  surviving  debtors  on  original  joint  and 
several  obligation — 2073. 

representatives  of  deceased  joint  obligor  not  bound  by 
part  payment  by  survivor — 1549,  1549a. 
letter  of  administrator  asking  time  admissible  as  evi- 
dence of  written  acknowledgment. — 706. 
acknowledgment — what  is  not — application  to  Or- 
phans' Court  for  sale  of  land  reciting  the  debt  in 
question — 1885. 

admissions  between  husband  and  wife — held  >;iifficient 
in  equity — 2235. 

admissions — question  for  jury    (debt   of  executor) 
282. 

waiver:  may  be  waived  by  executoi' — 1281. 

may  be  waived  by  administrator  as  against  both  per- 
sonal estate  and  proceeds  of  land — 1226. 
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notice  to  sue — not  a  waiver  of  statute  of  limitations — 

1885. 

executor  need  not  set  up  defence — 651. 

And  see  Stay  of  Action. 

•LIVING  AT  THE  TIME  OF  MX  DECEASE": 

includes  grandchildren  en  ventre — 1689. 

"LIVING  CHILDREN  OK  THEIR  HEIRS'": 

includes  heirs  of  children  dying  before  testatoi-'s 
death — not  mere  substitution-^1233. 

L/OST  A\TLL: 

proof  of  loss  and  contents — pencil  copy — 1053. 
no  presumption  of  loss  from  not  finding' — 1015. 
custody  of  scrivener  and  proof  that  it  had  not  been 
taken  or  revoked  by  testator — 567. 
all  subscribing  witnesses  must  be  produced  in  Chan- 
cery if  within  jurisdiction — 312. 

proof  of  contents — residuary  legatee   (and  executor) 
who  destroyed  the  will  in  good  faith  believing  it  to  be 
inoperative  is  competent  witness^ — 689. 
not  established  in  equity  where  facts  of  execution  are 
not  clearly  proved — 1051. 

costs  charged  ai^ainst  estate  in  action  to  establish — 
689.  "^         '     . 

3IAINTENANCE : 

includes  repairs  and  current  expenses,  but  not  perma- 
nent improvements  of  homestead — 154Ta. 
not  include  funds  to  enable  father  to  maintain  suita- 
ble establishment  for  the  infant — 742,  742a. 
amount  affected  bv  manner  provided  for  in  the  will 
—1294. 

"as  she  may  require,"  i.  e.,  reasonable  according  to 
her  station  in  life— 1833. 

income  in  trust  for  a  weak-minded  daughter  "as  she 
may  require,"  with  remainder  over  of  "whatever  may 
have  accumulated" — 1833. 

payments  to  ornardian  of  infant  greater  than  reasona- 
ble maintenance — disallowed  to  trustee — to  invest  and 
apply  income  to  maintenance — 742,  742a. 
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MAINTENANCE — Continued. 

to  wife — not  subject  to  diminution  by  taking  in  part 
from  her  own  property  (which  she  had  mingled  with 
that  of  the  estate  held  by  her  as  executrix) — 1547a. 
support  and  maintenance  of  widow — allowance  to 
daughter  for  her  board  limited  to  expense  without 
profit— 908. 

discretion  of  executor — court  will  only  interfere  -to 
prevent  abuse— 913. 

advances  by  executrix  for  maintenance  of  her  infant 
children — allowed  to  reasonable  amount  against  dis- 
tributive shares — 2211. 

power  to  use  principal  exercised  by  court — 1294. 
power  of  disposal  for  necessary  maintenance — not  an 
absolute  gift— 885,  963. 

income  for  maintenance  of  wife  so  far  as  necessary 
and  balance  to  sons — cannot  be  accumulated  for  wife 
against  future  contingencies — 1196. 
ceases  at  death  of  beneficiary — direction  to  pay  $10 
per  week  for  definite  time    (until  later  date)    ''for 
supplying  the  table''  of  the  beneficiary — 1759. 
condition    of    remaining    on    homestead    discharged 
where  legatees  leave  by  constraint   (partition  among 
devisees  of  the  homestead) — 688. 
maintenance   and  home — devise   of   farm    subject   to 
maintenance  of  A.  and  B.  from  said  farm  and  bequest 
to  A.  and  B.  of  maintenance  and  right  to  abide  on 
the    farm — maintenance   independent   of    abiding   on 
the  farm — 405. 

waived  by  acceptance  of  other  equivalent  provision 
provided  by  the  will — 688. 

And  see  At.i.owaxce  to  Famit-y — Charge  of  Main- 
tenance—Sale OF  Land  by  Orphans^  Court  for 
Maintenance — Support. 

"MAJORITY": 

for  consent  to  sell  means  majority  of  all  (including 
the  deceased) — 942. 

MARINERS"  WILLS: 

as  before  1795— (1795)    S.  27,   §19;  Rl-189,   §19  r 
R2-223,  §19:  "R4-368,  §18;  B5-916,  §18;  R6-1246^ 
§16;  R8-3760,  §16. 
see  Nuncupative  Wiei.s. 
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marriage  of  legatee: 

construed — her  marriage  with  third  person,  not  the 
marriage  then  contemplated,  and  afterward  effected,, 
with  testator— 761. 

married  women. 

Text.  35,  36,  49. 

Statutes : 

power  to  make  will:  no  power  to  devise  real  property 
or  estate  pur  auter  vie— (1795-1846)  S.  27,  §3; 
Rl-189,  §3;  R2-223,  §3;  (1846-1864)  E4-363,  §3; 
R5-913,  §3  ;  R6-1243,  §3  ;  R.8-3756,  §3.  C.  261. 
mav  make  Avill  as  feme  sole  except  as  to  in+erest  of 
husband  in  1864  or  at  her  death  in  her  real  and  per- 
sonal property— (1864-1874)  S.  349.  C.  797,  1084, 
1586,  2134.  ^ 

may  make  will  as  if  sole  except  as  to  interest  of  hus- 
band at  her  death  in  her  real  property — (1874) 
R6-636,  §9 ;  R8-2012.  §9.  C.  535,  9d3a,  1441,. 
1586. 

may  convey  or  devise  as  if  sole,  if  living  separately, 
except  as  to  gift  coming  from  husband— (1880) 
S.  170,  §1 ;  E7-447,  §3 ;  R8-2012,  §32. 

Act  of  1880,   S.  170,  extended  to  wife  living 

separately  and  having  had  no  issue — (1888)  S.  587; 
R8-2012,'  §33. 

may  devise  real  property  as  if  sole — if  living  separ- 
ately under  decree  on  her  application — such  as  came 
by  gift  from  her  husband— (1875-1876)  S.  328,  §1; 
E6-636,  §16;  E8-2012,  §17. 

except  such  as  came  by  gift  from  husband — 

(1876-1896)  S.  329,  §1 ;  E6-636,  §18  ;  E8-2012,  §19. 

if  living  separately  for  seven  years  and  leave  of 

chancellor— except  property  received  by  gift  from  hus- 
band—(1896)   S.  499. 
as  devisee:  may  take  devise  or  bequest  to  separate  use 
—(1852)    S.  231,    §3;    E5-503,    §3;    E6-636,    §3; 
E8-2012,  §3.     C.  261. 

or  by  descent— (1874)   E6-636,   §3;  E8-2012, 

§3. 

may  release  and  transfer  devise  or  bequest  as  though 
so3e  if  living  separate  from  her  husband — (1880) 
S.  170,  §1 ;  E7-447,  §3 ;  E8-2012,  §32. 
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MARRIED  WOMEN — Continued. 

release  or  receipt  without  husband— of  legacy,  devise 
or  distributive  share— (1873)  S.  162,  §1;  K6-63G, 
§8;  K8-2012,  §8. 

release,  receipt  or  assignment  with  husband— for  con- 
tingent legacy  or  devise— (1874)  S.  163,  §1;  R6-63G, 
§19;  R8-2012,  §28. 

as  executrix,  &c.:  may  qualify  as  executrix,  &c. — 
(1898)  E9,  §142. 

husband  may  give  bond  as  surety  for  her — (1898) 
R9,  §142. 

executrix,  trustee,  administratrix — may  sell  and  con- 
vey without  husband— (1901)  S.  510. 
executrix    or    administratrix — purchasing   mortgaged 
land  may  sell  and  convey  without  husband — (1901) 
S.  513. 

execution  of  power  of  sale  or  trust  conveyance,  as  if 
sole— (1904)  S.  501. 

maiTiage  of  executi^,  &c. :  suspends  power — revocation 
and  removal,  except  new  bond  of  husband — and  surety 
not  discharged  from  existing  liability — (1855-1898) 
S.  294,  §4;  R5-574,  §52;  R6-751,  §122;  R8-2353, 
§122. 

provided    she    is    sole    acting   executrix,    &c. — 

(1897-1905)  S.  495. 

surety  in  anticipation — required  on  petition— (1874- 

1898)  E4-751,  §121;  E8-2353,  §121. 

court  may  on  application  of  party  in  interest 

order  suspension  and  require  bond  and  revoke  letters 
on  default— (1898)  R9,  §142. 

conveyance  by  executrix  after  marriage  valid — if  re- 
corded before  January  1,  1869— (1870)  S.  366. 
marriage  of  executrix  or  administratrix  not  to  invali- 
date sale  of  land  by  Orphans'  Court  for  debts — (1895- 
1898)  S.  386;  E8-2353,  §254. 

life  insurance:  may  insure  life  of  liusband  to  her  own 
use  not  subject  to  his  debts — and  not  exceeding  $100 
annual  premium  (restriction  repealed,  S.  332)  — 
(1851-1871)  S.  230,  §1;  E5-503,  §5. 
mav  insure  life  of  husband  to  her  own  use  not  sub- 
iect  to  his  debts— (1871)  S.  332 ;  E6-636,  §20; 
E8-2012,  §29.  0.  1310,  1405. 
see  Insurance. 
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MARRIED  WOMEN — Continued. 

'widow's  separate  prapeoiy:  her  property  before  cover- 
ture found  in  possession  of  husband — except  as 
against  debts  contracted  before  1851— (1851)  S.  217; 
E5-275,  §35;  E6-395,  §13;  E8-1425,  §30.  C.  280, 
695. 
Cases  : 

power  to  tnake  will:  no  power  if  married  before  March 
23,  1852—261. 

no  power  to  devise  land  at  common  law — 674. 
no  power  under  Act  of  1864 — as  against  husband's 
right  of  administration — notwithstanding  desertion  or 
adultery  by  him — 790. 

no  power  as  against  husband — as  to  her  legal  personal 
property  under  Acts  of  1852  (Married  Woman)  and 
1864—2134. 

husband's  distributive  share  in  her  intestate  prop- 
erty— not  affected  by  Act  of  1864  authorizing  wife's 
will— 1084. 

full  capacity  under  statute  of  1874  (married  in  1879 
and  having  had  no  issue) — 1586. 
statutes  and  cases  reviewed  by  McGill,  O. — 1586. 
may  execute  power  of  appointment  by  will  though 
she  could  not  execute  Avill  of  real  property — 351. 

Imshand's  rights:  Avife's  will  cannot  dispose  of  hus- 
band's curtesy  even  by  his  written  consent — 903a. 
husliand's  right  to  her  personalty  not  cut  off  by  gen- 
eral residuary  gift,  "subject  to  the  legal  rights  of  my 
husband,  should  he  survive  me" — 1441. 
consent  of  husband — may  be  implied — (will  before 
Act  of  1852)— 674. 

under  Act  of  1864  binds  him  and  his  creditors 

— renounces  his  rights  (personal  property) — 797. 

mav  be  revoked  until  probate  (will  before  Act 

of  1852)— 674. 

husband's  consent  to  will  on  valid  consideration  and 

in  writing — irrevocable — 2078. 

right  to  wife's  personaltv  discussed  bv  Eunvon,  O. — 

2134. 

life  insurance :  creditors  protected  against  fraud  by  in- 
solvent husband— 1310,  1405. 

devise  to  wife:  "not  subject  to  the  sale  or  disposal  of  her 
husband" — not  construed  to  exclude  curtesv — 402. 
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MARRIED  WOMEN — Continued. 

legacy  to  wife  survives  to  iier  (1837)  if  nor  reduced 
to  possession  by  the  husband — 305. 
legacy  for  separate  use — absolute  gift  in  Xew  Jersey 
not  in  Pennsylvania — 1045. 

specific  bequest  to  her  sole  use  of  bond  and  mortgage 
made  by  her  husband  to  the  testator — protected  from 
cancellation  by  the  husband  as  executor— and  re-in- 
stated except  as  against  subsequent  bona  fide  mort- 
gagees— 310. 
wife's  property:  chose  in  action  survives  to  wife  if  not 
reduced  to  possession  by  the  husband — 280,  317. 
but  not  if  reduced  to  possession  by  him  and  in- 
vested in  his  own  name — 280. 

reduction  to  possession — not  by  collecting  and  using 
the  interest— 695. 

received  ^'by  gift,  grant,  <levise  or  bequest''  under 
Wife's  Property  Act  of  1851,  S.  217,  does  not  in- 
clude a  distributive  share — 280. 

distributive  share — paid  to  her  before  1848  was  prop- 
erty of  the  husband — 803. 

insurance  on  life  of  husband  to  sole  use  of  wife — 
not  assigned  by  surviving  husband — goes  at  his  death 
to  wife's  estate — 1122. 

advances  by  wife  used  in  improvement  of  decedent's 
lands — chargeable  as  lien  in  partition  suit  between 
heirs— 103  L 

And  see  Wife^s  Property. 
mwrriage  of  executrix:  husband  became  co-execut<"tr  (be- 
fore 1898)— 1535. 

husband  liable  (before  1898)  as  co-executor  for  her 
devastavit  liefore  and  after  marriage — 553. 

marshai.TjIng  of  assets. 

Cases  : 

for  debts:  personalty  first   liable  notwithstanding  gen- 
eral charge — 1075. 

residuary  personal  property  liable  before  specific  leg- 
acies—508,  1816. 

residuary  personalty  liable  })efore  lands  devised  after 
general  charge  of  all  real  and  personal  property — 
568. 

rents  of  residuary  real  property  ajiplicable  before 
devised  real  property — 1103. 
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3IARSHALLIXG    OF    ASSETS — Continued. 

specitic  legacies  liable  before  residuary  real  property 

—1037. 

specitic  legacies  and  devises  contribute  for  specialty 

debts  before  residuary  personal  property  bequeathed 

expressly  subject  "'only  to  the  payment  of  claims  on 

note  or  book  account" — 580,  580a. 

specific  devises  liable  in  proportion  to  their  value — 

and  before  devise  in  lieu  of  dowei' — 2083. 

intestate  personalty   (lapsed  residuary  share)    liable 

before  residue — 1658. 

residue  after  payment  of  del)ts — part  devised  and  part 

lapsed— share  equally — 1438. 

after-acquired  land  passing  by  descent  liable  before 

land  devised  and  expressly  charged — 196,  422. 

exoneration  of  mortqaged  land:  specifically  devised — 
1649. 

exoneration  of  real  property  from  current  interest 
(principal  amount  charged  on  devise  to  be  paid  in 
one  year) — 1221. 

mortgaged  premises  not  to  be  exonerated — as  against 
other  debts  of  equal  degree  liarred  by  laches  in  pre- 
sentment— 1216a. 

exoneration  of  personal  property:  not  by  blended  resid- 
uary devise  and  bequest  '"after  all  my  just  debts  are 
paid  and  the  expense  of  fulfilling  my  will" — personal 
property  first  liable — 408. 

luirden  of  proof  on  legatee  to  relieve  personal  prop^ 
erty  and  charge  real  property — 2153. 
personalty  exonerated  from  provision  for  maintenance 
of  children  specifically  charged  on  the  land — 9. 

MASTEll  IX  CHANCERY: 

as  referee  in  Orphans'  Court — under  Chancerv  rules 

-(1855)     S.  294,    §§14.    16:    R5-574,,    §§62,    64; 

^6-753,  §10;  R8-2353,  §10;  E9,  §9. 

uiay  take  affidavits — see  Oaths  axd  Affidavits. 

may     take     depositions — see     Evidence — Orphans' 

Court. 
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MECHANICS'  lilENS, 

Statutes  : 

action  ma^^  be  against  personal  representatives  of  de- 
ceased builder  or  owner — in  localities  mentioned — 
(1820-1853)  S.  201,  §2;  (1835-1853)  S.  202,  §2; 
(1836-1853)  S.  203;  (1837-1853)  S.  204;  (1839- 
1853)  S.  205;  (1842-1853)  S.  207;  (1843-1853) 
S.  208;  (1844-1853)  S.  209 ;  (1846-1853)  R4-742, 
§2;  (1851-1853)  S.  210— all  repealed  (1853)  S.  2ll; 
R5-524.     0.  1189,  2084. 

action  may  be  against  personal  representatives  of  de- 
ceased builder— (1866-1898)  S.  92,  §2;  R6-667,  §21; 
E8-2083,  §21;   (1898)  S.  138,  §26. 

against    personal    representatives    of    deceased 

owner— (1866-1874)  S.  92,  §2.     C.  2084. 

against  lieirs  or  devisees  of  deceased  owner — 

(1874-1898)  R6-667,  §21;  E8-2083,  §21;  (1898) 
S.  138,  §26. 

no  abatement  by  death  of  builder,  mortgagee 

or  owner  after  lien  claim  filed  and  suit  bea-un — 
(1905)  S.  576. 

Cases  : 

action  does  not  lie  against  representatives  of  builder 
under  Act  of  1853,  S.  211—1189. 
action  lies  against  personal  representatives  of  o^vner 
at  time  of  filing  lien  under  Act  of  1866,  S.  92—2084. 
action  against  representatives  of  owner — statutes  re- 
viewed by  Scudder,  J. — 2084. 

MEDICAL/  EXPENSES: 

recoverable  against  estate  of  orphan  taken  into  claim- 
ant's family  until  her  sixteenth  yeai' — when  she  went 
out  to  work,  returning  in  her  last  illness — 1988. 
see  Preeeered  Debts. 

MEMORANDUM : 

to  be  made — must  be  executed  as  "a  will,  to  be  enforce- 
able as  a  trust— 1363. 

MEMORY: 

see  Capacity. 
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MERGER: 

trust — in  legal  estate — 243. 

estate  tail — not  merged  in  reversion  in  fee  simple — 
240. 

mortgage  on  entire  property — not  merged  in  mortga- 
gee's title  by  descent  to  one-third — 1813. 
And  see  Mortgage. 

MERTOX,  STATUTE  OF: 

not  in  ]Srew  Jersey,  formerly  in  Pennsylvania — 858. 
see  Descent. 

IVnNGIilXG  FUNDS: 

by  trustee — no  diminution  of  right  to  take  mainte- 
nance bequeathed  her  Avholly  out  of  the  trust  fund — 
1547a. 

separated  in  equity — burden  on  representatives  of  the 
trustee — 1547a. 

presumption  that  funds  paid  out  were  properly  di- 
vided so  far  as  they  sufficed — 1226. 
see  Devastavit. 

MISNOMER : 

of  legatee — to  children  of  "Dr.  James  A." — Jamea 
(not  doctor,  but  so  called)  takes  and  not  Joseph  (who 
was  doctor) — 1027. 

"Domestic  Missionary  Society" — explained  by  parol 
—1029. 

legatee  identified  by  parol  and  name  corrected — 53 6?. 
intended   missionary   society   identified   by   previous 
relations  of  testator — 1072. 

sufficient  bequest  to  society  by  its  former  name — 980. 
name  used  by  which  association  commonly  knoT\'n — 
1598. 

may  be  identified  by  nickname — 1740. 
if  sufficient  in  will  to  explain  bv  parol  evidence — 
977. 

corrected  by  parol  evidence — 728. 
name  of  trustee  corrected — 827. 
trustees  appointed  bv  Chancery — 442. 
misnomer  corrected— 977,   1018,   1534,   1700,   1759, 
1787,  1906,  1978,  2125. 
37 
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MISTAKE   (In  wiU)  : 

corrected — "fifteen  (hundred"    for    '•fifteen   hiindretl 
dollars"— 597. 

two  for  three — the  ''two  mortgages"  then  held  by  tes- 
tator on  property  of  legatee — 1811. 
omission — not  supplied  by  parol  evidence — 341. 
revocation  of  legacy  by  wrong  number  of  paragTaph 
— mistake  must  appear  in  will — 1572. 

MISTAKE  OF  DECEDEIVT: 

corrected — by  bill  in  equity  against  his  estate — 211-t. 

MISTAKE  OF  LAW  AND  FACTS: 

camiot  be  availed  of  by  party  who  induced  it  under 
confidential  relations — 1247. 

^'MONEYS": 

not  include  money  in  savings  bank — 659. 
not   include  other   personal   property — residuary   be- 
quest of  "moneys"  followed  by  other  dispositions  of 
"personal  property  not  hereinbefore  disposed  of" — 
659. 

MONUMENT: 

erection  of  costly  monument — valid  trust— 1809. 
perpetual  repairs  and  maintenance — invalid — 1809. 
And  see  Funeral,  Expenses. 

mortgage. 

Statutes : 

hy  order  of  Chancery:  for  payment  of  mortgage,  judg- 
ment, taxes  or  assessment  not  otherwise  provided  for 
—  (1890)  S.  421;  (1891)  S.  422  ;  R8-1425,  §§35,  37. 
for  improvement  and  repair  of  real  propertv  held  in 
trust  for  infants— (1891)  S.  420 ;  R8-1425,'  §39. 
for  peril  or  any  cause  and  advantage  of  cestui  que 
trust — directed  by  chancellor  and  chancellor  may  reg- 
ulate procedure— (1898)  S.  482. 

for  maintenance  or  education  of  infant,  insane  or  im- 
becile beneficiary — by  order  of  chancellor  on  petition 
of  executor,  trustee  or  guardian — (1903)  S.  526. 
sale  by  Orphans'  Court  free  from  mortgage — see  Sat.e 
OF  Land  by  Orphans"  Oourt. 
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MORTGAGE — Continued. 

Cases  : 

devised — legal  title  of  mortgagee  at  making  of  will 
passes  bv  devise  of  the  mortgaged  premises  reciting 
that  testator  held  a  mortgage  and  expected  to  acquire 
the  fee  simple,  but  not  the  subsequently  acquired 
equity  of  redemption  (will  made  and  proved  in  1841) 
—248. 

not  intended  by  devise  of  "my  house  and  lot  in  L." — 
(testator  having  no  land  but  only  mortgage  in  L.)  — 
976. 

bequest  of  whatever  ''may  be  realized  and  received" 
on  a  bond  and  mortgage  carries  the  title  after  ac- 
quired by  testator  in  foreclosure — 517. 
power  to  make  mortgage  not  included  in  power  of  sale 
—1231,  2060. 

mortgage  under  direction  of  court — in  interest  of  es- 
tate under  power  of  sale  for  payment  of  debts — 1842. 
And  see  Power  of  Sale. 

made  by  executor  under  express  power — for  his  indi- 
vidual benefit — invalid  in  hands  of  mortgagee  with 
notice— 1043. 

mortgage  piirchased  by  and  assigned  to  executor,  as 
such,  not  merged  in  his  individual  title  to  mortgaged 
premises — nor  released  by  his  deed — 1295. 
mortgag'e  by  decedent — prior  lien  to  judgment  before 
death  of  ancestor  against  heir — though  mortgage  un- 
recorded—1596,  1596a. 

mortgage  by  devisee — valid  after  one  year  as  against 
debts  of  testator— 986. 

morgei- — effect  on  judgment  creditor  of  individual 
cestui  que  trust  of  purchase  of  mortgaged  premises 
by  executor  (who  was  judgment  debtor,  trustee  of  the 
mortgage  and  one  of  the  cestuis  que  trust)  in  his  in- 
dividual name — 1357. 

sale  free  from  mortgage  by  Orphans'  Court — order 
should  specify — 1067. 

statute" not  repealed  by  R8-2353,  §198—1067. 

And  see  Exoneration — Presentment  of  Claims. 

IVrOTHER'S  SHARE: 

see  Distribution. 
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"neak  relatiaes": 

mean  next  of  kin — 1547. 

"NEAREST  RELATIONS": 

construed— includes  brothers  and  excludes  nephews 
and  nieces — 840. 

NEGLIGENCE: 

executor  liable — for  failure  to  sell  the  land  as  directed 
by  the  will— 1218. 

trustee  liable — for  negligent  management  of  real  es- 
tate—1489. 
And  see  Devastavit. 

action  for  negligence  of  decedent  as  attorney — 368. 
And  see  Collection  of  Debts — Survival  of  Ac- 
tions. 

nephews  and  nieces: 

"according  to  law" — not  including  grandniece  by  ref- 
erence to  statute  of  descent — 1408. 

NEXT  OF  KIN: 

wha:  husband   not  next  of  kin    (death,    action   for) — 
1079. 

includes  widow — as  to  intestate  share  of  a  trust  fund 
which  made  other  provision  expresslv  for  the  widow 
for  life— 1991. 

not  include  bastard  children  of  a  deceased  daughter 
under  statute  of  distributions — 1223. 
see  Exclusion  of  Heir. 

ascertamed  on  death  of  life,  tenamt:  in  trust  for  life  ten- 
ant and  remainder  to  her  heirs  and  next  of  kin  on  de- 
fault of  appointment  by  her — 1380. 
bequest  to  next  of  kin  ("heirs")  of  A.  substituted 
for  A.  in  remainder  if  she  should  die  before  the  life 
tenant— 686. 

at  testator's  death — bequest  to  next  of  kin  ("heirs") 
of  A.  in  remainder  after  life  estate  in  B. — 686. 
at  testator's  death — remainder  after  life  estate  to  wife 
—2013. 

tal'c  per  capita :  in  equal  degree — 1985. 

action  by,  a')id-  against:  see  Action. 

right  to  administer:  see  Administration. 
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who    included— brothers    and    children    of    deceased 
brothel— 1267. 

NON-RESIDENT : 

presumption  of  death  after  seven  years— (1898)  E9, 

§31. 

administration  on  estate  of— (1898)  R9,  §29. 

"NON-SANE  MIND  AND  MEMORY": 

(statute)— equivalent  to  not  "sound  and  disposing" 
-67. 

"NOT  DE^^SED": 

construed  to  include  lands  devised  with  reversion  on 
death  of  devisee  without  issue— 550. 

NOTICE: 

in   accounting^see  Accounting. 

to  sue — see  Presentment  of  Claims. 

"NOW  OWX": 

i.  e.,  at  testator's  death— 259. 

NUNCUPATIVE  WTLiLi. 

Text.  41. 

Statutes : 

requisites:  if  estate  exceed  $80— last  sickness,  at  resi- 
dence of  decedent  for  previous  ten  days  unless  sur- 
prised and  dying  away  from  home— (1795)  S.  27, 
§14;  Rl-189,  §14;  R2-223,  §14;  E4-363,  §13; 
R5-913,  §13 ;  R6-1243,  §11 ;  R8-3756,  §11.  C.  940, 
1633. 

inu^t   be    committed    to   writing   within    six    days 
(1795)    S.  27,    §15;    Rl-189,    §15;    R2-223,    §15; 
R4-363,  §14;  R5-913,  §14;  R6-1243,  §12  ;  R8-3756, 
§12. 
probate:  only  after  fourteen  days  from  testator's  death 
and  on  citation  to  widow  and  next  of  kin     (1795) 
S.  27,  §16  ;  Rl-189,  §16  ;  R2-223,  §16  :  R4-363,  §15  ; 
R5-913,  §15;  R6-1243,  §13;  R.8-3756,  §13. 
must  be  proved    (if  more  than  $80)   by  three  wit- 
nesses    present     at     making— (1795)     S.  27,     §14; 
Rl-189,   §14;  R2-223,   §14;  R4-363,   §13;  E5-913, 
§13;  R6-1243,  §11;  R8-3756,  §11. 
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witnesses — such  as  are  competent  at  trials  at  law — 

(1795)    S.  27,    §18;    El-189,    §18;    R2-223,    §18; 

R4-363,  §17;  115-913,  §17;  E6-1243,  §15;  R8-3756, 

§15. 

no  change  of  law— (1851)  S.  214,  §6;  R5-913,  §29; 

E6-1243,  §27;  R8-3756,  §27. 

soldiers   and   sailors:  as   before    1795 — (1795)    S.  27, 
§19;    Rl-189,    §19;    E2-223,    §19;    E4-363,    §18; 
E5-913,   §18;  E6-1243,  §16;  E8-3756,  §16. 
Cases  : 

requiremenis :  defined  by  McGill,  O. — 940. 

what  is  not:  will  drafted  to  be  executed  and  execution 
postponed  until  testator  should  feel  stronger — 1594. 
will  drawn  according  to  instructions  delivered  in  the 
presence  of  the  witness  who  had  been  called  in,  tes- 
tator dying  before  he  could  execute  it — 940. 

''last  sickness" :  means  in  extremis  and  living  nine  days 
and  ability  to  execute  will  defeats — 1633. 

oaths  and  affidavits, 

Statutes : 

for  use  hefore  surrogate:  may  be  taken  before  master  in 

Chancery— (1863-1905)     ''s.  338 ;     E6-751,      §142; 

E8-2353,  §142.     So,  1885,  P.  L.  107 ;  E8-2329,  §40. 

in  proceedings  before  surrogate — may  be  taken  before 

•deputy  surrogate— (1897-1905)  S.  491,  §1. 

for  use  hefore  surrogate  or  Orphans^  Court:  before  sur- 
rogate—(1840-1874)  S.  161,  §1;  E4-205,  §38; 
E5-574,  §38;  (1874-1898)  E6-751,  §141;  E8-2353, 
§141. 

before   surrogate   or   deputy   surrogate — (1898)    E9, 
§164. 

before    master    in     Chancery — 1885,     P.     L.     107 ; 
E8-2329,  §40. 

for  use  hefore  Prerogative  Court:  before  register,  sur- 
rogate or  master — Prerogative  Court  Eule  6. 

oath  of  office:  by  officer  of  corporation  appointed  exec- 
utor, administrator,  &c.— (1876)  S.  354;  E8-904, 
§315. 

for  use  in  any  court:  before  an  attorney  at  law — except 
official  oaths  before  a  designated  officer  and  affidavits 
to  be  taken  on  notice  or  in  open  court — (1905)  S.  574. 
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for  any  laivful  purpose:  before  various  officers  named 
—1839,  P.  L.  42;  E4-S71,  §1;  E8-2329,  §39. 

"OBLIGATIONS*': 

includes    notes    and    receipts    for    advancements — di- 
rected by  will  to  be  deducted — 1669. 

OCCUPANCY: 

confined  to  personal  use — 1406. 

restricted  to  personal  use — occupancy  given  to  widow 
of  "so  much  of  the  house  as  she  may  need" — 1838. 
devise  that  widow  '^may  be  permitted  to  occupy"  dur- 
ing minority  of  devisees — gives  the  right  and  is  no* 
discretionary — 232. 
see  Use  and  Occupation. 

"OCCUPIED  BY  HIM": 

shown  by  parol  evidence — 350. 

"ONE-THIRD  AND  ONE-EIGHTH": 

construed  ten  twenty-fourth  parts — division  in  "three 
and  one-eighth  parts" — 705,  705a. 

ONUS  PROBANDI: 

see  Evidence — Presumption. 

OPINION: 

as  to  capacity — see  Capacity. 

OPTION: 

what  is — devise  at  a  valuation — 919. 
see  Valuation — Election. 


♦OR' 


construed  "and"  in  devise  to  A.  and  remainder  over 
if  he  die  "before  he  arrive  at  twenty-one  or  have  no 
lawful  issue" — 92. 

to  B.  and  A.  and  survivor  if  either  "died  under  age 
or  intestate" — 142. 

limitation  over,  if  A.  "happen  to  die"  imder  twenty- 
one  "or  to  have  heirs  of  his  bodv,"  i.  e.,  and  without 
-171. 

contingent  remainder  on  death  of  first  taker  under 
age  or  without  issue — 240a  reversing  240. 
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devise  on  death  of  first  taker  "without  issue  or  before 

he  comes  into  possession" — 1964, 

not  construed  "and" — bequest  to  minor  and  limitation 

over  if  he  die  under  twenty-one  "or  without  disposing 

of"  the  property— 2278. 

property  to  revert  to  children  named  "or  their  heirs" 

—874.  "^ 

And  see  "And" — Words  and  Phrases. 

"OR  HIS  HEIRS": 

construed  merelv  to  show  absolute  gift  (personalty) 

—897. 

"OR  THEIR  HEIRS": 

construed — take  by  substitution — 1801,  1801a. 

■"OR  THEIR  LEGAIi  REPRESENTATIVES": 

construed  "or  their  heirs'^'^— 1450. 

ORDINARY: 

see  Prerogative  Court. 

orphans'  court. 

Text.  6-11. 
Statutes : 

estaUished:   (1784)  S.  16,  §5;  Kl-59,  §5:  Pt2-776,  §5. 

organizing  act— (1784)  El-59. 

revisions— (1820)    S.  91 ;  R2-776  ;    (1846)    R4-205  ; 

(1874)  R6-751;  (1895)  R8-2353  ;  (1898)  R9. 
constitution  and  time  of  holding :  three  or  more  judges 

of  Common  Pleas— (1784-1855)    S.  16,   §5;  Rl-59, 

§5;  R2-776,  §5;  R4-205,  §1;  R5-574,  §1. 

judges  of  Common  Pleas  or  anv  two  of  them — (1855- 

1887)  S.  212,  §5  ;  R5-171,  §5  f  R6-751,  §1 ;  R8-235?, 

Supreme  Court  judge  holding  Circuit  is  presidins: 
judge— (1855-1887)  S.  212,  §4 ;  R5-171,  §4 ;  R6-214, 
§42. 

anv  two  judges — including  law  judge,  if  any — (1887- 
1894)  S.  192,  §1;  R8-1020,  §108.^ 
one  law  judge  and  two  lay  judges,  law  judge  as  pre- 
siding judge  in  absence  of  Supreme  Court  judge — 
(1894-1895)  S.  242,  §1;  E8-1020,  §115. 
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the  judges  of  the  county  courts— (1895-1898)  S.  194, 
§1- 

judge  of  Supreme  Court  and  judge  of  Common  Pleas 
—or  either— (1898)  E9,  §1. 

law  judge  of  other  county  may  act  by  request — in  ab- 
sence or  sickness  of  the  president  judge  of  the  count v 
—(1883-1888)   S.  191,  §1;  E8-1020,  §103. 
judge  from  other  county  may  act  on  request  of  pre- 
siding judge  of  the  county  filed  with  countv  clerk — 
(1888)   S.  190,  §1;  ES-lb20,  §110. 
surrogate   is   clerk— (ITSl)    S.  16,    §5;    El-59,    §5; 
(1820)  S.  91,  §5;  E2-776,  §5;  E4-205,  §4;  E5-574, 
§4;  E6-751,  §8;  E8-2353,  §8;  E9,  §7. 
surrogate  not  to  act  as  counsel — (1820)   S.  91,  §40; 
E2-776,   §40;  E5-574,   §35;  E6-751,   §9;  E8-2353, 
§240 ;  E9,  §8. 

nor   surrogate's    employe — (1892)    S.  392,    §1 ; 

E8-2353,  §240;  E9,  §8. 

masters  in  Chancery  to  act  as  masters  and  examiners 

under    Chancery    rules— (1855)    S.  294,    §§14,    16; 

E5-574,  §§62,  64;  E6-751,  §10;  E8-2353,  §10;  E9. 

§9.  _ 

sheriff  and  constables  of  the  county — to  attend  and 

serve   as   officers— (1784)    S.  16,    §21;   El-59,    §21; 

E2-776,   §34;  E4-205,   §29;  E5-574.   §29;  E6-751, 

§153;  E8-2353,  §153;  E9,  §175. 

sheriffs  to  execute  writs  from  other  counties — (1825) 

S.  70;   E4-205,   §30;   E5-574,   §30;   E6-751,   §154; 

E8-2353,  §154;  E9,  §176. 

judges  and  surrogate  to  be  sworn — (1784-17991  S.  16, 

§6;  El-59,  §6. 

judges  to  be  sworn— (1799)   El-376, ;  E2-440,   §4; 

E4-866,  §4;  E5-563,  §4;  E6-901,  §4;  E8-2329,  §4. 

surrogate  to  be  sworn— (1820)   S.  91,  §29;  E2-776. 

§29;^E4-827,     §2;     E5-833/    §2;     E6-1134,     §2; 

E8-3267,  §2. 

time  of  holdino^four  terms  of  court— (1784-1855) 

S.  16,    §5;    El-59,    §5;    E2-776,    §5;    E4-205,    §2; 

E5-574,  §2. 

three    terms    of    court— (1855)     S.  212,     §6; 

E5-171,  §6;  E6-751,  §11;  E8-2353,  §11;  E9,  §§10- 

12. 

always  open,  except  Sunday,  for  citations  and  return 
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of  process— (1874)  E6-751,  §12;  K8-2353,  §12;  E9, 

jvrisdictiofi:  over  disputed  Avills,  inventories,  adminis- 
trations and  accounts— (1784)  S.  16,  §7;  E,l-59,  §7; 
(1820)  S.  91,  §6;  R2-776,  §6;  R4-205,  §5;  R5-574, 
§5;  E6-751,  §2;  E8-2353,  §2;  E9,  §§2,  13,  18. 
C.  1210,  1479. 

and      giiardianship- (1846)      E4-205,      §22; 

E5-574,  §22;  E6-751,  §2;  E8-2353,  §2;  E9,  §2. 
exclusive  of  surrogate  on  caveat  or  dispute — (1784- 
1820)   S.  16,  §15;  El-59,  §15;   (1820)   S.  91,  §21; 
E2-776,  §21:  E4-205,  §16;  E6-751,  §14;  E8-2353, 
§14:  E9,  §13.     C.  946,  1777,  1140,  2096,  2232. 
not  exclusive  of  ordinary  in  probate,  administration 
and    guardianship— (1784)    S.  16,    §1;    El-59,    §1; 
(1820)    S.  91,    §27;    E2-776,    §27;    E4-205,    §22; 
E6-751,  §4;  E8-2353,  §4;   (1900)   S.  518,  §1. 
co-ordinate   with    ordinary    after   probate    or   letters 

.     granted  by  ordinary— (1874-1891)  E.6-751,  §7. 

except  as  to  administrator  pendente  lite  ap- 
pointed by  ordinary— (1874-1891)  E6-751,  §7. 
exclusive  in  accounting  and  other  proceedings  after 
probate,  administration  or  giiardianship  granted  in 
Prerogative  Court— (1891)^  S.  391,  §1;  E8-2353, 
§237;  R9,  §6. 

except  as  to  administrator  pendente  lite  ap- 
pointed bv  ordinarv— (1891)  S.  391,  §1;  E8-2353, 
§237 ;  E9",  §6. 

see  Accou^'TI]s'G — Admiis^isteatoe. 
to  appoint  successor  on  neglect,  refusal  or  death  of 
testamentarv  trustee  with  full  power  under  the  will 
—  (1823)  S'.  84;  E4-205,  §13;  E5-574,  §13;  E6-751, 
§114;  E8-2353,  §114;  E9,  §135.  C.  253,  1172, 
1551. 

to  appoint  guardian,  trustee  or  administrator  d.  b.  n. 
on  removal  of  predecessor  with  the  powers  of  his 
predecessoi— (1856-1874)  S.  296,  §1 ;  E5-574,  §74. 
to  appoint  guardian,  trustee  or  administrator  d.  b.  n. 
on  discharge  or  removal  of  predecessor  with  full 
powers— (1874)  E6-751,  §129;  E.8-2353,  §129;  E9, 
§151. 

to  require  security  from  personal  I'oprcsentative  or 
guardian — see  Boxn. 
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to     administor     insolvent     estates— see     Insolvent 
Estate. 

to  order  sale  of  land  for  debts — see  Sale  of  Land. 
to  enforce  decedent's  sale  of  land— (1898)  K9,  §§154, 
155. 

to   enforce   decedent's   declaration   of   trust— (1906) 
S.  595. 

to  limit  creditors — see  Insolvent  Estate — Pkesent- 
MENT  of  Claims. 

to  decree  distribution — see  Distribution. 
to  entertain  action  for  legacy  or  distributive  share  in 
court  Avbere  probate  made  or  distribution  decreed — 
(1855)  S.  294,  §17;  E5-574,  §65;  R6-751,  §3; 
R8-2353,  §3;  R9,  §3.  C.  264,  2192. 
to  examine  into  condition  of  estate — see  Examina- 
tion Into  Estate. 

trv  determine  questions  of  collateral  inheritance  tax — 
(1894)  S.  542,  §15;  R8-3339,  §277;  (1893)  S.  189, 
§15;  (1892)  S.  188,  §15. 
procedure  in,  general:  rules — to  be  made  by  the  ordinary 
—(1871)  S.  371,  §4;  R6-751,  §167;  E8-2353,  §167; 
R9,  §194. 

statutory  powers  extended  to  ordinary — (1874-1905) 
R6-751,  §5;R8-2353,  §5. 

continuance  after  loss  of  term  bv  non-attendance  of 
judges— (1790)  S.  43  ;  R2-776,  "§35  ;  R4-205,  §31; 
R6-751,  §13;  R8-2353,  §13;  R9,  §12. 
after  oric^inal  probate  or  letters  in  Prerogative  Court 
and  copies  filed— (1874)  R6-751,  §7;  E8-2353,  §7; 
R9,  §6. 

action  for  legacies  and  distributive  shares — (185») 
S.  294,  §17;^R5-574,  §65;  R6-751,  §§165,  166; 
R8-2353,  §§165,  166;  R9,  §§192,  193.  C.  264. 
court  may  amend  with  or  without  costs — (1885) 
S.  445;  R7-775,  §24;  R8-2353,  §209;  R9,  §195. 
C.  904,  1067. 

certiorari  to  Supreme  Court — in  absence  of  appeal  to 
Prerogative  Court— (1784-1820)  S.  16,  §19;  Rl-59, 
§19;  (1820-1874)  S.  91,  §33;  R2-776,  §33;  R4-205, 
§28  ;  R5-574,  §28.  O.  166,  972,  2046. 
certifvina:  question  into  Circuit  Court — (1888) 
S.  452;  R8-2353,  §220;  R9,  §182.  C.  400. 
see  Appeal — Probate. 


588  Succession  Law  of  'New  Jersey. 

ORPHANS'   COURT — Continued. 

examining  condition  of  estate — (1855)   S.  294,  §19; 

R5-574,   §67;   R6-751,   §118;   R8-2353,   §118;   R9, 

§139.     C.  264. 

proceeding  to  establish  heirship — evidence  of  title  by 

descent— (1880)     S.  411,     §§1-3;     R7-218,     §§2-4; 

R8-1193,  §§15-17. 

discovery,  &c.,  to  prevent  fraud  by  executor,  &c. — in 

county    where    letters    issued — (1855-1874)     S.  294, 

§19;  R5-574,  §67. 

petition,    &c.,    as    in    Chancerv — (1855-1874) 

S.  294,  §20;  R5-574,  §68. 

records  relating  to  estates  of  orphans — copies  to  be 
transmitted  from  ordinary  and  surrogate  into  Or- 
phans' Court— (1784-1869)  S.  16,  §7^;  Rl-59,  §7; 
R2-776,  §6;  R4-205,  §5;  R5-574,  §5. 
records  of  all  probates  and  letters  from  ordinary  may 
be  filed  with  surrogate— (1869-1898)  S.  361 ;  R6-75i, 
§6;R8-2353,  §6. 

shall  be  so  filed— (1898)  R9,  §4. 

jyrocess  and  execution:  process  and  summary  procedure 

—  (1874)  R6-751,  §2;  R8-2353,  §2;  R9,  §2. 

form     and     service— (1874)     R6-751,      §§152-154; 
R8-2353,  §§152-154;  R9,  §§174-176. 
may  be  returnable  in  term — after  ten  days — (1862- 
1874)  S.  336,  §1. 

returnable  in  term  or  vacation  except  Sundays — after 
ten  davs— (1874)  R6-751,  §152;  R8-2353,  §152; 
R9,  §174. 

citation — on  accounting  by  guardian  or  trustee — per- 
sonal service  on  non-resident  ward  or  cestui  que  trust 

—  (1862-1874)  S.  336,  §2. 

writs— run  into  all  counties— (1825)   S.  70;  R4-205, 

§30;     R5-574,     §30;     (1855-1874)     S.  294,     §18; 

R5-574,  §66;  (1874)  R6-751,  §154;  R8-2353,  §154; 

R9,  §176. 

to  be  served   and  enforced   as  in   Chancery — (1855- 

1874)  S.  294,  §18;  R5-574,  ^Q6. 

all    process — personal    service    upon    non-residents — 

(1871-1874)  S.  371,  §1. 

^Iiv    surrogate's    appointee — prescribed    proof — 

(1871-1874)  S.^372,  §4. 

by  appointee  of  ordinary  or  surrogate — thirty 
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days  before  return-day— prescribed  proof — (1874) 
R6-751,  §155;  R8-2353,  §155;  R9,  §177. 
publication  against  non-resident  as  in  Chancery — and 
finding  of  Orphans'  Court  as  to  non-residence  suffi- 
cient evidence  and  in  collateral  proceedings  conclusive 
—  (1871)  S.  371,  §§2,  3;  E6-751,  §156;  R8-2353, 
§156;  R9,  §178. 

rule  to  show  cause  against  guardian  or  personal  rep- 
resentatives served  as  court  may  direct — (1874) 
R6-751,  §157;  E8-2353,  §157;  R9,  §179. 
obedience  to  citation  enforced  by  contempt,  execution 
OT  imprisonment — as  in  other  courts — (1784-1820) 
S.  16,  §19;  Rl-59,  §19;  (1820)  S.  91,  §33;  R2-776, 
§33;  R4-205,  §28;  R5-574,  §28;  E6-751,  §160; 
-      R8-2353,  §160;  E9,  §183. 

discharge  in  discretion  of  court — Supreme  Court  jus- 
tice being  one — from  imprisonment  under  its  order  or 
process— (1871-1874)  S.  369. 

with  approval  of  presiding  judge — (1874-1898) 

E6-751,  §163;  E8-2353,  §163. 

by  order  o£  the  court— (1898)  E9,  §186. 

execution  on  judgments  as  at  law — (1855)  S.  294, 
§15;  E5-574,  §63;  E6-751,  §161;  E8-2353,  §161; 
E9,  §184. 

— to  be  recorded  against  lands  in  the  manner  pro- 
vided bv  law— (1855-1874)  S.  294,  §15;  E5-574, 
§63;  E6-751,  §162;  E8-2353,  §162. 

recorded  by  clerk  of  Common  Pleas — (1874) 

E6-751,  §162  ;  E8-2353,  §162  ;  E9,  §185. 
kstwiony:  taken  before  surrogate  on  ten  days'  notice 
(1846-1874)  R4-205,  §36;  E5-574,  §36.  ' 
before    surrogate    or    master    in    Chancery — (1874) 
E6-751,    §159;    (1885)    S.  429,    §1;    E7-775,    §23; 
E8-2353,  §188;  E9,  §181. 
as  to  stenographer — see  Evidence. 
to  be  filed  and  used  as  if  taken  before  Orphans'  Court 
—(1846)  E4-205,  §37;  E5-574,  §37;  R6-751,  §159; 
(1885)    S.  429,   §1;   R7-775,   §23;  E8-2353,   §188; 
E9,  §181. 

affidavits  and  oaths  mav  be  taken  before  surrogate — 
(1840)  S.  161,  §1;  E4-205,  §38;  E5-574,^§38; 
E6-751,  §141 ;  E8-2353,  §141 ;  E9,  §164. 
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or  before  deputy  surrogate— (1S97)  8.491,  §1;  R9, 
§164. 

affidavits  and  oaths  may  be  taken  before  master — 
(1863-1905)  S.  338;  R6-751,  §142;  E8-2353,  §142. 
and  see  R9j  §9. 

commission  to  examine  witness  if  sick,  aged,  non-resi- 
dent or  about  to  leave  the  state — (1825-1846)  S.  69; 
R3-106;   (1846-1874)  R4-959,  §1. 

return  of  commission  sent  to  foreign  country — 

(1840-1900)  S.  49,  §1;  R4-959,  §4;  R6-377,  §37; 
R8-1396,  §37;  (1900)  S.  519,  §44. 
evidence — non-resident  subscribing  witnesses  exam- 
ined bv  commission  issued  bv  the  surrogate.  Orphans' 
Court'or  ordinary— (1824)^  S.  82,  §5"";  R3-90,  §5; 
R4-361,  §5;  R5-913,  §35;  R6-751,  §17;  R8-2353, 
§17;  R9,  §16. 

commission  to  examine  non-resident  witness — (1874- 
1900)  R6-377,  §29;  R8-1396,  §29:   (1900)   S.  519, 

depositions  de  bene  esse  on  notice — if  witness  aged, 
infirm  or  about  to  leave  the  state — (1846-1900) 
R4-959,  §6;  R5-923,  §12;  (1862-1874)  S.  543,  §1 ; 
R6-377,  §25;  (1893)  S.  544;  R8-1396,  §§25,  66; 
(1900)  S.  519,  §31. 

in  case  of  non-resident  witness — (1862)  S.  543, 

§1;  R6-377,  §38;  (1893)  S.  544 ;  R8-1396,  §66; 
(1900)  S.  519,  §45. 

by  commission  or  upon  notice — in  case  of  non-resi- 
dent partv— (1893)  S.  240 ;  R8-1396,  §67;  (1900) 
S.  519,  §46. 

evidence  of  deceased  part^ — admissible  on  new  trial 
—(1871)  S.  288,  §1;  R6-377,  §12;  RS-1396,  §12; 
(1900)   S.  519,  §10. 

surviving  partv — admissible  on  new  trial  after  death 
of  adverse  partv— (1871-1900)   S.  288,  §1:  R6-377, 
§12;  R8-1396, '§12;   (1900)   S.  519,  §10. 
evidence  of  deceased  witness — provable  on  new  trial 
by  stenographer's  notes— (1900)    S.  519,   §11. 
minutes  admissible  in  evidence — (1855-1874)  S.  294, 
§15;  R5-574,  §63. 
And  see  Probate. 
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decree:  settlement  of  account  conclusive  except  fraud 
or  mistake— (1784)  S.  16,  §17;  Pa-59,  §17;  (1820) 
S.  91,  §32  ;  E2-776,  §32  ;  R4-205,  §27 ;  R5-574:,  §27 ; 
E6-751,  §108;  E8-2353,  §108;  R9,  §127. 
And  see  Accounting  (opening), 
decrees  to  be  recorded  and  effectual  as  Circuit  judg- 
ment—(1855)  S.  294,  §15;  R5-574,  §63;  R6-751, 
§161;  R8-2353,   §161;  R9,   §184. 

execution    to    be    recorded    in    Circuit    Court 

clerk's  office— (1898)  R9,  §185. 

fees  and  costs:  fees  of  surrogate  and  court — (1803) 
S.  63;  (1819)  S.  61 ;  (1820)  S.  91,  §43:  R2-776, 
§43;  R4-205,  §39;  R5-574,  §39;  R6-751.  §172; 
R8-2353,  §172;  R9,  §200. 

clerk's  duties  and  fees  in  action  for  legacy  or  dis- 
tributive  share   or  fraud — as   in    Chancerv — (1855) 
S.  294,  §21:  R5-574,  §69;  R6-751,  §166;"  RS-2353, 
§166;  R9,  §193. 
And  see  Costs — Fees. 

purtitiou:  death  of  commissioner  after  confirmation  of 
sale — deeds  heretofore  executed  bv  sun-ivino-  commis- 
sioners—validated— (1841)  S.  77^,  §2. 
on  infant's  behalf — under  agreement  by  ex- 
change of  deeds  under  order  of  court — (1905)  S.  568. 
Cases  : 

jurisdiction :  general — 1 8  2 . 

2,'eneral — and  need  not  be  set  forth  in  proceedings — 
1140. 

limited  but  not  special — and  not  to  be  questioned  col- 
laterally—228. 

not  confined  to  orphans  and  minors — 6. 
to  construe  will  for  distribution   (statute) — 1669. 

on  settlement  of  account — 1185. 

and  notice  to  parties  interested — 914,  1087. 

to  construe  will  so  far  as  necessary — e.  g..  to  deter- 
mine status  of  exceptant  to  account — 1424. 
to  reach  foreign  assets  in  hands  of  non-residents  who 
were  then  before  the  court — 1670. 
to  appoint  successor  to  deceased  executor  as  testamen- 
tary trustee — 253. 

though  holding  only  an  implied  trust — 1551. 

to  appoint  successor  to  deceased  testamentary  trustee, 
if  trust  not  in  executor  as  such — 255. 
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to  review  grant  of  administratiou  by  surrogate — 166. 
to  review  its  own  decree  for  fraud  or  mistake  by  un- 
authorized   appearance   by   proctor   for   party   inter- 
ested—2232. 

to  determine  whether  claim  paid  be  allowed  in  ac- 
count on  dispute  by  other  creditor  or  legatee — 695. 
"disputed  claim"   (lying  outside  of  its  jurisdiction) 
defined  by  Green,  O. — 695. 
jurisdiction  in  accounting — see  Accounting. 
to    enfdjrce   collateral    inheritance    ttax— fthough    will 
improperly   probated   only   in   foreign   jurisdiction— 
2281. 

to  construe  will — incidentally  to  decree  for  distribu- 
tion—914,  1087,  1185,  1669. 

in  probate — relinquished  (after  caveat  filed)  by  with- 
drawal of  original  petition — 946. 

but  not  after  time  fixed  for  hearing — 1777. 

no  jurisdiction:  to  make  allowance  for  maintenance  of 
children  of  decedent — 28. 
to  correct  errors  in  inventory — 6. 
to  confirm  existing  investment — under  R2-776,   §11 
—296. 

(except  in  insolvent  estate)   to  adjudicate  claims  of 
creditors  or  decree  payment — 164,  890,  1539. 
see  Insolvent  Estate. 

to  determine  validity  of  claims  on  application  for 
sale  of  land— 1539. 

to  try  claim  disputed  by  administrator — 695. 
to  try  claim  of  executor  disputed  by  co-executor  ac- 
,,  counting — 1878. 
to  establish  claim  of  executor  agaiust  estate  in  hands 
of  co-executor — 52. 

to  pass  on  fraudulent  character  of  release  of  widow's 
interest  on  her  application  for  administration — to 
oust  Chancery — 1186. 

to  grant  administration  of  estate  of  non-resident, 
though  contested — 1212. 

to  inquire  into  capacity  of  foreign  corporation  to  act 
as  testamentary  trustee — 1172. 

to  charge  administrator  with  trust  and  decree  per- 
formance (indemnity  fund  held  by  decedent)— 1209. 
to  pass  upon  negligence  of  executor  in  leaving  estate 
in  hands  of  co-executor — 1712. 


Index  to  Statutes  and  Cases.  593 

ORPHANS'   COURT— Continued. 

to  apportion  commissions  between  co-executors  after 
account  passed  and  moneys  appropriated— 1729. 
to  direct  trustee's  action  under  testamentary  author- 
ity to  make  child  ''such  allowance  for  her  support  and 
maintenance  as  may  be  required"— 2192. 
to  determine  question  of  title— but  may  determine  of 
what  land  testator  was  seized,  on  application  for  sale 
—904. 

to  determine  whether  testator's  title  passed  under  ex- 
ecution of  a  testamentary  power  of  sale  by  his  for- 
eign administrator  c.  t.  a.— 1271. 
to  establish  A.'s  equitable  ownership  of  note  payable 
to  decedent— Tnaker  not  being  party— 2280. 
to  enforce  specific  performance  by  purchaser  of  con- 
tract under  power  of  sale— 675. 

to   enforce   right  of  legatees   against   annuitants— to 
whose  benefit  a  fund  charged  with  payment  of  lega- 
cies and  annuities  had  been  appropriated— 1516.  " 
to  review  probate  by  surrogate  after  three  months— 
939. 

to  review  surrogate's  probate  except  by  statutorv  ax>- 
peal— 1210.  -^     ^ 

procedure:  appointment    of     administrator— conclusive 
in  collateral  proceeding— 491. 
procedure  in  accounting— see  Accounting. 
amendment— may  amend  order  for  sale  of  land— 904 
1067. 

equity  powers  insufficient  to  readjust  equities   after 

loss  on  investment — 1732. 

sale  of  land  for  debts  dependent  on  statutorv  notice 

—and  can  be  questioned  collaterallv  if  notice  is  want- 

ingr-1552. 

presumption  in  collateral  proceeding  as  to  regularity 
of  Orj^hans'  Court  decree  for  sale  of  land— 488. 
action  for  legacy— not  by  equitable  procedure  to  pre- 
vent fraud— 264. 

And    see    Administration— Appeal— Certioraei— 
— Probate. 

'other  children": 

to  include  child  of  deceased  ?on— 1121. 
38 
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"other  purposes": 

not  referred  to  preceding  enumeration — 1203. 

^•OUR  CHILDREN": 

construed — includes  after-born  children — 589. 

parol  evidence. 

Text.   72. 

Cases  : 

admissible:  to  show  circumstances  of  testator — 958. 
circumstances  of  testator  and  property — in  constiiic- 
tion  of  will— 1936. 

circumstances  of  testator's  estate — toi  explain  mil 
without  latent  ambiguity — 635. 

testator's  circumstances  to  explain  description  of  land 
devised— 361. 

circumstances  of  property  and  legatees  to  show  in- 
tention to  charge  legacies — 885. 
to  correct  misnomer — 728,  1029. 

to  explain  misnomer,  if  intention  appear  in  will — 
977. 

to  explain  latent  ambiguity — court  may  charge  jury 
as  to  intention  shown  by  langiiage  of  will  and  evi- 
dence—230. 

to  explain  latent  ambiguity — ^\diich  of  two  persons  of 
same  name  intended — 745. 

to  explain  latent  ambiguity — two  points  of  descrip- 
tion of  land  answering  same  description — 120. 
to  explain  latent  ambiguity — e.  g.,  "my  plantation" 
—230. 

to  explain  ''the  house  and  lot  whereon  I  now  reside" 
—1361. 

to  show  land  devised  '"'now  occupied  by  him" — 350. 
to  show  house  in  B.  intended  by  '"my  house  in  N." 
(no  such  house) — 1433. 

to  explain  designation  of  devised  land  as  the  "Wor- 
tendyke  farm" — 1346. 

to   prevent   fraud   by   legatee   promising   to   perform 
trust  as  agreed  with  testator — 1860,  1860a. 
to  show  widow  had  no  inchoate  dower  in  question  as 
to  abatement  of  legacy — 74. 

to  show  whether  advancement  intended — e.  g.,  to 
show  valuable  consideration  though  "love  and  affec- 
tion" recited  in  deed — 979, 
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And  see  Advancements — Declarations  of  Testa- 
tor. 
inadmissible:  to    explain    intention    of    testator — if    no 
latent  ambiguity — 269. 

to  show  intention  of  testator  differed  from  legal  im- 
port of  will— 609. 

declarations  of  testator  to  explain  his  intention — 43. 
to  show  legacy  intended  as  a  trust — 1860,  1860a. 
to  show  two-thirds  intended  by  "one-third" — 618, 
to  explain  unambiguous  description  of  land  devised 
—89. 

to  exclude  legatee  named   (whose  gift  failed — as  an 
attesting  witness) — 1419. 

to  explain  "as  the  line  runs"  to  mean  line  of  adjoin- 
ing owner — 120. 

to  explain  latent  ambiguity — e.  g.,  that  a  direction 
to  invest  $20,000  meant  stocks  of  testator  at  their 
nominal  value — 1197. 
to  supply  omission  of  the  scrivener — 341. 
to  supplement  written  agreement  for  devise — 1119. 
testator's  circumstances — to  control  plain  language  of 
Avill— 361. 

memoranda  of  testator — to  control  plain  language  of 
will— 361. 

tO'  prove  administration — 77. 
And  see  Description  of  Devise. 

PAROL  TRUST: 

enforced  in  equity — parol  agreement  by  legatee  with 

testator  to  make  certain  payments  out  of  his  legacy — 

acknowledo-ed  and  repeated  in  writing  after  testator's 

death— 2111. 

enforced  against  legatee  promising  testator  to  make 

a  certain  pavment  out  of  the  legacy — on  ground  of 

fraud— 1860,'  1860a. 

enforcement  of  promise  by  legatee  to  testator — 1097. 

PARTIES. 

Text.   129. 

Statutes : 

executor  filing  renunciation  need  not  be  joined  as 
plaintiff  in  action  at  law— (1871)  S.  394 ;  E6-346, 
§26;  E8-2530,  §26;  (1903)  S.  532,  §25. 
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Cases  : 

necessary  plaintiffs:  all  executors  named,  incladin<>' 
those  who  have  refused  without  formal  renunciation 
(action  at  law) — 244. 

all  heirs — in  bill  by  an  heir  to  avoid  deed  of  ancestor 
—727. 

all  distributees  in  bill  in  equity  bv  next  of  kin  against 
administrator  for  accounting — 555. 
all  cestuis   que   trust   in  bill  for   accounting  against 
representative  of  deceased  trustee — 2167. 
all  cestuis  que  trust  on  application  of  one  for  sale  by 
trustee  under  testamentary  direction — 1260. 
husband  of  married  executrix  complainant — 1998. 
husband    of    married    woman — in    action    on    claim 
against  estate  for  her  services — 2033. 
representatives  of  deceased   and  insolvent  residuary 
legatee  in  action  by  other  residuary  legatees  for  set- 
tlement and  distribution — 334. 

executor  as  such — seeking  foreclosure  individu- 
ally against  testator's  estate  and  administration  of  the 
estate— 1332. 
administrator  of  vendee's  unsettled  estate  in  suit  by 

'  vendee's  heirs  for  specific  performance  of  contract  of 
sale — 657. 

n,ot  necessary  phi  in  tiffs:  not  legatee  in  action  for  legacy 
by  his  assignee — 319. 

executors  of  deceased  complainant  in  bill  to  revive  in 
behalf  of  devisee  of  complainant — 645. 

necessary  defendamts:  executor  or  administrator  c.  t.  a. 
-rin  action  to  enforce  legacy  against  land — 1035. 
executor  holding  funds — on  bill  in  equity  to  charge 
legatees  and  devised  lands  before  distribution — 1249. 
remainder-men  necessary  as  well  as  life  tenant  in  bill 
in  equity  to  enforce  charge  on  lands  devised  for  main- 
tenance of  cows  bequeathed — 1169. 
heirs — in  action  by  legatees  to  compel  conversion  di- 
rected for  their  benefit — 1085. 

devisees  and  grantors — in  bill  to  reform  deed  to  testa- 
tor—1166. 

remainder-men — in  action  by  payee  of  life  tenant 
against  trustee  for  payment  of  order  drawn  on  the 
trust  fund— 2061. 
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unborn   remainder-men  represented  by  living  owner 
of  the  first  estate  of  inheritance — 1374. 
all  residuary  interests,  in  bill  by  legatee  for  mainte- 
nance involving  question  whether  whole  residuary  in- 
come or  only  share  of  legatee  liable — 1567a. 
possible  legatees — in  bill  for  construction — 1323. 
heirs,  as  such,  as  w^ell  as  devisees,  in  bill  for  construc- 
tion of  devise  as  to  validity — 2055. 
surviving  mortgagee  and  representatives  of  deceased 
mortgagee — in  bill  in  equity  affecting  rights  of  both 
—2201^ 

grantee  and  representatives  of  deceased  executor — in 
bill  to  re-instate  priority  of  mortgage  made  to  de- 
ceased executor  and  afterwards  subordinated  by  him 
to  other  mortgage — both  assumed  by  grantee — 2256. 
all  infant  cestuis  que  trust — on  bill  for  construction 
as  to  application  of  trust  fund  for  their  maintenance 
in  shares  or  in  aggregate — 941. 

executor  having  power  of  sale^ — in  bill  in  equity 
against  heirs  to  compel  specific  performance  of  agree- 
ment to  sell — 1943. 

in  bill  for  construction  of  power  to  sell — all  legatees 
interested  in  proceeds  of  sale  under  the  powder — 1522. 
administrator  of  deceased  heir — in  claim  by  her  heir 
to  her  share  of  the  proceeds  of  a  partition  sale — 
1850a. 

husband  of  married  executrix — in  bill  for  accounting 
—1535. 

all  parties  interested — in  bill  in  equity  against  execu- 
tors for  accounting" — 822. 

in  foreclosure  bv  executor  of  mortgage  held  by 

himself— 1332. 

executor — in  bill  for  decree  that  no  title  in  decedent's 
personal  pro]-)erty   is   in  executor— 1028a. 
cestui    que    trust — in    foreclosure  by   trustee    against 
himself  as  ownei — 1356. 

cestui  que  trust  in  remainder — in  partition  suit  by 
trustee — 1756a. 

specific  performance  of  contract  to  devise — executor 
necessars"  party — defendants  having  conflicting  inter- 
ests—1028. 
both  co-administrators — 60,  76. 
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heirs  and  co-administrator — in  action  by  one  admin- 
istrator to  enforce  agreement  for  devise  by  decedent 
—1790. 

execntor  must  be  joined  in  action  against  heirs  and 
devisees  for  negligence  of  ancestor  as  executor — 
1536a. 

after  death  of  trustee,  bill  for  appointment  of  new 
trustee  should  make  the  heirs  of  the  deceased  trustee 
parties — 534. 
not  necessary  defendants:  co-executors  who  have  not 
proved  the  will — in  bill  in  equity  for  specific  perform- 
ance filed  against  testator — 1907. 
executor  renouncing' — 655. 

representatives  of  deceased  executor — in  action 
against  surviving  executor  for  settlement  and  distri- 
bution—334. 

representatives  of  deceased  executor — in  bill  in  equity 
for  legacy  against  surviving  executor  having  all  the 
assets — 306. 

surviving  administrator — alleged  to  be  insolvent  in 
bill  in  equity  against  representatives  of  deceased  ad- 
ministrator for  accounting  and  re-payment  of  money 
advanced  by  surety  to  pay  judgiuent^ — 311. 
representatives  of  deceased  joint  debtor — in  action 
against  survivor — 2091. 

cestui  que  trust — on  revival  of  bill  for  specific  per- 
formance a2:ainst  testator's  executors  and  trustees — 
1907. 

on  bill  for  accounting  by  party  having  separate  right 
to  fractional  part,  parties  entitled  to  other  fractions 
unnecessary — 1275. 

holders  in  severalty  of  part  of  the  residue  after  parti- 
tion— in  bill  to  charge  legacy  on  the  other  part — 324. 
personal  representative  of  decedent — on  accounting 
between  A.  and  B.  as  to  trust  created  by  assignment 
by  decedent  of  personal  property  to  B.  on  his  parol 
agreement  to  pay  certain  debts  and  funeral  expenses 
and  divide  surplus  with  A. — 585. 
heirs  or  representative  of  deceased  husband — in  fore- 
closure of  mortgage  on  land  of  wife — 592. 
parties  having  contingent  remainder  in  fund  not 
joined — on  bill  by  trustee  for  enlargement  of  the  fund 
set  apart  for  securing  annuity — 1447. 
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executors  after  settlement  of  account — in  bill  by  lega- 
tee for  life  against  remainder-man  to  avoid  a  release 
made  by  former  to  latter — 1367. 

administrator  of  mortgagor — on  bill  in  equity  filed  by 
creditor  of  mortgagor  (on  refusal  of  administrator) 
to  set  aside  as  fraudulent  the  mortgage  and  mort- 
gagee's foreclosure  title  under  it — 1749. 
personal  representative  of  mortgagor — in  foreclosure 
—1000,  1383. 

personal  representative — in  suit  between  heirs  for 
partition — 640. 

pecuniary  legatees — in  action  by  residuary  legatee  for 
the  residue  bequeathed  after  payment  of  debts  and 
legacies — 322. 

residuary  legatee — in  action  in  Orphans'  Court  for 
general  legacy — 830a. 

residuary  legatee — in  bill  by  donee  for  recovery  of 
donatio  causa  mortis — 241. 

heirs — in  action  against  administrator  for  breach  of 
trust  of  decedent — 1557. 

cestui  que  trust  in  remainder — in  bill  in  equity  by 
judgment  creditor  against  heirs  and  devisees — 800. 
other  next  of  kin — in  action  by  next  of  kin  for  dis- 
tributive share — 747. 

in  bill  by  creditor  to  set  aside  deed  by  devisee  for 
life  and  heir  as  fraudulent — surety  for  testator  on 
the  claim  is  not  necessary  party — 431. 
joinder  of  parties:  all  legatees — in  bill  to  enforce  charge 
against  devisee — 1840. 

beneficiaries — in  action  by  trustee  to  recover  trust  es- 
tate—1159. 

cestui  que  trust  should  be  joined  with  executor  of  dcr 
ceased  guardian  in  foreclosure  of  mortgage  taken  by 
the  guardian — 777. 

administrator  d.  b.  n.  and  legatee  may  join  to  enforce 
mortgage  by  deceased  executor  to  legatee  to  secure  in- 
come bequeathed  to  her  and  principal  belonging  to 
residue — 1614. 

representative  of  deceased  co-obligee  and  survivor — 
697. 

next  of  kin  may  join  administrator  and  debtors  of 
the  estate  in  action  for  distributive  share — in  case  of 
collusion  or  insolvencv  of  administrator — 870. 
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accounting  and  insolvency — next  of  kin  may  oppose 
—1117. 

next  of  kin  proper  defendants — in  bill  l>y  creditor  to 
set  aside  deed  to  daughter  as  fraudulent — 1577. 
residuary  legatee  proper  defendant — in  bill  by  donee 
for  recovery  of  donatio  causa  mortis  where  the  donee 
claimed  gift  made  to  the  executor,  his  father,  for  him 
—241. 

action  to  enforce  trust — executor  and  trustee  repudi- 
ating-— joined  as  defendants — 1080. 
co-administrator   with    adverse   interest — refusing   to 
be  joined  as  complainant — made  defendant — 314. 
improper  defendant — debtor  of  executor  in  action  for 
legacy — 264. 
I'&presentative   capaciti/:  individual  party  to  bill  need 
not  be  made  party  in  representative  capacity  as  ex- 
ecutor of  defendant  A.  after  A.'s  death — 720. 
need  not  be  named  as  such  in  action  in  equity — 1379. 

nor  in  process  at  law — 723. 

so  regarded  though  not  so  named,  following  substance 
and  not  form  of  allegations  which  were  against  the 
individual— 1383. 

suit  in  representative  capacity — on  contract  made 
with  him  as  such — 463. 

or  in  individual  capacit^ — in  such  case — 472. 

And  see  Action — Death   (Action  for) — Legacy. 

partition. 

Statutes : 

executor  or  administrator  may  sue  in  partition,   if 

having    power    of    sale— (1888-1898)     S.  268,     §1  ; 

E8-2420,  §64;  (1898)  S.  273,'§40. 

sale  free  from  curtesy  and  dower — (1898)    S.  273, 

§52. 

sale  free  from  debts  of  decedent — and  proceeding  for 

ascertainment  and  payment  of  debts — (1898)  S.  273, 

§43. 

distribution  of  proceeds  of  sale — to  unkno^\^n  heirs — 

investment-(1865)      S.  345,      §1;     K6-795,      §34; 

"R8-2420,  §34. 

to  presumed  heirs  of  person  presumed  dead — 

with   refunding  bond   as   directed  by  court — (1865) 
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S.  345,  §1;  R6-795,  §34;  R8-2420,  §34;  (1898) 
S.  273,  §28. 

to   judgment    creditor    of    distributee — (1888) 

S.  269,  §1;  R8-2420,  §65;  (1898)  S.  273,  §31. 

to   executor   or    administrator   cum   testamento 

annexo  of  distributee  having  testamentary  power  to 
collect  rents  but  not  to  sell  during  life  of  distributee 
—(1891)  S.  271,  §2;  R8-2420,  §67;  (1898)  S.  273, 
§49. 

to  trustee  under  will  of  non-resident — with  bond 

—  (1893)  S.  272,  §1;  R8-2420,  §68;  (1898)  S.  273, 

§50. 

to  heirs  of  remainder-man  after  investment  for 


Cases 


particular  estate— (1898)    S.  273,   §48. 

on  infant's  liehalf — under  agreement — by  exchange  of 

deeds  under  order  of  Orphans'  Oourt — (1905)  S.  568. 

re-sale  in  Orphans'  Court  partition — for  non-compli- 
ance by  purchaser  with  conditions — 203. 


PARTNERSHIP. 

accouniiotff:  requested  by  bill  in  equity  by  representa- 
tive of  deceased  partner  against  surviving  partner — 
1921. 

between  surviving  partner  and  representatives  of  d(^- 
ceased — statute  of  limitations  runs  from  discovery  of 
fraud— 1902. 

answer  must  deny  fraud  alleged  in  bill  for  accounting 
filed  by  administrator  of  deceased  against  survivimr 
partner — 1750. 

accounting  in  Chancery — enforcement  of  contract  be- 
tween survivor  and  representatives  of  deceased  part- 
ner is  subject  to  principles  applied  to  specific  per- 
formance.— must  be  equitable  and  capable  of  perform- 
ance—1871,  1871a. 

action :  bv  partner — after  death  of  special  partner — 
1644. 

against  representatives  of  deceased  partner  in  equity 
— on  insolvency  of  surviving  partner  and  partnership 
assets  in  hands  of  receiver — 1803. 

assets:  realty  converted  into  personalty  by  articles  of 
partnership — 1794. 
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decedent's  interest  in  old  firm  sold  by  executor  to  new 
partner  and  not  paid,  cannot  be  followed  against 
profits  of  new  finn — 1699, 

survivorship — mortgage  to  partnership  passes  to  sur- 
viving partuei' — 1976. 

superseded  by  receiver  appointed  at  suit  of  rep- 
resentatives of  decedent — 1803a. 

partiieiship  h  us  in  ess  of  decedent:  termination  by  execu- 
tor under  direction  of  will — subsequent  mutual  liabil- 
ity ended — 754. 

continued  ;by  co-executors — assets  cannot  be  mort- 
gaged by  one — 1157. 

partnersliip  debts:  provable  against  estate  of  partner 
who  died  first — 867. 

subject  to  preference  of  individual  debts — 867. 
partnership  receiver  liable  to  decedent  for  payment 
by  him  as  indorser  of  note  of  other  partner  for  bene- 
fit of  partnership — 1474. 

contribution  between  estates  of  deceased  partners  for 
costs  incurred  in  bona  fide  defence — 1728. 

PAYMENT  OF  AXXLITY: 

at  specified  time:  annual  payment  ''every  first  of  April"^ 
charged  on  devise — is  payable  on  first  date  (two 
months)  after  testator's  death — 887. 

presumed  after'  twenty  years:  may  be  rebutted — 619. 

payment  of  clafms  (against  estate). 

Text.  96-99. 

Statutes  : 

before  legacies— (1730-1774)  S.  8,  §8;  (1774)  S.  12, 

§8;  El-36,  §8;  E2-49,  §8;  R4-358,  §8;  R5-461,  §8; 

R6-580,  §7 :  R8-1937,  §7. 

mortgage   deficiencv   pro   rata — (1881)    S.  410,    §2; 

R7-778,  §12  ;  R8-2353,  §199  ;  E9,  §88. 

pavment   to   foreign   representative — (1888)    S.  414, 

§2;  E8-1425,  §26. 

payment  into  court — if  no  application  within  three 

months  after  settlement  of  account — (1904)  S.  502. 

Cases  : 

m  general:  only  good  faith  and  ordinary  prudence  re- 
quired of  executoi' — 148,  812. 
good  faith  necessary,  though  claim  sworn  to — 713. 
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at  risk  of  executor— if  nothing  due— 330. 

objection  by  legatee— waived  by  bis  consent— 

651.  ^       "  . 

where  testator  liable  onlv  as  guarantor  and  had  di- 
rected payment  in  part,  executor  must  first  take  as- 
signment of  mortgage  security    818. 
pro  rata— under  decree  in  Chancery  for  accounting— 

311. 

payment    in    disregard    of    set-off— executor    liable— 

1516a. 

satisfaction— heirs  of  deceased  mortgagor  may  set  up 
in  defence  to  foreclosure  an  agreement  between  mort- 
gagor and  mortgagee  to  apply  counter  claim  for  board 
in  payment  of  the  mortgage — 559. 
presumption— after  twenty  years— rebutted  in  equity 
by   parol    admissions    between   husband    and   wife— 
2235. 
advances:  re-imbursement  of  advances  made  by  execu- 
tor to  pay  preferred  claims — 1634, 
for  debts  and  funeral  expenses— re-imbursed  out  of 
real  estate  in  absence  of  personal  property — 2128. 
for  pressing  claims — upon  special  contract  for  re-im- 
bursement without  respect  to  amount  that  might  prove 
due  from  him — allowed  in  account — 1516. 
for  debts  of  insolvent  estate— entitled  to  re-imburse- 
ment so  far  as  payment  lawfully  made — 1226, 
for  mortgage  debt  of  insolvent  estate — only  entitled 
to  re-imbursement  as  debt,  pro  rata— not,  as  lien,  in 
full— 1226. 

mortgage  paid  by  widow  in  possession  before  assign- 
men  t^  of  dower — on  condition  of  settlement  of  the  es- 
tate without  suit — widow  subrogated  to  mortgage— 
1311. 

subrogation — of  executor  or  devisee  for  life  of  lands 
charged — paying  out  of  private  funds — 1075, 
payment  by  surety  on  administration  bond — not  vol- 
untary after  judgment  against  administrator  and  fi. 
fa.  returned  nulla  bona — 311. 

purchaser  under  void  sale  by  administrator  for  pay- 
ment of  debts  subrogated  to  charge  of  the  debts  and 
mortgage  (which  he  had  paid)  as  against  the  land— 
546.' 
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money  voluntarily  advanced  by  administrator  indi- 
vidually to  pay  off  mortgage  on  land  sold  for  debts — 
no  right  to  subrogate — 653. 

voluntary  payment  by  administrator  without  taking 
assignment  of  claim — no  subrogation  against  the  real 
property,  there  being  no  personal  property — 1581. 
by  trustee — without  retaining  lien  or  intention  to  ad- 
vance to  estate — no  subrogation — 1088. 
mortgage  payable  and  paid  out^of  personal  property — 
with  no  right  of  subrogation  for  benefit  of  residuary 
legatee— 1234. 

payment  of  debts  by  mistake — see  Subrogation. 
hy  legacy:  legacy  to  creditor  presumed  payment — 303, 
812,  935. 

if  sufficient  in  amount,  and  no  other  intention  or  mo- 
tive shown — 1126. 
but  presumption  not  favored — 303. 
adequate  legacy  to  apprentice  to  be  taken  in  satisfac- 
tion of  testator's  obligation  for  her  support — is  pay- 
ment—1371. 

specific  legacy  of  uncertain  value  is  not — 935. 
not  if  debt  subsequent  to  making  will — 812. 
not  if  will  contained  general  direction  to  pay  debts 
—812. 

not  if  legacy  to  creditor  payable  when  he  arrives  at 
twenty-one,  and  debt  partly  unliquidated  and  direc- 
tion to  executor  to  "pay  all  my  just  debts" — 303. 
devise  of  real  property  is  not  payment  of  mortgage  by 
testatrix  to  devisee's  giiardian — 935, 
legacy  to  wife  "in  lieu  of  dower  or  any  other  right 
which  by  law  she  may  be  entitled  to  in  my  estate" — 
no  discharge  of  mortgage  held  by  her — 1607. 

"in  lieu  of  dower  or  any  other  claim  she  may 

have  against  my  estate" — discharges  claim  for  moneys 
invested  (recited  in  earlier  wills) — 2058. 
And  see  Exoneration — Income — Marshalling   of 
Assets — Presentment — Principal  and  Income. 

payment  of  debt  (to  estate): 

to  next  of  hi)i:  unavailing  against  administrator  after- 
ward appointed — 1923. 
sufficient  if  by  request  of  the  administrator — 84. 
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to  beneficiary  of  insurmice^  policy:  sufficient — \vliere 
payable  in  terms  "to  beneficiary  or  executor"— 2223. 

to  foreigth  administrator:  life  insurance  paid  by  New 
York  company  under  i^ew  York  judgment  to  ^ew 
York  administrator— good  defence  against  Xew  Jer- 
sey administrator  of  N^ew  Jersey  decedent— 484. 

tvhat  is  not:  original  bond  of  A.'s  executor  to  B.  for 
A.'s  debt  takeii  up  and  new  bond  by  A.'s  executor 
given  to  B.'s  legatee — 1679. 

PAY^rEXT  OF  DISTRIBUTIVE  SHARE: 

to  assignee:  under  void  assignment  by  idiot  distributee 
— no  discliarge  though  made  in  good  faith— 870,  870a. 

payment  ol^  legacies. 

Text.  110-116. 

Statutes : 

in  general:  if  no  time  expressed  in  will— after  one  year 
-(1730-1774)  S.  8,  §7;  (1774-1874)  S.  12,  §7; 
Rl-36,  §7;  R2-49,  §7;  R4-358,  §7;  E5-461,  §7. 

one  year   after   probate— (1874)    R6-580,    §1; 

R8-1937,  §1.     C.  830,  830a. 
And  see  Interest   (on  legacy). 
,    receipt  to  be  filed  and  recorded  by  surrogate  and  copy 
admissible  in  evidence— (1820)  'S.  91,  §38;  R2-776, 
§38;    R4-205,    §34;    R5-574,    §34;    R6-751,    §140; 
R8-2353,  §140;  R9,  §163. 
to  tenant  for  life  or  yeoivs  or  on  contingency :  security 
for  remainder  may  be  required — (1872-1893)  S.  375, 
§2;  R6-580,  §8.    ' 

security  for  remainder  required — and  no  deliv- 
ery to  executor  as  legatee  for  life  without  security 
though  will  dispense  with  security— and  statute  retro- 
spectivc^(1893-1894)  S.  281,  §§1,  2  ;  R8-1937,  §§9, 
10. 

no   delivery  without   security,   unless  \\i\\  dis- 
pense    with     security— and     statute     retrospective— 
(1894)  S.  280,  §§1,'2;  R8-1937,  §§12,  13. 
to  foreign  trustee:  by  order  of  ordinary  or  Orphans' 

Court-(1886)  8.185,  §1;  R8-3683,  §9. 
to  foreign  guardian:  to  guardian  of  other  state— by  or- 
der of  ordinary  or  Orphans'  Court— (1847)   S.  133; 
R5-341,  §§11,  12;  R6-464,  §§6,  7;  R8-1615,  §§6,  7. 
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to  guardian  of  other  couutry  by  order  of  ordinary  or 
Orphans'  Court— (1871)  S.  136;  E6-4:64,  §§6,  7; 
E8-1615,  §§6,  7. 

to  next  of  kin  of  lunatic  le-gatee :   (not  adjudicated)  — 
by   petition   and   order   in   Chanc^ery    up   to   $200 — 
(1894)  S.  283,  p;  R8-1696,  §38. 
Cases  : 

in  general:  sufficient  proof — receipt  acknowledging  pay- 
ment by  one  of  the  devisees  (action  for  legacy)— 27. 
presumed   after   twenty   years — but   not  conclusive — 
1385. 

presumed— twenty-four  years  after  settlement  of  ac- 
count and  seventeen  years  after  death  of  executor — 
433. 

recovery  of  excessive  payment — barred  after  six  years 
-75. 
advanced  by  executoi' — re-imbursemeut — 597. 

ivhat  is:  residuary  shares  payable  to  legatees  at  twenty- 
one  paid  by  distribution  in  specie  as  they  arrived  at 
twenty-one — and  subsequent  appreciations  and  stock 
dividends  belonged  to  the  funds  retained  for  other 
legacies  and  were  not  apportionable  to  the  first  lega- 
tees—2129a. 

wJiat  is  rmt:  note  of  executor  unpaid — 430. 

expending  in  support  of  executor's  children  the 

principal  given  to  them  in  remainder  aiter  death  of 
mothei— 1851. 

when:  after  one  year — and  therefore  immediately  after 
death  of  wife  three  years  after  testator's  death  under 
her  execution  of  his  power  of  appointment — 1372, 
1372a. 

at  death  of  annuitant — residuary  personal  property 
to  children  at  death  of  widow  and  direction  to  execu- 
tors to  invest  and  pay  pecuniary  legacies  to  the  chil- 
dren and  annuity  to  the  widow — 548. 
at  twenty-one — anticipated  by  direction  of  court  for 
maintenance  of  infant — 1922. 

anticipation  refused  before  final  ascertainment — 
1705. 

in  lifetime  of  life  tenant — on  release  of  her  interest 
—1940. 
deferred  by  will — if  legatee  under  age — 192a. 
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fund  to  be  invested  and  income  accumulated  and  prin- 
cipal and  income  paid  to  A.  at  twentv-one  or  on  his 
death  before  twenty-one  to  his  issue — issue  take  im- 
mediately on  death  of  A.  before  twenty -one — 421. 
deferred  to  designated  age — extended  by  will  to  sec- 
ondary shares  as  next  of  kin  of  one  anothei' — and  held 
by  executor  after  death  of  legatee  until  due  to  her 
next  of  kin — T-iS. 

deferred — until  wife's  death  where  comfortable  main- 
tenance of  wife  to  be  provided  out  of  the  estate — 
1981. 

postponed — by  residuary  gifts  to  be  divided  -^  *  * 
after  death  of  the  wife  and  income  of  part  only  be- 
queathed to  her  for  life — intention  to  accumulate  bal- 
ance of  income — 1686. 

m  what:  in  securities  "with  their  respective  value  at 
the  time" — means  intrinsic,  not  face,  value — 1740a. 
guardian  of  infant  legatee  held  liable  for  negligence 
in  receiving  a  second  mortgage  in  payment  of  legacy 
to  ward— 2017. 

notes  of  A.  used  in  payment  of  income  to  A.  in  leg- 
acy (bequeathed  to  A.  for  life  with  remainder  to  his 
children)— 1236. 

lands  not  applicalde  unless  charged — 621. 
apportionment    l)etween    Xew    Jersey    and    Pennsyl- 
vania funds  separately  bequeathed — 884. 

io  iv'ho<m,:  to  administrator  of  legatee — as  to  shares  of 
legatee's  next  of  kin  then  entitled— but  not  as  to 
shares  where  distribution  deferred  to  a  designated  age 
and  care  committed  to  executors — 748. 
to  personal  representative  of  deceased  legatee — not 
immediately  to  foreign  guardian  of  her  children  en- 
titled as  her  next  of  kin — 1858. 

to  testamentary  appointee — not  to  executor  of  donee 
of  power  of  appointment — 1828. 

to  assignee — with  knowledge  of  prior  assignment — no 
defence  against  first  assignee — 712. 

marriage  settlement  transferring  to  trustees  the 

property  of  the  wife  which  she  had  or  should  after- 
ward acquire — not  enforced  as  to  subsequent  legacy 
to  her  as  an  equitable  transfei — legacy  payable  to  her 
under  direction  of  will — 1511. 
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A.'s  assignee  may  sue  for  income  under  trust  to 

pay  income  to  A. — 1477. 

to  equitable  assignee  of  part — 2198. 

to  ordei- — trustee  cannot  be  required  to  pay  written 
orders  of  cestui  que  trust  to  payee — 2061. 
to  guardian — direction  to  pay  to  A.'s  children  or  their 
guardian  "or  to  any  of  such  as  shall  at  that  time  be 
minors" — 764. 

to  guardian  of  lunatic  legatee — 816. 

to  testamentary  trustees — "during  infancy"  of  the 
legatee— 909. 

to  third  person — accepting  the  money  in  trust  for  the 
legatee — not  released  by  subsequent  discharge  of  the 
executor  as  an  insolvent — 601. 
not  to  infant  though  so  directed  by  will — 977. 
security  for  future  payments:  by  residuary  legatee  for 
legacies  payable  in  future — 322. 

legatee  entitled  without  giving  security  notwithstand- 
ing limitation  over  on  death  of  legatee  without  issue 
—623. 

legatee  entitled  to  possession  notwithstanding  contin- 
gent remainder  over  on  lier  death  without  issue — 
1401. 

to  first  legatee — though  subject  to  divestment  on  her 
death  without  issue — 690. 
And  see  Life  Estate. 

PER  CAPITA: 

next  of  kin  take  personal  property  per  capita — 1784. 

if  in  equal  degree — 1985. 

bequest   "to  be  equally  divided   among  my  heirs" — 

children   of   deceased    sister  with   surviving  sistei' — 

2013. 

legacv  to  nephews  and  great  nephews  as  "next  of  kin" 

— 10i6. 

to  divide  residue  "hetAveen  the  children  of  A.  and  B." 

— each  of  the  children  and  B.   (whose  share  fell  into 

intestacy  as  an  attesting  witness) — 1419. 

"among  my  children  and  the  children  of  A.,  each  to 

have  an  equal  share" — 763. 

to  A.  and  the  cliildren  of  B.  "each  one  to  have  an 

equal  share"  and  the  children  of  C.   "to  take  their 

equal  share  with"  A.  and  the  children  of  B. — 549. 
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"equally  between  my  nieces,  my  nepheAV  B.  and  the 
children  of  C."— 1425. 

grandchildren — residuary  income  to  two  children  in 
proportion  to  number  of  children  of  each  for  the  time 
being  and  on  death  of  either  his  cliildren  in  like  pro- 
portion and  on  death  of  both,  to  grandchildren  share 
and  share  alike — with  substitution  of  the  next  of  kin 
of  any  grandchild  who  proved  unworthy — 1754. 
"heirs  of  A.  (deceased),  B.  and  his  heirs  and  C.  and 
his  heirs — share  and  share  alike" — B.  and  C.  and  the 
heirs  of  A.  (together)  oach  take  one  share — 335. 
And  see  Per  Stirpes. 

PERPETUITY: 

what  is:  limitation  over  after  indefinite  failure  of  issue 
—223. 

remainder  over  on  death  of  first  taker  without  issue 
(indefinite  before  1851)— 1760. 

executory  devise  on  death  of  first  taker  "without  leav- 
ing issue"  (before  1851)— 212. 

remainder  after  A.'s  life  to  his  children  (including 
those  born  after  testator's  death)  and  on  their  death, 
to  their  next  of  kin — last  remainder  too  remote — 828. 
trust  for  corporate  existence  of  bank  and  any  exten- 
sion, though  no  provision  by  law  for  extension  beyond 
twenty  years — 1355. 

maintenance  of  brass  band  for  music  at  testator's 
grave— 1809. 

bequest  that  "may  be  employed"  for  building  monu- 
ment—974. 

repairs  and  maintenance  of  monument — 1809. 
legacy  to  executor  for  maintenance  of  burial  plot 
(otherwise   by    statute    to    cemietery    corporations) — 
1232. 

bequest  for  peipetual  repair  of  gTaves  (not  within 
subsequent  statute  1878)— 974. 

cemeterv  company — may  take  for  perpetual  repair, 
&c.,  by  Act  of  1878—97*7. 

what  is  not:  limitation  over  on  definite  failure  of  issue 
—125. 

bequest  over  of  personal  property  on  death  of  first 
taker  without  issue — i.  e.,  on  definite  failure — 681. 
39 
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legacy  to  A.  and  over  on  her  death  '"without  an  heir" 
— i.  e.,  executory  bequest  on  definite  faihire — 090. 
remainder  over  if  first  taker  ''die  without  heirs  and 
intestate"— 213. 

cross-remainder  to  survivors  on  death  of  any  devisee 
without  issue — notwithstanding  further  remote  con- 
tingency on  death  of  their  unborn  children  without 
issue — (which  did  not  happen) — 627. 
trust  to  pay  income  to  children  or  their  heirs — "for 
the  benefit  of  my  children  and  their  immediate  heirs 
*     *     *     secured  to  them  through  life" — i.  e.,   the 
life  of  all  the  children— 1689. 
rule  not  applied  to  charity — 1130. 
in  part — does  not  invalidate  an  active  trust  for  other 
independent  and  valid  purposes — 2003. 

PERSONAL  ASSETS: 

estates  pur  auter  vie — not  devised — (1795)  S.  27,  §1 ; 
Rl-189,  §1;  R2-223,  §1;  R4-363,  §1;  115-913,  §1; 
R6-1243,  §1;  R8-3756,  §1. 

And  see  Assets. 

"PERSONAL  OR  3IIXED": 

not  including  real  as  against  heir — 1036a. 

PERSONAL  PROPERTY: 

limitation,  over:  valid  after  bequest  to  C.  and  over  on 
her  death  "without  leaving  issue  living  at  her  death" 
—609. 

on  definite  failure  of  issue — 610. 

And  see  x^bsolute  Gift. 

"PERSONS": 

construed — not  including  church  corporation  legatee 
in  trust — in  residuary  bequest  to  "all  those  persons 
that  I  have  given  legacies  to" — 540. 

"PERSON  AGGRIEA^D": 

in  appeal  from  probate   (R9,  §204)— 1140. 

"PERSON  CONCERNED": 

in  citation  on  caveat  (R9,  §13)— 1140,  2096. 
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per  stirpes: 

heirs  take  real  property — 1784. 

lieirs  of  the  body  take  per  stirpes  in  residuary  legacy 
to  A.  and  the  heirs  of  his  body — 73. 
to  children  J.  and  E.  "or  their  heirs" — the  heirs  tak- 
ing- by  substitution — 1009. 

issue  take  remainder  after  death  of  children,  each 
share  "to  his  issue  in  equal  parts" — 1720. 
residue  to  be  "equally  divided  share  and  share  alike 
between  my  children  and  their  heirs — i.  e.,  to  A.,  B. 
and  C.  each  a  share  and  the  children  and  heirs  of  D. 
and  E.  each  a  share" — 1218. 

income  to  be  equally  divided  between  two  sons  and 
principal  "at  their  death  to  be  equally  divided  be- 
tween my  grandchildren" — 1797. 
And  see  Per  Capita. 

pleading. 

Text.   130. 
Statutes : 

omission  to  plead  plene  administravit  not  conclusive 
of  devastavit  in  subsequent  action  on  the  judgment 
—(1865)  S.  132,  §1;  R6-377,  §18;  R8-1396,"  §18  ; 
(1900)   S.  519,  §17.     C.  1879. 

not  equal  to  admission  of  devastavit  and  execu- 
tor may  prove  contrary  on  twenty  days'  notice — 
(1900)'  S.  519,  §17. 

Orphans'   Court  may  amend   all  defects   and  errorg 
in  any  proceeding (1885)  S.  445,  §1;  E7-775,  §24; 
E8-2353,  §209;  R9,  §195. 
Cases  : 

accord  and  satisfaction:  account  between  executor  and 
lee:atee  and  receipt  by  le2:atee — sufficient  statement 
—793. 

accounting:  answer  must  deny  fraud  alleged  in  bill  for 
accounting  filed  by  administrator  of  deceased  against 
surviving  partner — 1750. 

bill  for  accounting — answer  without  accounting  inad- 
missible  where   plea    or   demurrer  sufficient — 829. 

action  pending:  must  be  averred  by  administrator  pen- 
dente lite— 180. 

assets:  in  action  against  administrator  on  judgment 
quando  sufficient  to  aver  assets  came  to  administra- 
te!—221. 
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replication  to  plea  of  no  assets  (111-37,  §§1,  2,)  in 
suit  for  legacy — improper — procedure  should  be  by 
reference  to  auditors — 59. 

assignment  of  claim:  copy  necessary  in  action  by  as- 
signee of  claim  on  demand  for  particulars — 2007. 

bond:  several  breaches  not  to  be  joined  in  one  count — 
1487. 

breach  of  condition  of  bond — must  follow  the  bond — 
265. 

statement  that  they  "did  not  duly  account"  and  "have 
not  paid'- — suiRcient — 1180. 

charge  of  legacy:  bill  to  enforce  must  aver  possession 
of  land  in  defendant — 1169. 

ca-administrators:  must  deny  devastavit  as  to  fundPi 
received  by  either — 206. 

death,  action  for:  averment  of  legal  presence  on  de- 
fendant's premises — 2098. 

equitable  defence:  answer  to  bill  in  equity  against  ad- 
ministrator for  distribution  setting  up  loss  of  deposit 
and  special  claim  in  trust — 1867, 

general  issue:  admits  probate  in  action  by  executoi' — 24. 
admits  devise  in  statutory  action  against  devisee — 
472. 

admits  assets  in  statutory  action  against  heirs  and 
devisees — 472. 

heirs  and  devisees:  plaintiff  need  not  aver  want  of  per- 
sonal property — 392. 

interpleader:  bill  by  executor  should  not  state  the  case 
of  the  adverse  claimants — 1065. 

jurisdiction:  facts  showing  jurisdiction  must  appear  if 
limited  jurisdiction — 222. 

merger  of  mortgage:  in  trustee's  later  title — how 
pleaded  in  equity — 1357. 

misjoinder:  in  trover,  conversion  by  testator  and  con- 
version by  executor — 150. 

promise  by  testator  and  money  paid  as  surety  for  tes- 
tator after  testator's  death  for  use  of  executor — may 
be  joined — 177. 

money  counts:  inadmissible  against  administratoi' — 
114. 

quantum  meruit  for  services — proof  of  contract  for 
specific  property  not  admissible — 905. 
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avermeut  against  executor  of  special  contract  for  ser- 
vices without  common  counts — 2037. 
sutficient  to  aver  money  paid  for  use  of  defendant 
as  executor — 357. 

viiiltifarioits:  bill  as  next  of  kin  for  accounting  of  per- 
sonal property  and  as  heir  for  accounting  of  rents 
collected — 555. 

bill  in  equity  for  accounting  by  executor  and  sale  of 
land  and  distribution  of  proceeds  and  to  set  aside 
sale  made  by  him  and  remove  executor — 678. 
bill  by  widow  and  next  of  kin  against  surviving  part- 
ner of  deceased  for  account  of  rents  of  partnership 
real  property  and  for  accounting  with  representa- 
tives of  deceased  for  partnership  business— 593. 
in  equity — multifariousness— subject  to  amendment 
—1159. 

not  multifarious— bill  for  accounting  for  separate  es- 
tates, one  foreign,  mingled  in  investments  in  New 
Jersey  lands — 2245. 

nour joinder  of  parties:  non-joinder  as  plaintiff  of  rep- 
resentative of  deceased  co-obligee  with  survivor 
should  be  raised  by  demurrer— 697. 

note  of  decedent:  payable  one  year  after  death— deli v- 
eiw  by  decedent  or  promise  by  executor  must  be 
averred — 2263. 

plene   admindstravit :  propriety    questioned    under    In- 
solvent Estate  Act  of  1820   (S.  79  ;  R2-766,)-194. 
executor  may  plead  since  statute — 204. 
executor  may  prove  payment  of  debts  and  expenses 
preferred  by  statute — 204. 

if  not  pleaded  the  judgment  admits  assets— 206. 
cannot  be  pleaded  after  judgment  by  default— 7,  221. 
available  against  judgment  quando — 221. 

presentment  of  claim:  averment  not  necessary  to  main- 
tenance of  action  against  executor — 1180,  485. 
non-presentment  of  claim  under  order  limiting  cred- 
itoi — pleaded  in  bar — 364. 

sufficient  replication  that  claim  arose  after  the  time 
limited- without   averment  of   assets — 357. 
claimant  in   default  of  presentment   against   undis- 
tributed assets  (R9,  §77,)  must  aver  final  settlement 
—502. 
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refunding  bond:  want  of  it — set  up  by  plea  in  abate- 
ment — 80. 

specially  pleaded — 62. 

plaintiff  need  not  aver  refunding  bond  filed — but  de- 
fendant must  plead  in  abatement — 2068. 
necessary  averments — in  action  on  refundiru]^  bond — 
209. 

release   of  dower:  how  pleaded — 158. 

representative  capacity:  letters  in  New  Jersey  must  be 
averred — 289. 

sufficient    in    equity    if    facts    sufficiently    alleged, 
through  formal  allegation — 798. 

defendant  need  not  be  described  as  executor  if  suffi- 
cient averment  of  his  representative  capacity — 802. 
allegations    only    against   individual — defendant   not 
charged  as  executor — 1383. 
executor's  note  as  a  personal  liability — 396. 
death  of  intestate  and  grant  of  letters  must  be  stated 
in  bill  in  equity  by  administrator  to  foreclose  mort- 
gage belonging  to  intestate — 2101. 
due  execution   of  will   must  be   averred   at  law   in 
claiming  title  under  it  as  devisee — 212. 

statute:  miscitation  does  not  invalidate  procedure  un- 
der it— 1272. 

statute  of  limitations :  special  count  proper  for  averment 
of  promise  by  representative — 2216. 

tmtst:  directions  of  testator  tending  to  create  a  trust, 
must  be  alleged  in  bill  for  construction  if  they  are  to 
be  considered — 2268. 
And  see  Death,  Action  foe — Doweb. 

PLEDGE: 

administrator  may  redeem — 1004. 

pledgee  takes  pledge  of  stock  by  executor — subject  to 

the  trust— 2121. 

PliENE  ADMINISTRAVIT: 

see  Pleading. 

"POSSESS": 

riffht  to  possess  carries  right  to  receive  the  rents — 
700. 
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"possksskd  of": 

construed— accrued  rents  included  in  property  that 
testator  might  die  '^possessed  of*'— 568. 

"POSSESSION": 

construed  as  absolute  gift  of  personal  property     807. 

■POSSIBILITY  OF  ISSUE  EXTINCT": 

not  at  age  of  sixty-five  years— 2165. 

POSTHrMOVS   CHILDREN. 

StxVTUTes  : 

take  by  descent  ^vith  others— (1799)  S.  32,  §1; 
Rl-339,  §1;  E2-392,  §1;  (1817)  S.  52,  §2;  E2-608, 
§2;  R4-337,  §§7,  9;  E5-212,  §§7,  9;  R6-296, 
§§7,  9;  R8-1193,  §§7,  9. 

take  intestate  share  of  testator's  estate,  unless  pro- 
vided for  or  expresslv  excluded  by  will— (1799) 
S.  32,  §2;  Rl-339,  §2;  R2-392,  §2;  R4-337,  §8; 
R5-212,  §8;  R6-296,  §8 ;  RS-1193,  §8. 

C/ases  : 

included  in  gift  to  gi-andchildren  ''living  at  the  time 

of  my  decease" — 1689. 

see   After-Boex    CtiiLDEEN— Childee^t. 

POWERS: 

in  general: 

io  receive  and  apply  rents  of  residuary  land— not  ex- 
tended to  specific  devise  by  general  expressions  in  ear- 
lier part  of  the  will— unless  necessary  after  exhaust- 
ing residue — 1103. 

power  to  beneficiary  to  receive  principal  as  well  as 
income  from  tiiistee  by  executing  request  in  particu- 
lar manner— intention  not  presumed  nor  execution 
supplied  by  court  without  such  act — 443. 

power  of  appointment. 

Cases  : 

implied:  devise  to  A.  "to  be  by  her  possessed  and  en- 
joyed, to  her,  her  heirs  and  assigns  forever''  and 
over,  if  she  die  "without  heirs  and  intestate"— 450a. 
direction  to  executors  "to  sell  or  dispose  of  the  real 
estate  and  to  divide  it"— 233a. 
what  is  not— to  wife  for  life  "to  keep,  sell  or  dispose 


616  Succession  Law  of  New  Jersey. 

POWER   OF   APPOINTMENT — Continued. 

*  *  *  as  she  shall  see  fit"  and  remainder  over 
at  her  death  of  "estate  which  shall  then  remaiil" — 
not  include  power  to  dispose  by  will — 467. 

construction:  extended  to  secondary  shares — under  de- 
vise in  default  of  execution  of  former  power  of  ap- 
pointment to  the  residuary  legatees  ''upon  the  same 
trusts  and  with  like  powers"  (they  having  life  es- 
tates with  power  of  appointment) — 2184. 

execution:  sufficient — by  general  devise  without  recital, 
where  donee  of  power  had  no  other  real  estate — 
1674. 

without  express  reference  to  the  power — by  be- 
quest to  the  ''surviving  legatees"  of  the  donor  under 
a  power  of  appointment  "among  my  legatees" — 1905. 
by  donee  dying  before  end  of  previous  life  es- 
tate—1828. 

execution  by  will— though  donee   (married  woman) 
had  no  power  to  will  real  property — 351. 
not  by  donee  who  lacks  testamentarv  mental  capacity 
—1297. 

not  before  testatoi-^s  death  by  donee  who  died  before 
testator's  death— 470. 

previous  will — no  execution  of  power  of  appointment 
reserved  in  marriage  settlement — contemplating  fu- 
ture will— 1841. 

not    executed — by    bequest    without    express    words, . 
which  can  be  satisfied  out  of  donee's  other  property 
—1772. 

execution  referred  back  to  date  of  the  power  (as  to 
inheritance  tax) — 321. 

payment  of  fund — to  appointee  under  donee's  will 
and  not  to  donee's  executor — 1828. 

unexecuted:  will  not  prevent  rule  in  Shelley's  case 
thougli  it  might  have  been  executed  to  that  effect — 
1380". 

release — donee  tenant  for  life  holds  power  in  gross* 
and   may  release  to  residuary  legatees — 970. 

donee  of  power  simply  collateral,  without  other 

interest,  mav  release  bv  authoritv  of  special  statuto 
—970. 

heneficiaHes:  none  can  be  excluded  under  power  to  dis 
pose  by  will  "between  my  children  and  grandchildren 
as  she  may  think  proper" — 1674. 
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or  among  "mj  lawful  issue"  including  children 

and    grandchildren    (whose   parents   were ,  living)-- 

2184. 

remainder   "to   my  legatees"    as   life   tenants   "shall 

direct"  includes  all — 93. 

power  to  appoint  "among  my  legatees"— satisfied  by 

appointment— to   donor's    surviving   legatees— 1905. 

limited  to  appointment  among  brothers   and  sister^; 

— other  appointment  void — 566,  599. 

to  class— on  default  of  execution  class  takes  equally- 

93. 

coupled   with   trust— "to   carry   into   execution   sucl 

charge  and  instruction  as  I  may  have  expressed  to 

him/'  could  only  be  executed  if  objects  defined  by 

instrument  executed  as  a  will — 1363. 

fails— with  trust  referring  to  future  designation  (not 

made)— 1363. 

indefinite   and   void— "to   such   benevolent,   religious 

or  charitable  institutions  as  she  may  think  proper'" 

-970,  970b. 

when    subject   to   inheritance    tax — see    Collatekat. 

Inheritance  Tax. 

power  of  attorney: 

death  of  principal  does  not  terminate  power  coupled 
with  interest    (association  of  underwriters)— 485. 

POWER  TO  COLLECT  RENTS: 

confined  to  purposes  of  the  will,  giving  no  estate  to 
the  executors — 548. 

POWER  OF  DISPOSAL: 

not  implied— residuary  real  and  personal  property 
to  A.,  and  limitation  over  "whatever  it  may  be  at  her 
death"  if  she  should  die  "without  leaving  any  heirs'' 
—883. 

■      in   life   tenant— from    limitation    over    at    her 

death  of  what  is  "then  remaining"— 955. 
not  limited  by  power  (exercised  by  executors)  to  ad- 
vance moneys  to  donee  of  the  power  of  disposal— 
1483. 

And  see  Fee  Simple— Life  Estate— Power  of 
Sale. 
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power  of  division: 

see  Power  of  Appointment, 

PO\l"ER  TO  MORTGAGE: 

does  not  include  borrowing  on  mortgage  for  improve- 
ment of  land — 1199. 

"in  order  to  pay  borrowed  money'' — construed  money 
borrowed  by  executor  for  repairs  and  expenses — not 
to  pay  debts  of  testator — 1601. 
see  Power  of  Sale. 

mortgage  executed  under  express  testamentary  power 
by  executor  for  individual  benefit — invalid  in  hand? 
of  mortgagee  with  notice — 1043. 

power  of  sale. 

Text.   82-84. 

Statutes  : 

qualifies  executor:  to  sue  in  partition — (1888)   S.  268, 

§1;  E8-2420,  §64;   (1898)  S.  273,  §40.     C.  1010. 
execution  hy:  acting  executor — (1815-1846)  S.  90,  §1 ; 
E2-573,   §1.     C.^316,   369,   1853,   1853a. 
see  Direction  to  Sell. 

surviving  executor— (1815)    S.  90,  §1;  R2-5T3,  §1 ; 
(1821-1846)  S.  95;  R3,  §19. 
see  Direction  to  Sell. 

administrators  c.  t.  a.  or  the  survivors  of  tliem^ — yiiaj 
execute  direction  or  power  of  sale — (1839)  S.  153, 
§1.      C.  550,  633. 

or  the   survivor  of   several   or  his   successoi^-* 

(1844)  S.  154,  §1;  R4-350,  §20;  R5-295,  §29; 
(1874-1888)  E6-395,  §11;  R8-1425,  §11.  C.  1064, 
1653. 

where  no  executor  named — (1839)  S.  153,  §2; 

(1844)  S.  154,  §2;  R4-350,  §21;  R5-275,  §21; 
R6-395,  §12;  R8-1425,  §12. 

execution  of  testamentary  power  of  sale  or  trust  bv 
administrator  c.  t.  a.  or  trustee  appointed  on  removaT 
or  discharge  of  sole  predecessor — (1874)  I\6-751, 
§129;  R8-'2353,  §129;  R9,  §151.  0.369. 
power  of  sale  vested  in  successor  (trustee)  appointed 
by  Chancery — though  discretionary — unless  expressly 
prohibited  bv  the  will— (1867-1892)  S.  322,  §10'- 
R6-1224,  §.5';    (1892)    S.  320,  §1  ;  "R8-3683,   §8. 
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administrator  c.  t.  a.  or  survivor  may  execute  power 
of  sale  or  trust,  though  discretionary,  unless  other 
successor  provided  by  Avill— (1888)  S.  463,  §§1-3; 
R8-1425,  §§21-23.  C.  899,  2267. 
And  see  Direction  to  Sell — Tefsts  and  Trus- 
tees. 

value  of  real  property  under  devise  in  trust  or  power 
of  sale  considered— in  fixing  bond  of  administration 
c.  t.  a.— (1839)  S.  153;  §3;  (1844-1898)  S.  154, 
§3;  E4-350,  §22;  R5-275,  §22;  R6-751,  §45; 
R8-2353,  §45. 

bond    adapted   to   the   nature   of   the   letters— 

(1898)  E9,  §47. 

execution  by  administrator  c.  t.  a.  or  d.  b.  n.  or  sur- 
vivor must  he  first  approved  bv  Orphans'  Court  and 
secuHtv  furnished-(1888)  S.  463,  §2;  ES-1425, 
§22.     C.  2243. 

deeds  confirmed  though  sale  not  submitted  and  ap- 
proved under  S.  463,^  §2-(1889)  S.  289,  §1;  287, 
§1;  (1891)  S.  423;  E8-1425,  §41;  (1903)  S.  522, 
§1;  (1904)  S.  504. 

guardian  of  lunatic  ti-ustee  may  execute  power  undeu 
direction  of  court— (1897)    S.  285,  §6. 
married  woman  mav  execute  power  as  if  sole — (1904) 
S.  501. 

purchaser— under  deed  by  executor,  administrator  or 
trustee — exonerated  by  recital  of  payment  from  re- 
sponsibilitv  for  application  of  money — (1884), 
S.  405;  E7-293,  §6;  E8-1425,  §31. 
under  deed  by  administrator  c.  t.  a.  in  execu- 
tion of  power  or  direction  of  will — not  liable  for  ap- 
plication of  purchase  money — (1888)  S.  463,  §3; 
E8-1425,  §23. 
Cases  : 

application.:  extended    to    share    specifically    devised — 
1526. 

to  separate  share  devised  and  held  in  trust — 984a. 
"all  or  any  part  of  my  real  estate"  not  restricted  to 
property  devised  to  executors  in  trust — 245. 
devise  of  the  homestead  to  the  widow  for  widowhood 
and  one-third  of  the  "proceeds"  on  her  marria2:e  and 
general  power  to  sell  all  lands  "not  herein  disposed 
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of"  and  to  sell  the  homestead  after  death  of  wife — 
may  sell  homestead  after  wife's  re-marriage — 594. 
where  testator  "devises"  the  homestead  ami  "gives" 
the  residuary  real  property  and  authorizes  sale  of 
the  land  "not  hereby  devised" — sale  being  necessary 
for  purpose  of  the  will— 2144. 

"real  estate  not  devised"  does  not  include  land  de- 
vised to  children  "to  return  and  become  part  of  my 
estate"  on  their  death  without  issue — 550. 
includes  after-acquired  land  (after  1851) — 691. 
devise  in  trust  with  power  of  sale — not  affected  by 
subsequent  birth  of  issue — 1034. 
hy  whom  executed:  by  acting  executors  (will  directed 
sale — court  does  not  refer  to  statute) — 1160. 
by  all  executors  who  qualify — one  cannot  delegate  to 
anothei— 1093. 

by  agent  (real  estate  broker) — ministerial  act  under 
discretionary  power — 1369. 

evidence  of  authority  discussed  and  found  in- 
sufficient— 1369a. 

by  acting  executor — devise  to  executors  in  trust  and 
power  of  sale  to  them  or  a  majority  of  them  or  of  the 
survivors  of  them — on  refusal  of  others,  sole  acting 
executor  may  sell — under  Acts  of  1815  and  1817 — 
316. 

by  married  woman — if  power  to  husband  and  wife 
as  executors  and  husband  disqualified  as  executor — 
1160. 

by  remaining  executor — after  resignation  of  co-execu- 
tor— general  direction  and  power  of  sale  to  executors 
(not  by  name)  and  the  survivor  of  them — 1853, 
1853a. 

after  removal  of  executor  discretionary  power  of  sale 
may  be  exercised  by  remaining  executor — (language 
of  will — "it  is  my  will  and  wish") — 369. 
bv  remaining  executor — statutes   reviewed   bv   Beas- 
lev,  C.  J.— 369. 

"ordered  to  be  sold"  (in  R6-395,  §10,)  "must  be  held 
to  refer  to  every  power  of  sale  unless  the  will  plainly 
imposes  a  limitation,"  Beasley,  O.  J. — 369. 
bv  survivor — under  direction   to  sell  in  executors — 
404. 
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not  by  surviving  executor  (before  1815)  unless  au- 
thorized by  will — 29. 

by  substituted  administrator— 2243,  2267. 
by  administrator  c.  t.  a. — 633. 

by  foreign  administrator  c.  t.  a. — Orphans'  Court 
cannot  confirm  in  absence  of  New  Jersey  record — 
1271. 

by  successor  in  ofiice — 899. 

passes  to  successor — direction  to  sell  on  death  of 
youngest  child — 1739. 

discretion  given  virtute  officii  (since  statute)— passea 
to  successor  ^n  office — 924. 

(before  statute)   though  at  such  times  and  in 

such  manner  as  executors  "think  advisable'' — 804, 
1498. 

(before  statute)  though  to  executors  "for  such 

price  as  in  their  judgment  shall  be  right" — 817. 

power  of  sale  "at  such  times  and  in  such  manner  as 

they  shall  think  advisable"— 1498. 

could  not  be  executed  by  administrator  c.  t.  a.  (before 

present  statute) — 14. 

to  sell  "as  to  my  executors  seem  best"  (before  1888) 

— not   transmissible   to    successor — 1653. 

"at   the   discretion   of   my    executor"    (before 

1888)— "does  not  pass  to  his  executor — 550. 

nor  an  active  trust  (before  1888)  to  invest  and 

pay  income — 1906. 

power  of  sale  in  sole  executor  who  was  also  decedent's 
son  and  devisee  in  fee — dies  with  him  and  does  not 
pass  to  his  successor — 859. 

execution  by  administrator  c.  t.  a. — not  include  sale 
under  devise  to  executor  in  trust — 1064. 
execution  by  administrator  c.   t.   a. — review  of  stat- 
utes by  Magie,  C.— 1064. 

not  by  substituted  administrator — devise  to  testamen- 
tary trustee  with  power  of  sale — 2267. 
execution  by  married  executrix  with  husband — 1160. 
power  of  sale  cannot  be  given  to  Orphans'  Court — 
149. 

devise  to  several  with  power  of  sale  in  Orphans' 
Court  is  subject  to  sale,  by  order  of  the  Orphans' 
Court  in  partition  suit — 149. 
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conditi&ns  and  limitations:  subject  to  consent  (^f  life 
tenant — power  to  consent  not  defeated  by  judgment 
against  the  life  tenant— judgment  creditor  subject  to 
the  consent — 775. 

direction  to  "consult  the  heirs"  does  not  require  con- 
sent of  all— 1301. 

with  consent  of  A. — ends  on  A.'s  death — 1038. 
conditioned  on  beneficiaries  not  agreeing  upon  a  di- 
vision— takes  effect  if  some  are  infants  and  legally 
incapable  of  agreement. — 633. 

if  widow  ''marry" — not  available  on  her  death   (be- 
fore testator's  death) — 18. 
restricted  to  j)m'poses  of  will — 908. 

though  given  in  general  terms — 548. 

devise  for  life  and  direction  to  executors  to  ''sell  and 

make  division"  among  remainder-men — restricted  to 

purpose  and  time  of  distribution — 2149. 

power   of  sale   for  purpose   of   division — terminated 

by  sale  and  conveyance  by  the  devisees — 1450. 

may  be  exercised  after  payment  of  debts  and  legacies, 

if  other  purposes  effected — 1306. 

not  dependent  on  validity  of  all  the  trusts — if  general 

and  absolute  in  form — 1853,  1853a. 

controls:  devise  in  fee  simple — 1608. 
devise  in  trust — takes  subject — 1523. 
takes  precedence  of  residuary  devisee  and  his  gran- 
tee—1306. 

assignment  by  devisee  subject  to  power  of  sale — car- 
ries interest  in  proceeds  of  sale — 1583. 
judgment  creditor  of  devisee  is  subject — 1563,  1854. 

and  proceeds  of  devisee's  share  go  to  his  grantee 

not  subject  to  lien  of  prior  judgment — 1854. 
execution  creditor  of  beneficiary  is  subject  to  power 
of  sale  and  division — 2087. 

after  long  delay — execution  creditor  of  devisee  takes 
priority — 877. 

election  to  tahc  land:  injunction  against  sale — on  elec- 
tion bv  cestui  quo  trust  of  entire  estate  to  take  the 
land— 1612. 

conveyance  to  beneficiaries  directed  by  court — 1003. 
no  election  after  sale  made  and  by  part  oi  the  l>ene- 
fiiciaries  only — 2241. 
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unperformed  agreement  of  sale  bv  devisees  not  an 
election  to  defeat  subsequent  execution  oi  power  of 
sale  for  division — 1583. 

public  or  private  at  option  of  executors  and  subject 
to  election  of  the  devisees  between  sale  and  division 
— devisees  are  entitled  to  know  what  executors  would 
do  and  to  notice  of  change  of  intention  before  mak- 
ing their  election — 403. 

estate  In  donee:  creates  no  estate  in  donee  of  the  power 
—232,  233. 

conveyance  in  fee — under  devise  and  power  of  sale  to 
widow  "during  her  widowhood" — 1775. 
conveyance  in  fee — note  by  Stewart,  Rep. — 1775. 
may  convey  fee — under  power  in  life  tenant  to  "per- 
fectly, freely  and  without  control  do  with  and  dispose 
of  the  same" — 1673. 

execution — m  what  manner: 

includes  mortg'age  under  direction  of  court — under 
power  to  sell  a  portion  for  payment  of  debts  and  great 
advantage  to  estate  in  raising  the  monev  ]>v  mortgage 
—1842." 

mortgage  authorized  by  court  for  needed  improve- 
ments for  benefit  of  the  entire  trust — though  income 
bequeathed  to  widow  for  life — 1665. 

executors  may  dedicate  streets  by  map — 507. 

informalitv  in  execution  cured  bv  special  act  (1872, 

P.  L.  357)— 389. 

purchaser  not  bound  to  see  to  application  of  purchase 

money — 1508,  771. 

not  executed  by  will — life  tenant  "to  use  or  sell  and 

dispose  of     *     *     *     as  she  shall  see  fit" — 467. 

under  a  general  power  of  disposal — defeating 

gift  over— 1003^ 

not  by  specific  devise  for  the  debts  of  the  specific  de- 
visees— not  included  in  power  to  sell  for  debts — 787. 
not  executed  by  joining  in  deed  of  heirs  reciting  that 
it  was  not  necessary  or  advisable  to  execute  the  power 
of  sale — 1504. 

not  (as  to  mortgage)  by  acce]:»ting  deed  of  mortgaged 
premises — 1086. 

not  include  power  to  mortgage — 1231,  2060. 
^'to  dispose  of"  not  include  mortgage — 1022,  1022a. 
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not  bj  partition  between  the  donees  (also  beneficiar- 
ies) of  the  power — 233. 

devisees  estopped  from  objecting  to  exchange  of  prop- 
erty made  by -their  consent — 2108. 
power  to  sell  (at  later  period)  does  not  include  power 
to  consent  to  electric  railway — 2094. 
not  include — right  to  charge  with  repairs  otherwise 
provided  for  by  will — 1012. 

power  in  legatee — not  executed  by  consent  to  execu- 
tor's selling  and  retaining  proceeds  in  trust — 1086. 
fraudulent  execution  to  effect  a  sale  to  the  executors 
— invalid  and  ineffective  as  a  conversion  against  heirs 
and  husband  of  deceased  heir — 762. 
fraudulent  execution  by  executor — supported  as  to 
bona  fide  purchaser — 579. 

sale  for  nominal  consideration  to  effect  a  mortgage 
and  reconvey  to  the  donee  of  the  power  (who  was  also 
devisee  for  life) — bad  as  against  mortgagee  with  no- 
tice—1234. 

negligence  in  exercise — executor  neglecting  to  exercise 
power  of  sale  for  debts  not  thereby  barred  from  col- 
lecting the  rents  as  life  tenant  pending  foreclosure  of 
mortgage — 528. 

separate  powers  for  different  beneficiaries,  badly  exe- 
cuted as  against  either — executor  cannot  compel  inter- 
pleader for  the  proceeds — sale  void — 2164. 
implied  in  executor: 

where  express  direction  to  sell  named  no  trustee  and 
distribution  of  the  proceeds  was  to  be  made  by  the 
executor — 816. 

from  direction  to  divide  and  invest — 1301. 
from  general  authoritv  to  sell  with  consent  of  heirs — 
801. 

from    authority    to    invest    proceeds — may    refer    to 
power  of  sale  to  a  previous  life  tenant — 1341. 
from  direction  to  "invest,  pay  and  divide" — 1193. 
trust  to  executors  to  divide,  pay  some  shares  and  hold 
others  and  pay  the  income — 1761,  2244. 
from  testamcntarv  plan  to  divide  and  pav  in  money 
—1134. 

as  to  all  residuary  real  property — direction  to  pay  an- 
nuitv  and  (after  A.'s  death)  certain  legacies  and  di- 
vide*^ "the  balance,  if  any"— 1700. 
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executor  to  distribute  proceeds  of  sale  directed  bv  the 

will— 904. 

from  charge  of  debts — 771. 

from  charge  of  legacy  by  direction  for  its  payment 

"out  of"  the  specific  property— 2110. 

trust  to  executors  to  control  and  manage  entire  estate,. 

with  provision  that  they  shall  not  sell  until  youngest 

child  is  twenty-four,  and  "proceeds'-  to  gO'  to  others, 

on  death  of  children  without  issue  before  distribution 

and  with  power  to  divide  lands  and  set-off  dower — 

1608. 

implied  in  life  tenant:  with  "remainder  that  may  be 
left  after  her  death"  to  children— 1224. 

not  implied:  from  direction  to  rent  for  support  of  life 
tenant  "or  to  make  such  other  arrangements  as  they 
might  deem  expedient" — 902. 
from  direction  to  invest  and  apply  income — 1565. 
from  gift  over  of  real  and  personal  property  "or  what 
remains,"  after  blended  gift  to  wife  for  life  or  widow- 
hood—1208. 

from  devise  to  widow  and  son  for  life  and  direction 
that  the  land  should  not  be  sold  unless  for  necessary 
maintenance  of  son— and  appointment  of  widow  as 
executrix — 1852. 

from  general  devise  of  real  and  personal  property 
after  payment  of  debts  and  deduction  of  advance* 
ments — 1114. 

direction  to  pay  debts,  "hold  and  manage"  during  mi-^ 
nority  of  cestui  que  trust,  invest  in  bond  and  mort- 
gage with  authority  to  use  part  of  principal  for  his 
support — 1274. 

direction  that  land  be  divided  or  sold  as  two  of  the 
three  devisees  should  agree   (one  being  an  executor 
and  one  the  wife  of  another  executor) — 489a. 
legacies  only  and  "deficiencv  or  surplusage"  to  "applv 
pro  rata  to  all"— 985. 

power  to   sell    "securities"   does   not    include   land— 
2164. 
And  see  Implied  Gift. 

when  to  he  exercised:  not  limited  by  direction  to  sell  in. 
one  year  "and  sooner  if  deemed  desirable"  by  execu- 
tors—1604. 

40 


626  Succession  Law  of  ]^e\v  Jersey. 

POWER   OF   SALE — Continued. 

after  time  limited  sufficient — in  direction  to  sell  and 
divide  "'within  eighteen  months" — 1814. 
executor  may  sell  under  a  naked  j)ower  of  sale  to  pay 
legacy  to  B.  after  marriage  of  A.,  where  the  land  was 
devised  to  her  "so  long  as  she  remain  uninarried  or 
until  she  deem  it  advantageous  to  sell" — 1522. 
after  long  delay,  if  no  laches  or  estoppel — 877a. 

review  of  cases  by  Depue,  J. — 877a. 

not  after  forty  years — when  all  debts  for  payment  of 
which  the  power  was  given  were  presumed  paid — SQ6, 
expires  with  minority  of  children — distribution  being 
directed  at  that  time — 1010. 

expiring  with  minority  of  the  children — will  noi; 
afterward  support  partition  suit  under  R8-2435,  §64 
—1010. 

discretion  vested  in  sole  executor  (who  was  son  and 
devisee) — expires  with  his  life — 859. 
devise  to  A.  and  B.  with  power  of  sale  given  to  ex- 
ecutors for  purpose  of  equal  division — power  termi- 
nated by  sale  by  A.  and  B.— 1450. 
before  time  designated — life  estate  to  wife  with  re- 
mainder to  executors  and  direction  to  sell  after  wife's 
death  and  divide  among  children  as  they  arrive  at 
twenty-one — sale  may  be  accelerated  by  consent  of 
wife— 1760. 

not  before  end  of  life  estate — where  given  only  for 
distribution  among  remainder-men — 2149. 
power  of  sale  after  death  of  A.— premature  and  in- 
valid before  time  named — 902. 

"at  the  expiration  of  a  term"— executed  on  release  of 
the  term — insufficient — 756. 

separate  powers  for  different  beneficiaries  to  widow 
in  her  lifetime  and  to  her  executor  at  her  death— ex- 
ecutor cannot  sell  in  her  lifetime  even  with  lier  oon- 
sent— 2164. 

power  to  sell  after  death  of  life  tenant  does  not  en- 
able executor  to  give  statutory  consent  to  electric  rail- 
way in  lifetime  of  life  tenant— 2094. 
for  payment  of  legacies— discretion  as  to  time,  after 
long  delay,  controlled  by  court  of  equity— 2252. 
see  DiRECTioisr  to  Sell — ^Sale  of  Land — Trusts 
AND  Trustees. 
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precatory  words: 

create  trust— eases  reviewed  hj  Green,  C.— 646. 
rule  stated  and  cases  reviewed  by  McGill,  O.— 929. 
enforced  as  trust— "in  good  faith  believing     *     *     * 
and  it  is  my  will" — 1547. 

''hoping  and  believing  they  (the  devisees)  will 
do  justice  to  A.  to  the  amount  of  half  of  the  farm" 
—646. 

-''desire"— used   in   other   parts   of   will   as    di- 


rectory—1190. 

legacy  to  A.  (who  died  before  testator's  death), 
with  '"request"  to  leave  it  at  his  death  to  B.— 1951. 

unless  contrary  intention   appeal- — 929. 

plain  discretion  not  controlled  by  testator's  "advice" 
and  "wish"— 764. 

absolute  estate  clearly  expressed  not  controlled 
by  expressions  of  wish,  but  wife  to  be  "untrammeled 
by  any  restrictions  and  conditions" — 1791. 

PREFERRED   DEBTS. 

Statutes : 

what  are  preferred:  medical  attendance  in  last  sickness 

-(1799-1820)  S.  35,  §1;  Rl-435,  §1;  (1820)  S.  79, 

§2;  R2-766,   §2;  R4-346,  §2;  R5-385,  §2;    (1852) 

S.  206,   §1;   E5-385,    §15;   R6-751,    §58;   E8-2353, 

§58;  R9,  %QQ.     C.  204,  813. 

funeral   expenses— (1799-1820)    S.  35,    §1;   Rl-435, 

§1;    (1820)    S.  79,    §2;    R2-766,    §2;    R4-346,    §2; 

R5-385,     §2;     (1852)     S.  206,    §1;    R5-385,     §15; 

R6-751,  §58;  R8-2353,  §58;  R9,  %QQ.     C.  1671. 

judgments     against     decedent— (1799)     S.  35,     §1  • 

Rl-435,  §1;  (1820)  S.  79,  §2;  R2-766,  §2;  R4-346i 

§2;  R5-385,  §2;    (1852)   S.  206,  §1;  R5-385,  §15; 

R6-751,  §58;  R8-2353,  §58;  R9,  %QQ.     0.  1671. 

actions  for  fraud— (1852-1874)  S.  206,  §1;  R5-385, 

§15. 

preferences  by  R6-751,  §58— preferred  against  insol- 

vent    estate— (1874)    R6-751,    §81;    R8-2353,    §81; 

R9,  §99. 

see  Insolvent  Estate. 
Cases  : 

statutes  reviewed  by  Grey,  V.  C— 2275. 

funeral  expenses— preferred  to  judgments— 1671. 
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not  preferred  to  execution  levied  before  dece- 
dent's death— 2275. 

judgments  at  law  and  in  equity  against  decedent  paid 
pro  rata,  and  irrespective  of  priority  if  assets  insuffi- 
cient for  all— 813. 

estoppel — against  creditor  claiming  preference  by  re- 
ceipt of  pro  rata  share  in  full  and  allowing  distribu- 
tion as  insolvent  estate  to  go  on — 1950. 

against  execution  creditor  proving  against  one 

share  in  partition — other  defendant  cannot  as  heirs 

claim  preference  for  funeral  expenses  not  so  proved 

—2275. 

trust  obligations — not  preferred — 1209. 

nor  general  liability  of  decedent  as  administrator  (not 

traced  to  particular  assets) — 1286. 

payment  of  preferred  debts — provable  under  plene  ad- 

ministravit — 204. 

see  Trust  and  Trustee. 

PREFERRED  LEGACIES: 

see  Abatement  of  Legacies. 

prerogative  court. 

Text.   12,  13. 
Statutes : 

constitution:  shall  be  held  by  the  ordinary,  chancellor 

to  be  ordinary  and  judge— (1784)  S.  16,  §2;  Kl-59, 

§2;    (1820)    S.  91,    §2;   R2-776,    §2;    R4-203,    §3; 

R6-214,    §51;    E8-1020,    §71;    (1900)    S.  518,    §3; 

(Const.  1844)  S.  144. 

vice-ordinary — to  be  appointed  from  among  the  vice- 
chancellors— (1888)      S.  551,     §1;     E8-162O,     §83; 

(1900)  S.  518,  §12. 

judge  of  Supreme  Court  mav  sit  for  the  ordinarv — 

(1830)    S.  87;  R3-297 ;  R4-203,   §5;  R6-214,   §53; 

R8-1020,  §73;  (1900)  S.  518,  §5. 

secretary  of  state  to  be  register — (1784)   S.  16,  §3; 

Rl-59,  §3;   (1820)   S.  91,  §3;  R2-776,  §3 ;   (Const. 

1844)    S.  144. 

court  provided  for  by  constitution  of  1844  (Art.  VI, 

sec.  1)— (Const.  1844)  S.  144. 
jurisdiction :  only  probate,  letters  of  administration  and 

guardianship    and    disputes    thereon — (1784)    S.  16, 
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§1;  Rl-59,  §1;  (1820)  S.  91,  §1;  R2-776,  §1; 
R4-203,  §1;  R5-697,  §1;  R6-214,  §49;  R8-1020, 
§69;  (1900)  S.  518,  §1. 

not  affected  by  Orphans'  Court  jurisdiction  as  to  pro- 
bate and  letters— (1820-1905)  S.  91,  §27;  R2-776, 
§27;  R-l:-205,  §22;  R5-574,  §22;  R6-751,  §4; 
R8-2353,  §4. 

exclusive  jurisdiction — inventory  and  account  of  its 
own  administrator  pendente  lite — (1874)  R6-751, 
§7;  R8-2353,  §7;  R9,  §6. 

powers  of  Orphans'  Court  extended  to  ordinary — 
(1874-1905)  R6-751,  §5;  R8-2353,  §5. 
co-ordinate  with  Orphans'  Court  to  determine  ques- 
tions of  collateral  inheritance  tax — (1892)  S.  188, 
§15;  (1893)  S.  189,  §15;  (1894)  S.  542,  §15; 
R8-3339,  §277. 

probate,  letters  and  inventory  before  ordinary — filed 
and  recorded  with  surrogate — same  effect  as  if  origi- 
nal there  and  copies  admissible  in  evidence — (1869) 
S.  361;  R6-751,  §6;  R8-2353,  §6;  R9,  §§4,  5; 
(1891)  S.  391,  §1;  R8-2353,  §237;  R9,  §4."^ 
see  Peobate. 

appeal  from  Orphans'  Court — not  subject  to  certiorari 
if  within  jurisdiction  of  Orphans'  Court   (Art.  VI, 
sec.  iv,  §3)  — (Const.   1844)— 144. 
see  Appeal. 
procedure:  process — personal  service  upon  non-residents 
—  (1871-1874)  S.  371,  §1. 

" service  upon  non-residents — by  appointee  of  or- 
dinary or  surrogate  thirty  days  before  return — pre- 
scribed proof— (1874)  R6-751,  §155;  R8-2353, 
§155;  R9,  §177. 

accounting  and  inventory  may  be  dispensed  with  as 
in  Orphans'  Court— (1878-1905)  S.  427,  §1; 
R7-775,  §9  ;  R8-2353,  §183. 

decree  enforced — by  process  to  sheriff  and  imprison- 
ment—(1795)  S.  24,  §18;  Rl-153,  §18;  R2-174, 
§18;  R4-203,  §8;  R6-214,  §56;  R8-1020,  §76; 
(1900)  S.  518,  §7. 

probate  letters  and  inventory  may  be  recorded  wuth 
surrogate — and  his  record  and  copies  admissible  in 
evidence— (1869-1905)  S.  361,  §§1,  2;  R6-751,  §6; 
R8-2353,  §6. 
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proceedings  in  Orphans'  Court — upon  original  pro- 
bate and  letters  in  Prerogative  Court— (1874) 
R6-751,  §7;  E8-2353,  §7;  R9,  §6. 
probate  and  letters  may  be  recorded  with  surrogate — 
and  record  and  copies  admissible  in  evidence — (1898) 
E9,  §5. 

letters  of  guardianship  mav  be  so  recorded  and  proved 
— (1874)^R6-751,  §6;  R8-2353,  §6;  R9,  §5. 
rules  to  be  made  by  the  ordinary — (1871)    S.  371, 
§4;  R6-751,  §167;  R8-2353,  §167;  R9,  §194. 
register  to  record  all  papers  which  shall  come  to  his 
hands   and  which  it  may  appertain  to  his  office  to 
record— (1795-1846)    S.  555,   §4;  Rl-193,   §4. 
filing    of   wills    and    inventories    prescribed— (1808- 
1820)     S.  106;     (1820)     S.  99,     §3:    R2-727,    §3; 
R4-808,  §10;  R6-1093,  §10;  R8-3104,  §10. 
register    to    register    all    proceedings    and    decrees — 
(1820)  S.  91,  §3;  R2-776,  §3;  R4-203.  §4;  R6-214, 
§52;  R8-1020,  §72;   (1900)   S.  518,  §4.      C.  2095. 
Avills  to  be  transmitted  quarterly  to  him  by  the  sur- 
rogates and  filed  by  him— (1820)  S.  91,  §24 ;  R2-776, 
§24;  R4-205,  §19;  R6-751,  §143;  R8-2353,  §143; 
R9,  §165. 

transcripts  of  probate,  as  evidence— see  Probate. 
register  to  record  all  wills,  probate,  letters  and  in- 
ventories— and   (in  pending  proceedings)    accounts — 
(1891)    S.  307,  §1;  R8-1020,   §79;    (1900)    S.  518, 
§10. 

fees  of  registei— (1808-1820)    S.  106 ;    (1817-1820) 
S.  103  ;  (1820-1847)  S.  99,  §4 ;  R2-727,  §4. 

as  in  Chancery — where  not  otherwise  provided 

—  (1815)  S.-104;  R2-574,  §5;  R4-455,  §1;  R6-399, 
§1;  R8-1438,  §1. 

like   surrogate— (1891)    S.  307,    §1;   R8-1020, 

§79;  (1900)  S.  518,  §10. 

fee  bill— (1846)  R4-445,  §2;  R5-285,  §2;  R6-399, 

§2;  R8-1438,  §2;  (1876-1879)  S.  552,  §3;  R6-1035, 

§3.     C.  2095. 

salary  substituted  for  fees  and  fees  to  be  collected  and 

paid    to    the    state    treasurer — (1879)     S.  553,    §1 ; 

R8-2957,  §5.     C.  2095. 
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shall  receive  no  fees  except  for  the  use  of  the 

state-(1881)  S.  554,  §1;  ES-295T,  §8.      C.  2095. 

appeal:  from  Prerogative  Court — see  Appeal. 
Cases  : 

jurisdiction:  after  caveat  filed  ^vitll  the  surrogate  and 
petition  for  probate  filed  and  withdrawn — 946. 
to  probate  w^ill  in  solemn  form  w^ithout  caveat — 696. 
to  pass  on  facts  de  novo  on  appeal  from  probate,  not- 
withstanding 1892,  P.  L.  28,  as  to  effect  of  verdict— 
1423. 

jurisdiction  and  appeal  reviewed  by  Beaslev,  (.'.  J., 
and  VanSyckel,  J.— 1590. 

procedure:  fees  collected  bv  register— belong  to  the  state 
—2095. 

PRESENCE  OF  WITNESSES: 

see  x\ttestation. 

present31ent  of  claims. 

Text.   91-94. 

Statutes : 

in  general:  by  order  of  Orphans'  Court— within  one  to 
two  vears  as  fixed  bv  court — on  public  notice  for  two 
months-(lT99-1847)  S.  40,  §14;  El-352,  §14; 
R2-410,  §14;  (1847-1855)  E4-92,  §15;  E5-467, 
§21.     C.  122,  204,  352,  693. 

within     nine     months,     under     oathir-(1855) 

S.  294,  §22;  R5-575,  §70;  (1874)  R6-751,  §59; 
R8-2353,  §59;  R9,  §67.  C.  352,  354,  364,  374, 
474,  693,  1927,  1950. 

against  insolvent  estate — by  order  of  Orphans'  Court 
— on  two  months'  public  notice — on  oath — within  one 
or  two  vears,  as  fixed  bv  court— (1819-1820)   S.  97, 

§1- 

within  six  to  eighteen  months,  as  fixed  bv  court 

—(1820-1846)     S.  79,     §3;     E2-766,     §3;     (1846) 

E4-346,    §3;   E5-385,    §3;   E6-751,    §82:   E8-2353. 

§82;  E9,  §100.     C.  174,  1505. 

extension  of  time  bv  Orphans'  Court  on  notice 

—(1893)   S.  383;  E8-2353,  §250;  E9,  §112. 

debts  not  vet  due  to  be  presented — ('1.^74)   E6-751, 

§61 ;  E8-2353,  §61 ;  E9,  §69. 
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debts  not  yet  due  to  be  presented  against  insolvent 
estate— (1820)  S.  79,  §9;  112-766,  §9;  R4-346,  §9; 
E5-385,  §9;  R6-751,  §83;  RS-2353,  §83;  R9,  §101. 
claim    secured    by    mortgage — (1881)     S.  410,     §1; 
R7-778,  §11;  R8-2353,  §198;  R9,  §87. 
in  case  of  default  in  taking  order  and  proceeding  on 
it — outstanding  or  disputed  claims  no  defence  to  ac- 
tion for  legacy  or  distributive  share  unless  action  on 
claim  brought  within  one  year  and  then  pending — 
(1849)    S.  216,    §6;    R5-275,    §33;    R6-751,    §65; 
R8-2353,  §65;  R9,  §76. 
see  Action — Insolvent  Estate. 

fon^nr.  must   be   in   writing   and   specify   particulars — 
(1849-1874)  S.  216,  §3;  R5-275,  §30. 
verification  not  required  in  statute  of  limita- 
tions—(1846-1874)      R4-92,     §15;     R5-467,     §21. 
C.  693. 

must  be  in  writing,  particular  statement  and  verified 
—  (1874)  R6-751^  §60;  R8-2353,  §§60,  228:  R9, 
§68.     C.  1142,  1216,  1216a,  1226,  1745. 

but  allowable  in  account  in  full  or  pro  rata,  if 

•)aid  in  good  faith  without  verification  and  proved 

.'orrect    in     accounting— (1890)     S.  456 ;     R8-2353, 

J228;  R9,  §68.     C.  1216,  1216a,  1226. 

against  insolvent  estate — must  be  under  oath — (1820- 

1874)   S.  79,  §3;  R2-766,  §3;  R4-346,  §3;  R5-385, 

§3.     0.  693. 

must  be  in  ^\'Titing,  particular  statement  and  verified 

—(1874)    R6-751,    §83;   R8-2353,    §83;   R9,    §101. 

C.  1626. 

exception  hij  sureties:  (1879)  S.  398,  §3  ;  R7-775,  §21 ; 
R8-2353,  §191;  R9,  §190. 

discharge  of  sureties  after  pavment — (1879)  S.  398, 
§4;  R7-775,  §22;  R8-2353,  §192;  R9,  §191. 

creditors  barred:  by  non-presentment  within  time  lim- 
ited bv  order  of  Orphans'  Court  after  public  notice 
oiven— (1799-1855)  S.  40,  §14;  Rl-352,  §14; 
'R2-410,  §14;  R4-92,  §15.     C.  122,  204,  352. 

by  decree  after  order  of  limitation  and  notice 

published  and  proved— (1849-1874)  S.  216,  §2; 
R5-275,  §29.     O.  1950. 

creditor  barred  on  order  and  notice  and  proof  of  pub- 
lication except  as   against  newly-discovered  assets — 
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(1855-1874)  S.  294,  §22;  E5-574,  §70.  C.  352, 
357,  693. 

or  by  decree  as  in  Act  of  1849,  S.  216— (1855- 

1874)   S.  294,  §23;  R5-574,  §71. 

by  decree  only— (1874)  R6-751,  §62  ;  R8-2353, 

§62;  R9,  §70.  C.  364,  377,  393,  896,  1142,  1180, 
1371,  1521,  1927,  1950,  1955. 

decree  barring  creditors  may  be  made  by  Orphans' 
Court  or  surrogate— (1889)  S.  453,  §l";  R8-2353. 
§221;  R9,  §70.     C.  474. 

no  bar  as  to  action  for  personalty  or  waste — (1874) 
R6-751,  §64;  R8-2353,   §64;  R9,  §75.     C.  1888. 
And  see  Waste. 

after  claim  barred  by  decree— proportionate  share  re- 
coverable against  distributive  share  or  legacy  in  hands 
of  representative  on  distribiition  decreed  and  not 
made  for  six  months — and  right  proved  by  non-filing 
of  refunding  bond— but  without  costs— (1849-1874) 
S.  216,  §5;  R5-275,  §32. 

proportionate  share  recoverable  against  unpaid 

legacy  or  distributive  share  in  hands  of  representa- 
tive— (1874)  R6-751,  §66;  E8-2353,  ^6Q;  R9,  §§72 
77.     C.  378,  502,  1249. 

creditor  admitted  on  petition  against  undis- 
tributed assets,  after  one  year's  delay  in  accounting 
or  obtaining  decree  for  distribution — and  with  or 
without  costs  against  representative — (1874)  R6-751, 
§69;  R8-2353,  §69;  R9,  §80.  C.  1216,  1216a. 
mav  sue  on  refunding  bonds — (1849)  S.  216,  §4; 
R5-275,  §31;  R6-751,'§67;  R8-2353,  §67;  R9,  §78. 
noiice  to  sue:  decree  or  order  limiting  creditors  bars 
creditor  not  suing  in  three  months  after  notice  to  sue 
—(1849)  S.  216,  §2;  R5-275,  §29;  R6-751,  §63; 
R8-2353,  §63;  R9,  §71.  0.357,  1006,  1927. 
creditor  of  insolvent  estate  must  sue  immediately  on 
exceptions  and  notice  to  sue — (1820)  S.  79^  §8; 
R2-766,  §8;  R6-346.  §8;  R6-751.  §87;  R8-2353, 
§87;  R9,  §105. 

notice  by  executor  to  sue  on  claim  presented  against 
undistributed  surplus  and  action  on  barred  claim 
within  one  month— (1889)  S.  455,  §3;  R8-2353. 
§227 ;  R9,  §74. 
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lies  against  executor  within  one  month  after  notice 

to  sue  on  cLiim  not  duly  presented,  after  settlement 

and     undistributed     surplus — (1SS9)      S.  455,     §2  ^ 

E8-2353,,  §226:  R9,  §§72,  74. 
prese7itment    against   surplus    before    distribution:    by 

creditor   in    default— (1889)    S.  455,    §1;    R8-2353, 

§225;  E9-72. 

action   by   creditor    in    default   on   refusal    or 

neglect  to  pay— (1889)   S.  455,  §2;  R8-2353,  §226; 

R9,  §73. 

creditor  barred  by  failure  to  sue  for  one  month 

after    notice    from    executor— (1889)     S.  455,     §3; 

R8-2353,  §227;  R9,  §74. 
after  judgment  on  hand:  on  proof  of  payment  of  all 

known  damages  and  on  proof  of  absence  of  executor 

or  administrator   and   default  for  more  than   seven 

years — on  application  of  surety,  order  of  Orphans' 

Court  and  notice— (1879-1898)  S.  398,  §1;  R7-775, 

§19;  E8-2353,  §189. 

so   (omitting  proof  of  absence  and  default  of 

representative)— (1898)  R9,  §188. 

such  presentment  to  be  in  writing,  particular 

statement  and  verified— (1879)  S.  398,  §2;  R7-775, 

§20;  R8-2353,  §190;  E9,  §189. 
against  proceeds  of  escheated   lands: — (1886)    S.  160, 

§1;  E8-1394,  §6. 
Cases  : 

application  of  statute:  necessary  to  set-off — 474. 

includes  claim  for  deficiency  on  mortgage  assumed 

by  decedent— 1786. 

deficiency  on  mortgage  foreclosed — may  be  presented, 

though   not   sued    (under   statute)    in   six   months — 

1595. 

is   barred   by   decree  barring  creditors   before 

foreclosure— 2219 ;  but  see  1927  and  1337  infra. 

prerequisite  to  bill  in  equity  to  set  aside  testator's 

sale  for  fraud — 1378a. 

waiver  by  admissions   and  payments  by  executor — 

2053. 

waiver — in  support  of  bill  in  equity  to  relieve  claim 

from  bar  for  non-presentment — 1142. 

not  waived  by  executor  saying,  before  time  for  pre- 
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sentment  expired,  that  it  was  all  right  and  would  be 
paid— 1687. 

not  applicable  to  debt  to  deceased  executor  for  ad- 
vances by  him  as  such  for  the  estate — 896. 

nor  to  action  on  claim  against  legatee  or  deviseft 

—1521a. 

nor  to  enforcement  of  mortgage  debt  hj  fore- 
closure— 1412. 

not  to  include  contingent  liability  for  mortgage  defi- 
oiency— 1927. 

claim  of  mortgagee  contingent — before  foreclosure — 
after  time  expired  for  presenting  claims — 1337. 
not  applicable  to  traceable  trust  funds — 943. 
nor  to  claim   for  mone^^  paid  for   executor  arisine 
after  time  for  limiting  creditors  expired — 357. 
second  presentment  unnecessary  after  assignment  of 
claim— 352. 

formal  presentment — no  bar  to  equity  proceeding  to 
enforce    a    trust    against    undistributed    estate — 445, 
•  1468. 
creditor  barred  may  sue  in  equity  for  discovery  (stat- 
utory)—1521. 

procedure  in  equity — by  bill  for  administration — ap- 
plied to  deficiency  on  mortgage  debt — irrespective  of 
provision  in  Chancery  Act  for  decree  for  deficiency 
in  foreclosure  (R6-I63,  §76,)— 1843a. 
formal  reqins-ites:  waiver  of  verification — cannot  be 
shown  in  action  at  law,  but  admissible  on  bill  in 
equity  for  enforcement  of  claim — 1142,  1745. 
statement  of  particulars  may  be  waived  by  executors 
—1745. 

publication  of  notice  must  appeal' — 1371. 
bringing  action  before  time  expired  is  not  a  sufficient 
presentment — 3  93. 

filing  bill  to  follow  alleged  trust  funds  into  property 
purchased  by  testator  is  not  sufficient — though  within 
time  limited  by  order  and  liability  admitted  in  part 
by  answer  of  executor — 1626. 

extension  of  time — cannot  be  made  by  Orphans'  Court 
after  order  and  publication  of  notice — 1505. 
insufficient  presentment  after  time  expired  though  be- 
fore decree— 377,  1950,  1955. 
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credits  barred:  no  bar  without  decree  (since  1874) — 
1180,  1927,  1950. 

default — not  a  bar  by  order  of  court  limiting  time  and 
no  further  proceeding  taken  under  the  statute — 122. 
decree  barring  for  non-presentment  is  conclusive  and 
not  subject  to  attack  collaterally — 1142. 
facts  established  by  the  decree,  if  taken — 352. 
claim  barred  by  order  without  decree — not  revived  by 
subsequent  repealing  statute  requiring  decree  to  bar 
—364. 

barred  creditor's  relief:  statutory  action — only  after  set- 
tlement of  account  and  surplus  in  hand — 378,  474. 
must  aver  settlement  of  account  and  undistributed 
assets — 502. 

barred  creditor's  share  in  proceeds  of  land  of  dece- 
dent sold  after  one  year — distribution  in  Chancery 
pro  rata  with  claims  duly  presented  (statute) — 1226. 
property  not .  accounted  for — includes  items  improp- 
erly credited— 1216,  1216a. 

without  presentment — against  undistributed    assets — 
under  E9,   §§68,  80 — pro  rata  with  all  creditors  of 
equal  degree  barred  in  like  manner — 1216a. 
creditor  barred  may  as  petitioner  under  R9,  §80,  ex- 
cept to  account— 1216,  1216a. 

cannot  proceed  in  equity  against  legatees  and  de- 
visees— when  relief  complete  at  law  under  R9,  §72 — 
1249. 

recourse  to  imdistributed  assets  (under  R9,  §75,  re- 
lating to  waste  or  misapplication  of  personal  estate! 
inapplicable  to  money  claims — 1888. 

pleading:  failure  to  aver  presentment^no  bar   to   aci 
tion  against  executor — 485,  1180. 
default — may  be  pleaded  in  bar  to  action  brought  be- 
fore time  expired — 393. 

bar  for  non-presentment — facts  must  be  specifically 
pleaded— 352. 
executor  must  plead  plene  administravit — 204. 

notice  to  sue:  satisfied  by  bill  in  equity  where  claim  nof 
actionable  at  law — 1054. 

not   (as  to  deficiency  on  mortgage)   by  bill  to 

foreclose,  where  statute  did  not  allow  decree  for  defi- 
ciency— 1006. 
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action  lies  on  bond  though  coUateral  mortgage  not 
first  foreclosed  under  statute — but  execution  may  be 
stayed— 479,  1595,  1595a,  1843a,  2059. 
action — when  commenced — 2  7  5 . 

notice  by  executor  disputing  claim  is  not  a  waiver  of 
the  statute  of  limitations — 1885. 
against  insolvent  estate:  statutory  limitation  runs  from 
date  of  order — 137. 

presentment  necessary — preferred   claim   against   in- 
solvent estate — 1806. 

bond  secured  by  mortgage  may  be  presented  before 
foreclosure  of  the  mortgage — 1595a. 
presentment  dispenses  with  statutory  action  for  defi 
ciency  on  mortgage  unless  excepted  to  or  notice  to  sue 
—1595a. 

stays  statute  of  limitations — 1595a. 

default  bars  claim  against  insolvent  estate — 49. 
teste  of  affidavit  need  not  appear — 174. 
And  see  Insolvent  Estate. 

presumption. 

Statutes : 

of  death — see  Death^  Presumption  of. 
from  not  filing  refunding  bond — as  to  non-payment 
of  legacv  or  distributive  share— (1874)  R6-751,  §68; 
RS-2353,  §68  ;  E9,  §79. 


Cases 


abatement  of  legacies— burden  of  proof  on  legatee  as 

to  value  not  satisfied  by  language  of  bequest — "for 

his  services  at  different  times" — 1503. 
accounting — burden    on    accountant — as    to   discharge 

items— 148,  927. 

items  of  discharge  rejected  if  court  equallv 

divided— 148. 

burden  on  complainant — in  bill  to  correct  ac- 
count after  settlement — 1328. 

burden  of  proof  of  error — after  decree — 1110. 

burden  as  to  fraud  or  mistake  on  applicant 

—198. 
advancement— land  conveyed  for  love  and   affection 

—979a. 

presumption  of  advancement  may  be  rebutted  by 

proof  of  consideration — 979a. 
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adverse  claim  of  property — delivered  by  executor — 
burden  on  executor  claiming  allowance — 1887. 

alteration  of  will — as  to  time  of  erasure — 1211. 
as  to  its  being  act  of  testator — 815. 

cancellation  of  will — found  cancelled  among  his  pa- 
pers— prima  facie  act  of  testator — 815. 

thougli  lie  said  shortly  before  his  death  that 

it  was  in  his  desk  and  was  all  right — 586. 

presumed,   if  not   found — rather   than  loss — 

1056. 

And  see  Lost  Will. 

capacity  of  testator — see  Capacity. 

decree  of  Orphans'  Court — presumed  legal — 101. 
and  regular — 488. 

devastavit — presumed  from  sheriff's  return  of  li.  fa. 
—206. 

election  to  accept  beneficial  provision — on  death  of 
legatee  before  formal  acceptance — 1805. 

intention  of  testatoi" — to  follow  general  rules — 909. 
to  dispose  of  entire  estate — 231. 

payment  of  annuity — after  twenty  years — 619. 

payment  of  claim — by  leo-acv  to  creditor — 303,  812, 
935. 

after  twenty  years — presumption  rebutted  in 

equity  by  verbal  admissions  between  husband  and 
wife— 2235. 

payment  of  distributive  share — after-born  child  prima 
facie  received  share  as  in  intestacv  (statute)  — 
1213. 

payment  of  legacy — after  twenty  years — 1385. 

after   twenty  years   from   settlement   of   ac- 
count—433. 

receipts  by  cestui  que  trust — as  admission  that  pay- 
ments recited  were  properly  made — 965. 

residue — favored  against  all  persons  but  particular 
legatees — 729. 

undue  influence — see  Undue  Influence. 

wife's  property — wife's  money  received  by  deceased 
husband  is  prima  facie  her  property — 821a. 

will — execution,  attestation  and  publication — see 
Attestation  (clause). 

knowledge  of  contents — see  Knowledge  of 

Contents. 


I 


Index  to  Statutes  and  Cases.  639 

PRINCIPAL  AND  AGENT: 

death  of  principal  does  not  terminate  power  coupled 
with  interest  (association  of  underwriters) — 485, 

principal  and  inc031e. 

Text.   111. 
Cases  : 

income  includes:  stock  dividends  declared  as  to  earn- 
ings—2129. 

pri/ncii/al  includes:  appreciation  of  assets — 1831. 
premium  on  gold  coin  helonging  to  decedent — 1652. 
accumulated  surplus  and  undivided  earnings  of  cor- 
poration stock — 951. 

accimiulated  surplus  and  undivided  profits  on  stock 
pending  testamentary  direction  to   sell — 1040. 

chargeable  to  income:  ordinarv  repairs — 1831,  1547a, 
764. 

taxes  chargeable  against — 879,  1831. 
improvements — 1 831. 

expenses  of  the  unimproved  trust  property — 1831. 
commissions  on  income  collected — 1150,  1713. 
annuity,  made  payable  out  of  net  rents,  is  confined  to 
them— 1204. 

income — charged  with  debts — accumulated  for  re-im- 
bursement  of  principal  applied — 915. 

chargeable  to  principal:  assessments  for  improvements 
—1260. 

counsel   fees   paid  by   executor   in   successful   trover 
suit  against  widow — though  she  was  specially  inter- 
ested in  income  as  annuitant — 1707. 
annuity  payable   out  of  residuary  principal,   where 
income  insufficient — 1325. 

annuity  in  lieu  of  dower,  with  power  to  sell,  direction 
as  to  investment  and  other  disposition  of  the  '"moneys 
remaining"  of  the  income  of  the  blended  fund — 2099 
principal    and    income — both    liable   for   comfortable 
maintenance  of  widow  ''out  of  my  estate" — 1981. 

apportionment  of  receipts  and  charges:  of  dividends—" 
between  principal  and  income — how  made — 1040a, 
1436. 

between  life  tenant  and  remainder — if  dividend 
partlv  made  up  of  accumulated  profits  or  surplus — 
951.' 
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apportioned  with  remainder-man  so  far  as  they 

represent  principal — 1436. 
assessment  for  improvements — 1780a. 
profits — on  property  purchased  in  foreclosure  of  mort- 
gage investment — apportioned  between  principal  and 
income — 1134. 

loss  on  foreclosure — between  principal  and  accrued 
interest  pro  rata — 686. 

loss  by  depreciation  of  security — and  the  taxes  on  it 
— between  life  and  remainder — 938. 
cost  of  redemption  of  premises  from  mortgage  during 
widow's  quarantine — between  life  tenant  and  dowress 
—1377. 

And  see  Apportionment — Curtesy — Dower — Life 
Estate. 

PRIZE  MONEY: 

assets — resulting  from  capture  before  testator's  death 
though  not  condemned  until  after — 784. 

PROBATE. 

Text.  45-48. 

Statutes  : 

jurisdiction:  reserved   to   provincial   governor — (1702) 
S.  6. 

exclusive  in  provincial  governor  and  his  appointees 
(for  letters  of  administration) — (1713)  S.  7. 
C.  410. 

bv  Prerogative  Court — hearing  and  determining — 
original  and  appellate— (1784)  S.  16,  §2;  El-59,  §2; 
(1820)  S.  91,  §2;  E2-776,  §2;  K4-203,  §3;  R5-697, 
§3;  E6-214,  §51;  E8-1020,  §71;  (1900)  S.  518,  §3. 
proponent  must  show  no  caveat  filed  in  dece- 
dent's county  or  notice  to  all  concerned — (1846) 
E4-203,  §2;  205,  §16;  E5-697,  §2;  E6-214,  §50 
751,  §16;  E8-1020,  §70;  2353,  §16;  E9,  §15 
(1900)   S.  518,  §2. 

by  surrogate — in  general — (1784)  S.  16,  §15;  El-59 
§15;  (1820)  S.  91,  §21;  E2-776,  §21;  E4-205,  §16 
E5-574,  §16;  E6-751,  §14;  E8-2353,  §14;  E9,  §13 
C.  1618. 
application  to  be  made  to  him  on  will  of  de- 
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ceased  resident  of  his  coimty^(187'i)  R6-751,  §15;. 
E8-2353,  §15;  E9,  §14. 

same  effect  as  by  ordinary — (1820)  S.  91,  §23  ; 

E2-776,  §23;  K4-205,  §18;  R5-574,  §18;  E6-751, 
§134;  E8-2353,  §134;  E9,  §156. 
by  Orphans'  Court— fo  determine  disputes  and  con- 
troversies respecting  the  existence  of  wills — (1784) 
S.  16,  §7  ;  El-59,  §7 ;  (1820)  S.  91,  §6  ;  E2-776,  §6  ; 
E4-205,  §5;  E6-751,  §14;  E8-2353,  §14;  E9,  §13. 
C.  1210,  1479. 

on  citation  in  case  of  doubt,  dispute  or  caveat — 

(1784)  S.  16,  §15;  El-59,  §15;  (1820')  S.  91,  §21; 
E4-205,  §16;  E6-751,  §14;  E8-2353,  §14;  E9,  §13. 
C.  1140,  2096,  946,  1777. 
probate  procedure:  after  ten  days  from  testator's  death 
—(1820)  S.  91,  §21;  E2-776,  §21;  E4-205,  §16; 
E6-751,  §16;  E8-2353,  §16;  E9,  §15.  C.  696, 
2115. 

application  in  writing  and  verified— Orphans'  Court 
Eule  1.     C.  1140. 

evidence — non-resident  subscribing  witnesses  exam- 
ined by  commission  issued  by  surrogate,  Orphans' 
Court  or  ordinary— (1824)  S.  82,  §5;  E3-90,  §5; 
E4-361,  §5;  E5-913,  §35;  E6-751,  §17;  E8-2353, 
§17;  E9,  §16. 

niav  be  proved  before  Prerogative  Court — (1784) 
8.16,  §1;  El-59,  §1;  (1820)  S.  91,  §1;  E2-776, 
§1;  E4-203,  §1;  E6-214,  §49;  E8-1020,  §69; 
(1900)   S.  518,  §1. 

on  proof  of  no  caveat  filed  in  county  of  dece- 
dent's residence  and  on  notice  to  "all  persons  con- 
cerned"—(1846)  E4-203,  §2  ;  E6-214,  §50;  E8-1020, 
§70;  (1900)  S.  518,  §1.  C.  518. 
any  person  interested  may  cause  transcript  to  be  re- 
corded with  surrogate— (1869)  S.  361,  §1  ;  E6-751, 
§6;  E8-2353,  §6  rE9,  §5. 

if  made  before  ordinary — copy  to  be  filed  with  surro- 
gate and  hereafter  within  thirty  days  after  probate 
and  before  filing  inventory  and  account — (1891- 
1905)   S.  391,  §1;  E8-2353,  §237. 

executor  shall  file  transcript  with  surrogate  to 

be  recorded— (1898)   E9,   §4. 
41 
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procedure  on  caveat — by  surrogate  bv  citation  return- 
able in  not  less  than  ten  days  after  service  to  Or- 
phans' Court— (1784)  S.  16,  §15;  Rl-59,  §15; 
(1803-1874)  S.  63,  §6;  E-2-776,  §21;  R4-205,  §16.  ' 
bv  citation  of  surrogate  returnable  to  Orphans'  Court 
—(1874)  R6-751,''§14;  R8-2353,  §14;  E9,  §13. 
C.  2232. 

Orphans'  Court  on  application  may  certify  to  ' 

Circuit  Court  and  trial  by  jujv  there — (1874) 
E6-751,  §19 ;  R8-2353,  §19 ;  R9,  §i8.  C.  400,  928, 
1201,  1272,  1864,  1864a,  1910,  1987,  2123,  2123a. 

extended  to  appeals  to   Orphans'   Court  from 

surrogate's  probate— (1888)  S.  449  ;  R8-2353,  §217; 
(1898)  R9,  §18. 

certificate  to  Circuit  Court  and  decree  by  Or- 
phans'   Court   on  record   returned — (1874)    R6-7r)l, 
§20;  R8-2353,  §20;  R9,  §19.     C.  1987. 
probate  certified  to  Circuit  Court — may  be  certified 
hv  it  to  Supreme  Court  for  advisory  opinion — (1874) 
R6-751,  §18;  R8-2353,  §19;  R9,'^  §19.      C.  400. 
verdict  of  jury — conclusive  as  to  facts  submitted  sub- 
ject to  be  set  aside  as  in  other  cases — (1892)  S.  458, 
§1;  R8-3756,  §37.     C.  1423. 
of  foreign  will — see  Foreign  Probate. 
see    Costs — Fees — ^fxcupative    Wile — Orphans' 
Court — Surrogate. 
effect  of  probate:  probate  conclusive  evidence  of  formal 
execution  of  will  of  resident— as  to  real  property  de- 
vised and  so  far  as  shown  by  the  probate — in  action 
commenced  after  seven  yeaii^  not  including  infancy 
of  the  heir  and  reseiwing  pending  suits — (1872-1873) 
S.  373;  (1873)  S.  390  ;'R6-1243,  §38 ;  R8-3756,  §36. 
will  properly  executed  and  regularly  proved  and  re- 
corded is  sufficient  for  devise  of  land— (1713-1898) 
S.  11,  ^2;  Rl-5,  §2;  R2-7,  §2;  R4-635,  §2;  R5-913, 
§37;  R6-1243,  §35;  R8-850,  §114.     C.  348.^ 

record    admissible    as    evidence — (1713-1898) 

S.  11,  §2;  Rl-5,  §2;  R2-7,  §2  ;  R4-635,  §2;  R5-913, 
§37;  R6-1243,  §35;  R8-S50,  §114. 
transcript  of  probate  before  Prerogative  Court    ad- 
missible in  evidence  in  all  courts— (1799)  S.  34,  §7; 
Rl-397.  §7  ;  R2-776,  §42  :  R4-203,  §9  ;  R5-697,  §9  ; 
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R6-214,  §57;  R8-1020,  §77;  (1900)  S.  518,  §8. 
C.  348. 

transcript  of  Prerogative  Court  probate  and  letters 
recorded  in  surrogate's  office — record  and  copies  ad- 
missible in  evidence— (1869)  S.  361,  §2;  R6-751, 
§6;  R8-2353,   §6;  R9,   §5. 

record  and  copies  of  surrogate's  probate  admissible 
in  evidence  like  transcript  from  Prerogative  Court — 
(1820)  S.  91,  §22;  E2-776,  §22;  R4-205,  §17; 
R.5-574,  §17;  R6-751,  §136;  R8-2353,  §136;  R9, 
§158.     C.  348. 

certified  transcript  of  will  proved  and  recorded  in 
Prerogative  Court  or  surrogate's  office  competent  evi- 
dence as  to  title  to  legacy  or  devise  as  though  will 
proved  bv  witnesses- (1874)  R6-751,  §21;  R8-2353, 
§21;R9,  §20. 
appeal  from  probate:  ordinary  ^ 'shall  hear  and  finally 
determine"  causes  from  surrogate  and  Orphans'  Court 
—(1900)  S.  518,  §3. 

all  persons  aggrieved  may  appeal  from  any  decree  or 
order  of  Prerogative  Court  to  Court  of  Errors  and 
Appeals— same  time  as  Chancery  appeal — (1869) 
S.  339;  R6-214,  §58;  R8-1020,  §78;  (1900)  S.  518, 

§9.     C.  1590,  1827a. 
And  see  Appeal. 
Cases  : 

jurisdiction :  in  county  of  testator's   domicil — 343. 

historv  and  statutes  reviewed  by  Pennington,   O.— 

410. 

administration   in  Xew  Jersey  because   of  personal 

property  here — 966. 

\yj  Prerogative  Court — after  petition  and  caveat  filed 

with  surrogate — 946. 

by    surrogate — after    caveat    filed    and    withdrawn — 

1618. 

by  Orphans'  Court — to  construe  will  in  distriluition 

proceeding  under  Act  of  1872,  S.  375 — 1087. 

order  to  distribute  according  to  terms  of  will — not  a 

construction — 1087. 
,  jurisdiction  of  surrogate — lost  after  order  of  Orphans' 

Court  fixing  hearing  on  caveat  and  not  recovered  by 

withdrawal  of  caveat — 1777. 

must  issue  citation  returnable  to  Orphans'   Court— 
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where  doubts  arise  on  the  face  of  the  will  because  of 
interlineations   and   erasures — 2232. 
no  jurisdiction  to  vacate  letters  and  make  other  ap- 
pointment pending  appeal  from  orioinal  appointment 
—1100. 
And   see   Orphans^   Couet — Preeogative   Court— 

SUEEOGATE. 

'procedure— production  of  iviJl:  compelled  by  citation 
irrespective  of  claim  of  lien  bv  attornev — 1288, 
1288a. 

application  for  prohate :  surrogate  niav  refuse  to 

receive  will  (for  want  of  formal  application)  under 
Rule  1  Orphans'  Court— 1140. 

citations  must  be  issued,  if  will  received  for  probate, 
though  surrogate  might  have  refused  will  for  want  of 
written  application — 1140. 

Avithdrawal  of  application — after  citation  issued  re- 
turnable at  a  time  already  past — 1171. 
notice  of  application  in  Prerogative  Court — statutoi-y 
requirement  of  notice  to  "all  persons  concerned"  ap- 
plied to  foreign  will — 518. 

— premature    pt'obate :  surrogate's    probate   not    set 

aside  by  Orphans'  Court  except  bv  statutory  appeal — 
2115. 

on  tenth  day  after  testator's  death — illegal  and  sub- 
ject to  be  set  aside  on  proper  application — 2115. 

— solem^n  and  common  form:  distinguished  bv  Mc- 

Gill,  O.— 939. 

history  traced  by  Magie,  O. — 696. 
in  common  form — not  surrogate's  probate  on  proofs 
—1210. 

by  Prerogative  Court — subject  to  subsequent  re- 
view by  same  court — by  probate  in  solemn  form — 696, 
966,  9'66a. 

in  solemn  form — by  Prerogative  Court  eight  months 
after  probate  by  it  in  common  form — on  application 
of  next  of  kin — 696. 

right  to  demand  probate  in  solemn  form — querv — 
1210. 

caveat:  interest  of  caveator  must  be  greater  than  mere 
relationship  to  beneficiary — 866a. 
non-resident  caveators  claiming  as  legatees  of  earlier 
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will  should  be  shown  to  be  living  and  should  prove 

their  standing  by  propounding  the  earlier  will — 670. 

''persons  concerned"  are  heirs  and  next  of  kin  as  well 

as  beneficiaries  undel*  will — 1140. 

citation  on  caveat — must  include  heirs  at  law  though 

not  mentioned  in  will — 2096. 

review  of  statutes  as  to  procedure  on  caveat  by  Dixon, 

J.— 1864a. 

receiver  in  equity  pendente  lite — 891. 

vjitlidrawal  of  caveat:  allowed,  before  action  by  Or- 
phans' Court — 1618. 

not  after  "Orphans'  Court  order  fixing  time  of 

hearing — 946,  1777. 

withdrawal — a  sutficient  consideration  for  prom- 
ise by  residuary  legatee^ — 498. 

no  equitable  relief  for  withdrawal  induced  by 

fraud  of  disinterested  parties — 1737. 

certifying  to  Circuit  Court :  on  caveat — statute  consti- 
tutional—2123a. 

certification  not  invalidated  by  miscitation  of  the  stat- 
ute authorizing  it — 1272. 
discretionary  with  Orphans'  Court — 1201. 
denial  of  motion  in  discretion  of  Circuit  Court  no 
ground  of  appeal — 1987. 

not  granted  on  application  made  after  all  the  wit- 
nesses had  been  examined — 1484. 
on  case  certified  on  caveat  to  Circuit  Court,  trial  can- 
not be  referred  to  Common  Pleas — 400. 
verdict  not  conclusive  on  Prerogative  Court  but  sub- 
ject to  constitutional  appeal — 1864,  1864a. 
exceptions  on  motion  for  new  trial  must  be  in  Circuit 
—not  Orphans'  Court— 2123. 

effect  of  probate:  conclusive  on  Chancery — until  re- 
viewed by  appeal — 790a. 

on  copy  of  foreig-u  probate — surrogate's  probate 

conclusive  on  Prerogative  Court  until  appeal — 410. 
copy  of  probate  as  evidence  in  ejectment — 348. 
decree  refusing  probate — not  evidence  as  to  title  of 
land  in  ejectment  suit — 123. 

appeal  aaid  review :  opening  decree — barred  by  six  years' 
laches  pending  probate  settlement  and  distribution — 
2096. 
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unperformed  promises  of  mouey,  if  caveat  not  liledy 
are  not  fraud— 2096. 

probate  of  will  of  married  woman — can  only  be  ques- 
tioned by  appeal — 790a. 

probate  by  surrogate — not  reviewable  by  Orphans^ 
Court  except  by  appeal — 1210. 

probate  set  aside — not  by  Chancery  pending  appeal 
from  surrogate — 1170. 
evidence:  not  necessar'v  to  produce  all  the  witnesses — 
304. 

probate  by  Orphans'  Court — on  testimony  of  one  wit- 
ness— 1211. 

conflict  of  witnesses  on  essential  fact  not  stated  in  at- 
testation clause — defeats  probate — 2188. 
proof  of  execution  of  will — by  attestation  clause  and 
one  witness,  other  witness  not  remembering — 1616. 
insufficient  evidence  of  execution  of  will — one  witness 
and  an  executor  (interested  as  entitled  to  commis- 
sions)— 18. 

incompetent  witness — interested  devisee  (though  after 
sham  conveyance  of  his  interest) — 539. 
all  subscribing  witnesses  must  be  produced  in  Chan- 
cery if  within  jurisdiction — 312. 

publication — must  be  shovai  by  due  proof  in  aliscnce 
of  attestation  clause — 1397. 

inspection  of  books  and  papers — contestant  must  show 
himself  entitled — 2105. 

on  case  certified  and  appeal  to  Prerogative  Court. 
evidence  beloAv  may  be  used  or  supplemented — 928. 

after  verdict  in  Circuit  Court— 1910,  1423. 

see  Evidence — Orphans'  Court^  procedure, 
see  Appeal — Evidence. 

"PRODUCTIVE  FUNDS,  UPON  GOOD  SECURITY": 

construed  authorized  investments — 1681. 

PROFITS  OF  BUSINESS: 

realized  by  legatee  for  life  in  continuing  the  business 
and  using  the  assets  of  the  decedent  Avithout  proving 
his  will — ^belong  to  estate  of  the  original  decedent— 
1615. 
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proof  of  claims: 

see  Claims  Against  Decedent — Presentment  of 
Claims. 

PllOPRIETOR'S   SHARE: 

subject  to  dower — notwithstanding  alleged  ens  torn — 
1952. 

PLIBLIC  OFFICER: 

sheriff's  execntor  may  sell  nnder  levy  made  by  dece- 
dent—11. 

publication  of  will. 

Text.  42. 

Statutes : 

necessary  to  devise  of  land— (1713-1898)   S.  11,  §2; 

Rl-5,    §2;    R2-7,    §2;    R4-635,    §2;    R5-913,    §37; 

R6-1243,  §35  ;  R8-850,  §114.     C.  669. 

required  for  all  wills— (1850)  S.  213  ;  (1851)  S.  214,, 

§1;    R5-913,    §24;  R6-1243,    §22;    R8-3756,    §22. 

C.  G69,  980,  982,  1584, 
Cases  : 

ivJiaf  i^:  identical  with  "declaring"  in  later  Act  of  1851 

—669. 

may  precede  testator's  signature — 1525. 

formal  words  unnecessary — words  said  by  others  in 

testator's  presence  sufficient — 811. 

will  read  aloud  to  testator  and  spoken  of  by  witness 

as  his  will— 1908. 

testator  must  declare  it  to  be  his  will — 1358a. 

saying  it  was  his  will  in  answer  to  question  of  one  wit- 
ness— 1584. 

informing  testator  that  the  witness  had  been  brought 

to  sign  the  will — 993. 

answer  of  testator  to  question  by  witness — 119. 

previous  appointment  for  the  purpose  and  mere  in- 
dication at  the  time  and  request  to  sign — 982. 

request  to  witnesses  on  taking  them  to  the  scrivener's 

house  showing  them  a  folded  paper  and  saying  it  was 

his  will — folded  paper  produced  at  house  and  signed 

presumed  to  be  the  same — 1373. 

review  of  cases  bv   Skinner.   J.,   in  Essex   Orphans^ 

Court— 1373. 
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no  proof  necessary  tliat  it  was  so  intended  or  under- 
stood—344. 

what  is  not:  testatrix  saying  she  was  "changing  her 
writings"  and  assuring  witness  who  asked  what  she 
was  doing  that  she  ''would  not  be  called  on  again" — 
980. 

presence  of  testator:  see  Attestation. 

presence  of  luitnesses:  necessary — 1358. 

explanation  by  third  person  to  witness  out  of  hearing 
of  testator  insufficient — separated  by  glass  office  par- 
tition—1863,  1863a. 

presumption:  as  recited  in  attestation  clause — 1824. 
attestation  clause  requires  strong  contradiction — 993. 
must  be  proved  if  no  attestation  clause — 1397,  2249. 
sufficient — if  witness  remembers  testator  said  some- 
thing which  was  so  understood,  though  words  not  re- 
membered— 2249. 
And  see  Ee-Pubi.ication", 

PURCHASE  UNDER  FORECLOSURE: 

by  executor — to  avoid  sacrifice  of  mortgage — 590. 

*'QUI  BE  SCRIPSIT  HAEREDEM": 

not  per  se  undue  influence — 1506a. 

REAL  ASSETS: 

see  Assets — Sale  of  Land. 

REAL  ESTATE: 

passes  by  devise  of  "all  my  real  and  personal  estate 
consisting  of  clothing,  &c."  (various  chattels  enumer- 
ated)—859. 

not  by  "devise"  of  "all  the  residue  of  my  property 
personal  or  mixed" — 1036a. 
see  Assets — Sale  of  Land. 

**REAL  ESTATE  DERIVED  FROM  A.": 

not  include  mortgaged  land  purchased  in  foreclosure 
'of  mortgage  derived  from  A. — 1132. 

REASONS: 

for  change  of  bequests  in  later  will — need  not  appear 
—1670.  ^ 
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mistake  immaterial— inequality  explained  by  testator 
because  some  were  "amply  provided  for  in  this 
world's  goods" — 1625. 

RECEIPTS  AND  RELEASES: 

for  legacies  and  distributive  shares— acknowledged 
and  recorded  and  copv  admissible  in  evidence  on  proof 
of  loss  of  original-(lS12)  S.  65,  §1;  (1820)  S.  91, 
§38;  R2-776,  §38;  R4-205,  §34;  R5-574,  §34; 
R6-T51,  §140;  R8-2353,  §140;  R9,  §163. 

certified     copy     admissible— generally— (1856) 

S.  296,  §2;  R5-574"^  §75. 

to  trustee  or  commissioner  making  sale  of  land    to 
be  recorded  by  surrogate— (1859)    S.  221 ;   R5-574,  ■ 
§97  ;  R6-1039,  §22  ;  R8-2978,  §22. 
release  of  guardian  or  trustee  to  be  filed  with  surro- 
gate—(1856)    S.  296,    §1;    R5-574,    §74;    R6-751, 
§100;-R8-2353,  §100;  R9,  §119. 
and  all  releases  to  be  recorded  by  the  surrogate  and 
record    and    copy    admissible    in    evidence — (1874) 
R6-751,    §§137,    139;    R8-2353,    §§137,    139;    R9, 
§§159,  162. 

for  legacies— to  relieve  from  filing  of  inventory  or 
account— recorded  with  surrogate  and  record  and  copy 
admissible  in  evidence— (1878)  S.  427,  §1;  R7-775, 
§9;  R8-2353,  §183;  R9,  §120. 

RECEIVER: 

appointed— in  case  of  permissive  waste  by  co-execu- 
tor—789. 

pendente  lite— discharged,  after  judgment  on  caveat 
and  in  ejectment  notwithstanding  appeal  pending— 
891. 

record  of  will. 

Statutes  : 

to  be  made-(1676)  S.  1,  §1;  S.  2,  §11. 
devise  must  be  recorded  with  secretary  of  province  in 
forty  days  after  testator's  death — (1682)  S.  3. 
of  will  in  county — or  void — (1683)  S.  4. 
devise  to  be  recorded  within  sixty  days  after  testa- 
tor's death— (1698)  S.  5. 
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of  letters  of  administration  in  coiintv — or  void — 
(1683)   S.  4. 

of  wills  and  letters— (1803)  S.  63,  §2. 
will  duly  executed,  proved  and  recorded — sufficient  to 
devise    land— (1713-1898)     S.  11,     §2;    Rl-5,     §2; 
R2-7,  §2  ;  R4-635,  §2  ;  R5-013,  §37  ;  E6-1243,  §35  ; 
E8-850,  §114. 

record  necessary  for  all  wills — (1795)  S.  27,  §20; 
El-189,  §20/ (1803)  S.  63,  §2;  R2-223,  §20; 
E4-368,  §19 ;  E5-916,  §19  ;  E6-1243,  §17  :  Es-3760, 
§17. 

admissible  in  evidence— (1713-1898)  S.  11,  §2; 
El-5,  §2;  E2-7,  §2;  E4-635,  §2;  E5-913,  §37; 
E6-1243,  §35;  E8-850,  §114. 

copy  certified  by  register  of  Prerogative  Court  ad- 
missible as  evidence— (1799)  S.  34, "§7:  El-397,  §7; 
E2-776,  §42  ;  E4-203,  §9  ;  E5-697,  §9  :  E6-214,  §57  ; 
E8-1020,  §77;  (1900)  S.  518,  §8.  C.  34S. 
record  of  wills^  letters  and  inventories — by  surrogate 
— and  transcript  as  evidence — (1820)  S.  91,  §22  ; 
E2-776,  §22;  E4-205,  §17;  E5-574,  §17;  E6-751, 
§136;  E8-2353,  §136;  E9,  §158. 
transcript  from  Prerogative  Court  or  surrogate^ — com- 
petent evidence  as  to  title  to  legacy  or  devise  as  though 
will  proved  bv  witnesses — (1874)  E6-751,  §21; 
E8-2353,  §21;"E9,  §20. 

will  and  letters  recorded  in  other  countv — as  evidence 
of  devise— (1874-1898)  E6-751,  §22;  E8-2353,  §22. 
will,  letters  and  probate  recorded  in  other  counts — 
as  evidence  of  devise— (1898)  E9,  §21. 

REFERENCE: 

to  clause  of  will — not  extended  to  codicil  substituted 

for  it— 208. 

see  Construction — Eepugnant. 

refunding  bond. 

Text.   109,  116,  124. 
Statutes  : 

on   disirihution  of   estate:    bv   distributee — for  ratable 

share    needed    for    debts— (1795-1874)    S.  24,    §17; 

Rl-153,   §17;  E2-174,   §17;  E4-350,   §17;  E5-275, 

§17. 
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by  distributees  and  legatees— to  be  filed  witbin  six 
months  after  expiration  of  time  fixed  for  presentment 
of  claims  for  benefit  of  creditors  who  have  not  come 
in-(1799-1846)   S.  40,  §14;  Rl-352,  §14;  R2-410,, 

§14. 

to  be  filed  within  twelve  months— (1846-1874) 

E4-92,  §15;  R5-467,  §21. 

on  pavment  of  legacv  or  distributive  share— to  be 
filed  "(time  not  "named)  — (1874)  R6-751,  §67; 
R8-2353,  §67  ;  R9,  §78. 

in  distribution  of  estate  of  persons  presumed  to  be 
dead— special  condition— (1885)  S.  446,  §3;  R7-775, 
§5:  R8-2353,  §212;  R9,  §32. 

in  distribution  to  representatives  of  next  of  kin  pre- 
sumed to  be  dead— with  or  without  security  as  court 
midit  direct-(1864-1874)  S.  344,  §2;  (1865-1874) 
S.  345,  §2. 

bond  not  filed — conclusive  evidence  of  distribution 
not  beina*  made,  in  suit  bv  creditor — (1849-1874) 
S.  216,  §5;  R5-275,  §32. 

raises    presumption    of    legacv    or    distributive 

share  not  paid— (1874)  R6-751,  §68;  R8-2353,  §68; 
/    R9,  §79. 

bv  distributee  with  suifieient  sureties — (1795-1849) 
S.  24,  §17  ;  Rl-153,  §17  ;  R2-174,  §17  ;  R4-350,  §17  ; 
E5-275,  §17. 

witii  sufficient  sureties,  on  distribution  of  estate 

of  nerson  presumed  to  be  dead — (1885)   S.  446,  §3; 

R7-775,  §5;  R8-2353,  §212;  R9,  §32. 

by  distributee — without  sureties— (1849)  S.  216,  §1; 

R5-275,    §28;   R6-751,    §150;   R8-2353,   §150;   R9, 

§172. 

bv     leiratee^ — with     sufficient     sureties — (1799-1849) 

S.  40,^§14;  Rl-352,  §14;  R2-410,  §14;  R4-92,  §15 

("as  heretofore"). 

without     sureties— (1849-1874)      S.  216,     §1 ; 

R5-275,  §28. 

"a  refundino-  bond  therefor"  (sureties  not  men- 

tioned)-(1874)  R6-751,  §67;  R8-2353,  §67;  R9, 
§78. 

with  sufficient  sureties  on  distribution  of  estate- 

of  testator  presumed  to  be  dead— (1885)  S.  446,  §3; 
R7-775,  §5;  R8-2353,  §212;  R9,  §32. 


652  SuccEssioisr  Law  of  JSI^ew  Jersey. 

REFUIVDING  BOND — Continued. 

action  on  bond:  by  creditor  barred — in  name  of  execu- 
tor— on  application  to  Orphans'  Court — (1799-1849) 
S.  40,  §14;  El-352,  §14;  K2-410,  §14;  R4-92,  §15; 
(1849)  S.  216,  §4;  E5-275,  §31;  R6-751,  §67; 
R8-2353,  §67;  R9,  §78. 

recovery    proportionate     against     several     legatees — 
(1874)''E6-5S0,  §6;  E8-1937,  §6. 

against    legatees    or    distributees — (1898)    E9, 

§T8. 

recovery  limited  to  amount  received  by  distributee — 

(1849)    S.  216,    §4;    E5-275,    §31;    E6-751,    §67; 

E8-2353,  §67;  E9,  §78. 

costs  not  recoverable  by  creditor — (1799-1849)  S.  40, 

§14;  Rl-352,  §14;  E2-410,  §14;E4-92,  §15;  (1849) 

S.  216,    §4;    E5-275,    §31;   E6-751,    §67;    E8-2353, 

§67;  E9,  §78. 

costs  recoverable  against  creditor — (1849)  S.  216,  §4; 

E5-275,  §31;  E6-751,  §67;  E8-2353,  §67;  E9,  §78. 

in    actio7%  for   legacy:  refunding  bond — with   sufficient 

sureties — to  be  first  tendered  or  filed — (1730)    S.  8, 

>  §3  ;  (1774)  S.  12,  §3  ;  El-36,  §3  ;  E2-49,  §3  ;  E4-358, 

§3;  E5-461,  §3;  E6-580,  §5;  E8-1937,  §5.     C.  62, 

430,  1690. 

by  legatee  or  guardian  (if  infant)  before  action — 
(1874)  E6-580^,  §5;  E8-1937,  §5. 
for  refunding  of  legacy — pro  rata — if  necessary — 
(1730-1774)  S.  8,  §6;  (1774)  S.  12,  §6;  El-36,  §6; 
E2-49,  §6;  E4-358,  §6;  E5-461,  §6;  E6-580,  §5; 
E8-1937,  §5. 
Cases  : 

action  for  legacy:  want  of  refunding  i)ond  must  be 
specially  pleaded — 62. 

raised  by  plea  in  abatement — 80. 

how  pleaded  in  action  for  residuary  legacy — 2068. 
tender  unnecessary — in  action  for  legacy  against  ex- 
ecutor of  defaulting  executor — 1690. 
need  not  be  tendered  before  suit  brought  in  equity — 
for  legacy — 430. 
must  be  filed  before  suit  for  legacy  begun  at  law — 80. 

action  for  distributive  share:  tender  necessary  to  main- 
tenance of  action  on  administrator's  bond  for  non- 
payment of  distributive  share — 370. 
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action  on  refunding  bond:  pleading — necessary  aver- 
ment by  executor  as  to  other  assets  and  legacies — 209. 
recovery — for  debts  only,  not  commissions  and  ex- 
penses— 209. 

for  newly-discovered   debts,   after  payment  of 

debts,  commissions  and  expenses  and  legacy  in  full — 
209. 

RELEASE. 

Statutes  : 

of  debt  to  estate:  not  by  appointment  of  debtor  as  ex- 
ecutor,    unless     so     expressed — (1815)     S.  90,     §2; 
E2-573,  §2;  R4-350,  §24;  R5-275,  §24;  R6-395,  §8; 
R8-1425,  §8.     C.  6. 
Cases  : 

of  charge  of  legacy:  see  Charge  of  Legacy. 

of  debt  to  estate:  not  by  appointing  debtor  executor — 6. 
not  by  legacy  to  debtor — 1527. 

—but  the  debt  may  be  used  in  discharge  of  the 

legacy — 1527. 

or    in    discharge   of    an    annuity   bequeathed — 

1236. 

not  residuary  share  bequeathed  to  an  insolvent  debtor 
of  testatoi— ^597. 

by  bequest  to  debtor— part  bequeathed  on  payment 
of  balance — balance  construed  to  be  principal  without 
interest— 1300. 

authority  by  testator  to  executor  to  discharge  mort- 
gage is  not  release — 961. 

nor  receipt  found  in  testator's  papers  not  delivered 
—1321.  . 

voluntary  declaration  by  testator  of  such  intention 
insufficient — 1800. 

release  in  will— except  as  set-off  chargeable  to  specific 
amount  against  share  of  debtor  as  legatee — with  res- 
ervation of  claim  proved  by  testator  T^dth  recital  of 
collateral  against  the  debtor's  insolvent  estate — do  not 
release  collateral  mortgage — 302,  302a. 
release  by  co-executor — binds  all — 1976a. 
by  executor — surrender  of  mortgage  under  false  rep- 
resentations— without  written  release  or  transfer — no 
estoppel  against  re-establishment — 2276. 
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by  executor — executor  of  surety  cauuot  consent  to  dis- 
charge of  mortgage  given  to  deceased  surety  for  his 
indemnity — 1403. 

discharge  by  decedent  of  an  execution  and  of  the 
sheriff  from  liability  on  it  does  not  release  debt — 419. 
release  by  next  of  kin  by  cancellation  of  mortgage  on 
payment  of  the  debt — set  aside  in  favor  of  adminis- 
trator afterward  appointed — 1923. 

of  claim  against  estate:  to  heirs — including  administra- 
tor acting  in  his  individual  name — releases  estate — 
1226. 

of  r/uardian:  by  ward  falsely  representing  himself  to  be 
of  age — estoppel — 1545,  1545a. 

of  legacy:  what  is  not — release  of  B.  ''as  guardian"  by 
A. — no  release  of  legacy  where  B.  was  to  pay  A.  un- 
der a  will  which  appointed  him  A.'s  guardian  and  de- 
vised land  to  B.  conditioned  on  payment  of  the  leg- 
acy— 556. 

set  aside  for  gross  inadequacy  of  consideration 

and  misapprehension — 519. 

of  distributive  sliare:  avoided  for  incapacitv  of  releasor 
—721. 

of  expected  inheritance:  by  heir  to  ancestor— may  cre- 
ate estoppel— 833,  2180." 

filing  and  record:  see  Surrogate. 
And  see  Dower  (release). 

RELIGIOUS: 

what  is  not — college  with  theological  department — 
1019. 

RELIGIOUS  SOCIETIES: 

•  as  devisees,  &c. — see  Oorporatioxs. 

REMAINDER: 

estate:  second  mortgage  by  remainder-men  after  first 
mortgage  given  by  them  to  secure  life  annuity  to  A. 
with  reversion  to  themselves — subordinate  to  life  an- 
nuitant and  preferred  to  remainder-men's  interest  in 
the  reversion  after  first  mortgage — 600. 

after  fee  simple:  void— 100,  837,  1125. 

"so  much  as  remains  at  her  death"  after  devise  to 
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wife  "to  be  enjoyed  and  held  fully  and  absolutely" 
with  full  power  of  disposal — 837. 

"remainder'' :  construed  "'suryiyor" — to  A.  and  B.  and 
if  either  should  die,  '"to  the  remainder''— 183. 
construed  ''remain,"  creating-  expectant  fee  in  origi- 
nal deyisee  in  tail — 141. 

m  personalty:  to  heirs  of  A.  at  her  death— after  life  es- 
tate to  A.— 882. 

protected:  see  Life  Estate. 

REMOVAL  OF  EXECUTOR,  &c.: 

see  REyocATiOiS'  of  Letters. 

removal  of  trustee. 

Text.   51. 

Statutes : 

by  Orphans'  Court:  for  failure  to  account  within  one 
year  after  appointment  and  after  ci^^ation  by  party 
interested— (1856-1871)  S.  296,  §1;  K5-574,  §74.  " 
for  failure  to  settle  later  accounts  as  directed  by  Or- 
phans' Court— (1855-1874)  S.  294,  §7;  R5-574,'  §55. 
for  failure  to  furnish  security  required  on  probable 
insolvency  or  do  any  other  act  required  by  the  court 
—(1874)  R6-751,  §126;  R8-2353,  §126;  R9.  §149.  ' 
for  failure  to   furnish   security  to  co-trustee  as   re- 
quired—(1855-1874)    S.  294,   §5;  R5-574,   §53. 
for  failure  to  give  bond — required   on   marriage  of 
female   trustee— (1855)    S.  294,    §4;    R.5-574,    §52; 
R6-751,  §122;  R8-2353,  §122;  R9,  §141. 
for  embezzlement,  waste  ot  breach  of  trust — (1874) 
R6-751,  §126;  R8-2353,  §126;  R9,  §149. 
by  ordinary  or  Orphans'  Court — removal  from  state 
and  negiect  or  refusal  to  act  or  non-residence — (1893) 
S.  382^  R8-2353,   §249 ;  R9,  §150. 

for  mental  incapacity  and  neglect  or  refusal  to 

act— (1893-1898)    S.  382  ;"  R8-2353,    §249. 

for  mental  incapacity— (1898)  R9,  §150. 

appointment  of  successor  by  ordinary  or  Orphans' 
Court — on  removal  of  predecessor  for  any  cause — 
(1874)  R6-751,  §129;  RS-2353,  §129;  R9,  §151. 
shall  deliver  assets  to  successor — which  may  be  en- 
forced by  attachment— (1855)  S.  294,  §3;'R5-574, 
§51;  R6-751,  §130;  R8-2353,  §130;  R9,  §152. 
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no  discharge  from  existing  liability — (1874)  R6-T51, 
§131;  E8-2353,  §131;  E9,  §153/ 
actions  reserved  against  predecessor — (1874)  116-751, 
§129;  E8-2353,  §129;  E9,  §15. 

procedure- — on  serving  or  mailing  notice  to  predecessor 
as  court  directs— (18^98)  E9,  §150. 
Cases  : 

hy    Chancery:  leaving   his    authority    as    executor    un- 
touched—912. 

when  not — for  failure  to  invest  and  using  fund  in  his 
own  business,  if  acting  in  good  faith  and  solvent — 744. 

RENTS: 

helong  to  administrator:  so  far  as  accrued  and  due — 
185. 

belong  to  heirs:  in  devise  to  A.  ''from  and  after  the  ex- 
piration of  the  present  lease" — 162. 
accruing — belong  to  heirs — 189. 

before  sale  under  direction  to  sell — if  not  otherwise 
disposed  of — 587. 

under  power  of  sale — belong  to  children  until  sale  by 
executors  under  direction  to  sell  and  divide — 293. 

as  land:  devised — are  an  interest  in  land  and  can  only 
be  assigned  by  instrument  in  writing — 1645. 
included  in  charge  of  legacies  on  the  land,  if  needed 
—1675. 

applicable  to  payment  of  debts:  if  personal  property  in- 
sufficient, without  sale  of  land — 1333. 
collected  in  equity  to  re-imburse  moneys  advanced  by 
third  party  at  request  of  widow  and  guardian  of  in- 
fant heirs  to  pay  debts  of  decedent — 1651. 

'^ rents" :  construed  net  rents — 1204. 

means  rents  pending  sale  by  trustee  under  power  of 

sale— 1260. 

see  Action  by  Heik. 

"RENTS,  ISSUES  ANT>  PROFITS": 

carries  the  land   (not  otherwise  devised) — 199. 

RENUNCIATION. 

Statutes : 

filed  Avith  surrogate — executor  renouncing  need  not  be 
joined  in  suit  at  law  as  plaintiff— (1871)  S.  394 ; 
E6-846,  §26;  E8-2530,  §26;  (1903)  S.  532,  §25. 
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Cases  : 

not  implied  from  executor  filing  caveat — 342. 
consideration — corrupt  agreement  to  pay  for  renun- 
ciation— equity  will  not  aid  either  party — e.  g.,  by  in- 
junction to  restrain  action  on  agreement  and  recover 
part  payment— 1782,   1782a. 

executor  renouncing  need  not  join  in  suit  in  equity — 
655. 

executor  renouncing  need  not  join  in  answer  to  ap- 
peal from  Orphans'  Court  probate — 2122. 

REPAIRS: 

chargeable  to  income — 1547a. 

"repairs" — charged  on  income — include  new  roofing 

and  plumbing — 764. 

do  not  include  alterations,  additions,  grading 

and  paving — 764. 

REPRESENTATIVE  CAPACITY: 

see  Action. 

"REPRESENTATIVES": 

construed  next  of  kin  in  substitutory  gift  to  "A.  or 
his  representatives" — 1527. 

RE-PL  BLICATION : 

by  codicil — expressly  confirming  original  vn\l — 1616. 

REPUGNANCY: 

in  general:  whole  will  sustained  if  possible — 157,  158. 

several  clauses  construed  together — 1609. 

later  devise  controls  earlier — 462,  1613,  2175. 

if    intention    clear — inconsistent   provisions    rejected 

(description  of  property) — 917. 
what  is:  remainder  over  if  first  taker  "die  Avithout  heirs 

and  intestate,"  full  power  of  disposal  being  implied 

in  first  taket— 213. 

remainder,  after  full  power  of  disposal,  in  what  is 

"left  at  her  death"— 2233. 

devise  to  trustee  of  A.'s  "portion"  and  the  "use  and 

occupancy"  to  A.  of  a  farm  constituting  part  of  it 

—1330. 

general  reference  in  bequest  to  "limitation  hereinafter 
42 
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expressed"  controlled  as  to  particular  legacy  by  par- 
ticular inconsistent  limitation — 1283. 
ivhat  is  not:  residue  to  be  invested  for  wife  for  life  and 
residue  to  be  "divided  equally  among  all  my  children" 
(plain  intention) — 934. 

specific  personal  property  followed  by  other  bequest 
of  the.  general  personal  property  (one-third  to  the 
first  legatee)— 1128. 

REQUEST  OF  WITNESS: 

see  Attestation. 

^'RESERVE'": 

construed — "to  be  kept  in  reserve  for  further  consid- 
eration"— not  a  bequest — 1571a. 

"RESERVING  AND  AUTHORIZING": 

is  not  direction — 1266. 

RESIDENCE: 

to  wife — "as  long  as  she  may  elect"  to  reside  in  house 
— may  be  relinquished  and  resumed  by  her — care  and 
control,  while  relinquished  by  her,  in  trustees — 1008. 
to  wife — with  "right  of  offering  a  home"  to  a  sistei- — 
and  with  a  right  to  the  sister  after  wife's  death — gives 
sister  no  independent  right  in  wife's  lifetime — lOGS. 

RESIDUE: 

includes:  all  personal  property  "that  I   may  die  pos- 
sessed of"  includes  accrued  rents — 568. 
"all  moneys  returning  to  my  estate" — 1520. 
trust  estate — 416. 

principal  fund  bequeathed  for  life  and  no  furthei — 
828. 

income  of  legacy  to  A.  for  life — principal  being  be- 
queathed in  remainder  after  residuary  legatee  B.'s 
death  as  she  shall  appoint — 844. 

income  of  sum  to  be  invested  and  payable  on  a  future 
contingency — 1520. 

intermediate  income  to  be  accumulated — where  part 
given  to  wife  for  life  and  residue  "to  be  divided — 
after  her  decease" — 1686. 

house-in  which  right  of  partial  occupancy  has  been 
devised  to  the  widow— 1838. 
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prize  money— capture  before,  and  condemnation  after, 
testator's  death— 784. 

vessel  to  be  built  and  offered  to  the  state  and  not  ac- 
cepted bj  it— 2148. 

unfinished  vessel  in  process  of  building  by  decedent 
under  government  contract — 2148a, 
special  bequest  on  condition  which  failed — 580,  580a. 
bequest    defeated    by    condition    precedent — sum   be- 
queathed to  A.  if  it  should  be  paid  testator  before  tes- 
tator's death  (which  it  was  not) — 1701. 
reversion  for  condition  broken — 1738. 
includes  remainder,  if  not  disposed  of^  after  life  es- 
tate—246. 

undisposed  of  remainder  after  life  estate  to  same  leg- 
atee—307. 

unenumerated   remainders   in  real  property,  though 
other  real  property  enumerated — 1832. 
contingent  residue  in  bequest  of  income  to  daughter 
with  direction  to  sell  and  apply  principal  if  necessary 
for  her  support — 729a. 

after-acquired  real  property  (statute) — 926. 
lapsed  legacy — residuary  bequest  of  '"whatever  may 
remain  after  payment  of  the  above" — 747a. 
lapsed  annuities — 1246. 

includes  lapsed  devise  by  reason  of  Act  of  1851  (as 
to  after-acquired  land)— 262,  1083. 
what  is— release  by  United  States  government  to  heirs 
of  Stevens  (Stevens  battery)  is  mere  release  of  the 
interest  of  the  government  and  the  heirs  take  in  trust 
for  the  residuary  legatees — 2148. 
not  restricted  by  provision  for  sale  ''at  the  death  of 
the  widow" — includes  propertv  not  devised  to  her — 
787. 

what  is  not  included — share  of  principal  of  a  fund  of 
which  a  residuary  legatee  had  the  entire  income  with 
privilege  of  using  so  much  of  the  principal  as  neces- 
sary—729. 

presumption   in  favor  of  residue  against  everybody 
but  particular  legatees — 844. 
not  include:  gift  that  failed  by  failure  of  issue  after  its 
express   exception   or  deduction   from   the   residue — 
906. 
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undisposed   income  after  life   estate   in  A. — not  in- 
cluded in  "the  principal  of  my  estate"  after  death  of 
A.,  B.  and  0.-2240. 
legacy  which  failed  as  a  perpetuity — 1809. 
residuary  share  undisposed  of — 782. 
failure  of  share  goes  to  next  of  kin  as  intestate — e.  g., 
share  given  to  attesting  witness — 1419. 
lapsed  residuary  share — 2119. 

lapsed  share  of  residue  (separately  bequeathed  to 
several) — 1678. 

title  to  land — not  included  in  direction  to  sell  for 
debts  and  legacies  and  gift  of  the  "residue  of  my 
estate"  to  A.— 202. 
protection:  residuary  legatees  are  entitled  to  account- 
ing by  executors  and  due  administration  by  sale  of 
land  as  directed — 322. 

residuary  legatee  may  file  bill  for  accounting — 1070. 
legatees  may  recover  from  executor  principal  misap- 
plied to  annuity  payable  out  of  income  of  residue 
after  legacies — 1516a. 

RETAINER  BY  EXECUTOR: 

for  claim  against  estate — legality  and  validity  may  be 
examined  by  Orphans'  Court — 1745. 
executor  of  deceased  guardian  may  retain  from  sale 
of  land  of  an  infant  heir  a  legacy  due  to  the  guardian 
individually  from  the  estate  of  B.,  to  which  the  an- 
cestor of  the  infant  was  indebted  by  special  contract 
—305. 

debt  due  to  administratrix  from  her  husband's  estate 
for  moneys  of  her  separate  estate  lent  to  him — 1913. 
not  available  in  defence  to  foreclosure  of  mortgage 
made  by  executor  to  decedent — 631. 

"RETURN": 

construed  "go" — 93. 

REVERSION: 

for  condition  broken- passes  by  general  residuary  de- 
vise—1738. 
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"revert  back": 

construed  '"to  go"  in  provision  that  legacy  to  grand- 
daughter A.  in  case  of  lapse  should  revert  back  to  tes- 
tator's ''other  lawful  heirs"— 1740. 

revival  of  actiox. 

Text.   126. 

Statutes : 

in  Chancery — by  order  as  to  representatives  of  de- 
ceased party— (1795)  S.  22,  §5  ;  Kl-llG,  §5;  R2-163, 
§5  ;  R4-952,  §5  ;  R5-1,  §5  ;  R6-1,  §5  ;  R8-1,  §5. 

service   of  rule — amending   S.  22,    §5 — (1833) 

S.  100,  ,§4. 

right  by  bill  of  revivor— not  affected  by  this 

statute— (1833)  S.  100,  §5 ;  R3-440,  §5;  R4-952,  §9; 
R5-1,  §9;R6-1,  §9 ;  R8-1,  §9. 

Cases  : 

right  continues:  if  any  defendant  still  had  right  of  ap- 
peal—645. 
death  of  complainant :  suit  cannot  be  revived  on  motion 
of  defendant — by  statute  or  otherwise — 682. 
by  devisee  of  deceased  complainant — must  be  by  origi- 
nal bill— 645. 

by  devisee  of  grantor  (to  set  aside  fraudulent  convey- 
ance)— by  original  bill  making  grantor's  heirs  de- 
fendants— 796. 
deatli  of  one  defendant:  statute  dispensing  with  bill  of 
revivor  applies  onlv  where  cause  of  action  survives — 
737. 

action  existing  against  surviving  defendant  as  de- 
visee of  decedent  must  proceed  by  supplemental  bill 
— not  by  statutory  suggestion  of  the  death — 737. 
after  death  of  defendant — after  injunction  and  no 
steps  by  complainant — order  to  revive,  or  injunction 
dissolved — 544. 

against    representatives    and    heirs    of    deceased    re- 
spondent in  appeal  on  motion — 543. 
see  Abatement  of  Action. 

REVI\'AL  OF  \mili: 

by  revocation  of  revoking  will — 2067. 
see  Revocation  of  Will. 
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iievocation  of  jletters. 

Text.  51. 

Statutes : 

letters  testamentary :  for  default  iu  filing  iuveiitory 
after  citation— (1871)  S.  372,  §1;  E6-751,  §50"; 
R8-2353,   §50;  E9,   §58. 

as  directed  by  Orphans'  Court— (1874)  R6-751, 

.      §126;  ES-2353,  §126;  R9,  §149. 

for  failure  to  account  within  one  year  after  appoint- 
ment and  after  citation  by  party  interested — (1856- 
1871)  S.  296,  §1;  R5-574,  §74. 

for  failure  to  account  within  two  years  on  citation — 
(1871)  S.  372,  §2;  R6-751,  §99;  R8-2353,  §99;  R9, 
§117. 

unless  entitled  to  residue  and  not  cited  by  in- 
terested party— (1871)  S.  372,  §2;  R6-751,  §100; 
R8-2353,  §100;  R9,  §119. 

or  unless  full  releases  filed— (1898)  R9,  §119. 

for  failure  to  settle  later  account  as  directed  bv  Or- 
phans' Court— (1855-1874)  S.  294,  §7;  R5-574,"'  §55. 

to    account    as    directed   by   Orphans'    Court — 

(1874)  R6-751,  §126;  R8-2353',  §126;  R9,  §149. 
for  embezzlement,  waste  or  abuse  of  trust — (1874) 
R6-751,  §126;  R8-2353,  §126;  R9,  §149.     C.  1826. 
for  refusal  to  give  bond  required  by  Orphans'  Court 

—  (1828)  S.  72,  §1;  R3-190;  R4-205,  §§6,  8; 
R5-574,  §§6,  8;  (1870)  S.  365,  §2;  R6-751,  §126; 
R8-2353,  §126  ;  R9,  §149. 

for  failure  to  furnish  security  to  co-executor  as  re- 
quired—(1855-1874)  S.  294,  §5;  R5-574,  §53. 
on  failure  to  settle  account  and  give  new  security  on 
application     of     surety— (1859-1874)     S.  298,  '§4; 
R5-574,  §83. 

for  failure  to  give  security — required  on  marriage  of 
executrix— (1828)      S.  72,      §1;     R3-190 ;      (1846) 
R4-205,   §8;  R5-574,  §8;    (1855-1898)    S.  294,   §4; 
R5-574,  §52;  R6-751,  §122;  R8-2353,  §122. 
if  required  in  its  discretion  by  Orphans'  Court 

—  (1898)  R9,  §141. 
-conveyance  by  executrix  after  marriage  before 


March  1,   1886,  validated— (1886)   S.  447 ;  R7-775, 
§28;  R8-2353,  §213. 

for  refusal  to  give  bond  required  on  Orphans'  Court 
sale  of  land— (^1823-1846)  S.  68,  §2  ;  R3-51 ;  (1846) 
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R4-660,  §24;  R5-760,  §24;  R6-751,  §80;  E8-2353, 
§80 ;  R9,  §98. 

by  ordinary  or  Orphans'  Court — ^for  removal  from 
state  or  non-residence  and  neglect  or  refusal  to  act — 
(1849-1893)  S.  257,  §1;  R5-574,  §40;  R6-751, 
§128;   (1893)  S.  382 ;  E8-2353,  §249;  R9,  §150. 

for    mental    incapacity— (1893^1898)    S.  382  ; 

R8-2353,  §249;  (1898)  E9,  §150. 
appointment  by  Orphans'  Court  of  administrator  c. 
t.   a.   on  refusal  of  executor  to  give  security  as  re- 
quired   by    E2-776,     §8— (1828-1874)     S.  72,     §1 ; 
E4-205,  §8 ;  E5-574,  §8. 

appointment  of  successor — by  any  court— on  removal 
for  want  of  required  security — (1870-1874)  S.  365, 
§2. 

appointment  of  successor — b}^  ordinary  or  Orphans' 
Court   on   removal   of   predecessor   for    any   cause — 
(1874)  E6-751,  §129;  E8-2353,  §129;  E9,  §151. 
must  deliver  assets  to  successor  on  removal  for  Avant 
^      of    bond— (1846-1859)    E4-205,    §9;    E5-574,    §9; 
(1859-1874)  S.  298,  §5;  E5-574,  §84. 
shall  surrender  assets  to  successor  on  removal  for  any 
caus^(1855-1874)      S.  294,      §3;      E5-574,      §51; 
(1870-1874)    S.  365,    §2;     (1874)    E6-751,    §130; 
R8-2353,  §130;  E9,  §152.     C.  1946. 
surrender  of  propertv,   enforceable  bv   attachment — 
(1855)    S.  294,    §3;'E5-574,    §51;    E6-751,    §130; 
R8-2353,  §130;R9,  §152. 

or  by  action— (1828-1846)  S.  72,  §2. 

or  by  suit  at  law  or  in   equity — (1846-1874) 

R4-205,  §9;  R5-574,  §9;  (1859^1874)  S.  298,  §5; 
R5-574,  §84;  (1870)  S.  365,  §2;  R6-751,  §129; 
R8-2353,  §129;  R9,  §151. 

no  discharge  from  existing  liability — (1849)  S.  257, 
§5;  R5-574,  §44;  R6-75'l.  §131;  R8-2353,  §131; 
R9,  §153. 

procedure — on  service  of  notice  on  all  parties  inter- 
ested and  publication  for  thirty  davs— (1874-1893) 
R6-751,  §128;  R8-2353.  §128.' 

on  serving  or  mailing  notice  to  predecessor  or 

such  other  persons  as  court  directs — (1893-1898) 
S.  382;  R8-2353,  §249. 
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to   predecessor,    as   court   directs — (1898)    K9, 

§150. 

letters  of  administration:  for  failure  to  file  inventory 
on  citation— (1871)  S.  372,  §1;  R6-751,  §50; 
R8-2353,  §50;  R9,  §58. 

as  directed  by  Orphans'  Court— (1874)  R6-751, 

§126;  R8-2353,  §126;  R9,  §149. 
for  failure  to  account  within  one  year  after  appoint- 
ment and  after  citation  by  partv  interested — (1856- 
1871)  S.  296,  §1;  R5-574,  §74." 
for  failure  to  account  within  two  years  on  citation — 
(1871)  S.  372,  §2;  R6-751,  §99;  R8-2353,  §99;  R9, 
§118. 

unless  entitled  to  residue  and  not  cited  by  party 

interested— (1874)  R6-751,  §100;  R8-2353,  §100; 
R9,  §119. 

or  unless  full  releases  filed— (1898)  R9,  §119. 

for  failure  to  settle  later  accounts  as  directed  bv  Or- 
phans' Court— (1855-1874)  S.  294,  §7;  R5-574,"'  §55. 

to    account    as   directed   by    Orphans'    Court — 

(1874)  R6-751,  §126;  R8-2353^,  §126;  R9,  §149. 

for  embezzlement,  waste  or  abuse  of  trust — (1784) 

S.  16,  §7 ;  Rl-59,  §7 ;  (1820)  S.  91,  §7 ;  R2-776,  §7 ; 

R4-205,   §6;  R5-574,  §6;  R6-751,  §126:  R8-2353, 

§126;  R9,  §149. 

for  default  in  giving  required  bond — (1784)   S.  16, 

§8;    Rl-59,    §8;    (1820)    8.-91,    §7;    R2-776,    §7; 

R4-205,    §6;    R6-751,    §126;    R8-2353,    §126;    R9, 

§149.     C.  356. 

for  failure  to  furnish  security  to  co-administrator  as 

required— (1855-1874)  S.  294,  §5  ;  R5-574,  §53. 

on  failure  to  settle  account  and  give  new  security  on 

application     of     suretv— (1859-1874)     S.  298,  '§4; 

.    R5-574,  §83. 

on  failure  of  administratrix  to  give  further  security 
as  required  on  her  marriao-e — (1854-1898)  S.  293, 
§2 ;  R5-574,  §48 ;  R6-751,  §122  ;  R8-2353,  §122. 

if  required  in  its  discretion  bv  Orphans'  Court 

—  (1898)  R9,  §141. 

for  waste,  embezzlement  or  mismanagement  and  fail- 
ure to  give  further  securitv  as  required — on  applica- 
tion of 'suretv— (1820-1874)  S.  91,  §9;  R2-776,  §9; 
R4-205,  §10';  R 5-574,  §10. 
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for  refusal  to  give  bond  required  on  Orphans'  Court 
sale  of  land— (1823)  S.  68,  §3;  E3-51 ;  R4-660,  §24; 
E5-760,  §24;  R6-751,  §80;  R8-2353,  §80;  R9,  §98. 
(one  of  two  or  more  administrators)   for  neglect  or 
refusal  to  act — complete  power  in  remaining  admin- 
istrator—(1838-1893)  g.  155;  R4-205,  §12;  R5-574, 
§12;  R6-751,  §127;  R8-2353,  §127. 
for  removal  or  non-residence  and  neglect  or  re- 
fusal to  act — complete  power  in  remaining  adminis- 
trator—(1838-1893)    S.  155;  R4-205,   §12;  R5-574, 
§12;  R6-751,  §127;  R8-2353,  §127. 
any  administrator — bj  ordinary  or  Orphans'  Court — 
for  non-residence  or  removal  from  state  and  neglect 
or  refusal  to  act— (1893)    S.  382  ;   R8-2353,   §249; 
R9,  §150. 

by  ordinary  or  Orphans'  Court — for  mental  incapac- 
ity and  neglect  or  refusal  to  act— (1893-1898)  S.  382  ; 
R8-2353,  §249. 

for  mental  incapacity— (1898)  R9,  §150. 
for  failure  to  give  further  security  when  required — 
and  appointment  of  successor  by  Orphans'  Court — 
(1784-1820)  S.  16,  §8;  Rl-59,  §8;  (1820-1874) 
S.  91,  §7;  R2-776,  §7;  R4-205,  §6;  R5-574,  §6. 
C.  356. 

on  removal  for  failure  to  give  further  security 

ys  directed  on  application  of  surety — (1820-1874) 
S.  91,  §9;  R2-776,  §9;  R4-205,  §10;  R5-574,  §10. 
appointment  of  successor  by  ordinary  or  Orphans' 
Court  on  removal  of  predecessor  for  any  cause — 
(1874)  R6-751,  §129;  R8-2353,  §129;  R9,  §151. 
delivery  of  assets  to  successor  required — (1855) 
S.  294,  §3;  R5-574,  .§51;  (1859)  S.  298,  §5; 
R5-574,  §84;  R6-751,  §130;  R8-2353,  §130;  R9, 
§152. 

enforceable     by     attachment — (1855)     S.  294, 

§3;  R5-574,  §51;  R6-751,  §130;  R8-2353,  §130; 
R9,  §152. 

or  by  suit  at  law  or  in  equity' — (1859-1874) 

S.  298,  §5 ;  R5-574,  §84. 

no  discharge  from  existing  liabilitv — (1874)  R6-751, 

§131 ;  R8-2353,  §131 ;  R9,  §153. ' 

.Tctions  at  law  reserved  against  predecessor — (1784- 
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1820)  S.  16,  §8;  El-59,  §8;  (1820)  S.  91,  §7; 
R4-205,  §6;  E5-574,  §6. 

at    law    or    in    equity— (1859)     S.  298,     §5^ 

R5-574,    §84;   E6-751,    §129;   R8-2.353,    §129;   R9, 
§151. 
letters  of  guardianship :  for  default  in  inventory  after 
citation— (1855-1874)    S.  294,    §25;    R5-574^    §73; 
E6-751,  §56;  R8-2353,  §56. 

as      directed      by      Orphans'      Court — (1874) 

E6-751,  §126;  R8-2353,  §126;  R9,  §149. 
for  failure  to  account  within  one  year  after  appoint- 
ment and  after  citation  hv  partv  interested — (1856- 
1874)    S.  296,  §1;  R5-574,   §74. 
for  failure  to  settle  later  accounts  as  directed  hv  Or- 
phans' Court— (1855-1874)  S.  294,  §7;  R5-574;  §55. 

to   account    as   directed  by    Orphans'    Court — 

(1874)  R6-751,  §126;  E8-2353,  §126;  E9,  §149. 
on  default  in  giving  required  security — (1820)  S.  91, 
§7;  E2-776,  §7;  (1828)  S.  72,  §1;  E4-205,  §§6,  8; 
E5-574,  §§6,  8;  E6-751,  §126;  E8-2353,  §126;  E9, 
§149. 

for  failure  to  furnish  security  to  co-giiardian  as  re- 
quired—(1855-1874)    S.  294,'§5;  E5-574,  §53. 
on  failure  to  settle  account  and  give  new  security  on 
application     of     surety— (1859-1874)     S.  298,  '§4; 
E5-574,  §83. 

for  failure  of  female  guardian  to  give  security  on 
marriage— (1854-1855)"^  S.  293,    §2;    E5-574,    §48; 
(1855-1898)     S.  294,     §4;    E5-574,    §52;    E6-751, 
§122;  E8-2353,  §122. 
if  required  in  its  discretion  hv  Orphans'  Court 

—  (1898)  E9,  §141. 

for  waste,  embezzlement  or  mismanagement  and  fail- 
ure to  give  further  security  as  required  on  applica- 
1ion  of  surety- (1820-1874)  S.  91,  §9;  E2-776,  §9; 
E4-205,  §10';  E5-574,  §10. 

for  embezzlement,  waste  or  abuse  of  trust — (1820) 
S.  91,  §7;  E2-776,  §7;  E4-205,  §6;  E5-574,  §6; 
E6-751,  §126;  E8-2353,  §126;  E9,  §149. 
by  ordinary  or  Orphans'  Court — for  removal  from 
iNew  Jersey  or  non-residence  on  notice  to  him  and 
serving  and  mailing  such  other  notice  as  court  directs 

—  (1893)  S.  382;  E8-2353,  §249;  E9,  §150. 


i 
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for  mental  incapacity  and  neglect  or  refusal  to 

act— (1893-1898)  S.  382  f  R8-2353,  §249. 

for  mental  incapacity— (1898)  E9,  §150. 

appointment  of  snccessor  by  Oi'plians'  Court — on  re- 
moval for  failnre  to  2:ive  security  as  required — (1820- 
1874)  S.  91,  §7;  E2-776,  §7;  R4-205,  §6;  R5-574, 

on  removal  for  failure  to  aive  further  securitv 


as  required  on  application  of  surety — (1820)  S.  91, 
§9;  E2-776,  §9;  (1828-1874)  S.  72,  §1;  R4-205, 
§10;  R5-574,  §10. 

appointment  of  successor — by  ordinary  or  Orphans' 
Court  on  removal  of  predecessor  for  any  cause — 
(1874)  R6-751,  §129;  R8-2353,  §129;  R9,  §151. 
guardian  must  deliver  assets  to  successor  on  removal 
for  want  of  bond— (1846-1859)  R4-205,  §9  ;  R5-574, 
§9;  (1859-1874)  S.  298,  §5;  R5-574,  §84. 
on  removal  for  any  cause  shall  surrender  assets  ta 
successoi— (1855)  S.  294,  §3;  R5-574,  §51;  R6-751, 
§130;  R8-2353,  §130;  R9,  §152. 

enforceable  bv  attachment— (1855)  S.  294,  §3; 

R5-574,  §51;  R6-751,  §130;  R8-2353,  §130;  R9, 
§152. 

■ or  bv   suit   at   law  or  in   equitv— (1846-1859) 

R4-205,   §9;  R5-574,  §9;    (1859-1874)    S.  298,   §5; 

R5-574,  §84. 

no  discharge  from  existino-  liability — (1874)  R6-751, 

§131:  R8-2353,  §131;  R9,  §153.' 

actions  at  law  reserved   aa'ainst  predecessor — (1784- 

1820)    S.  16,'    §8;    Rl-59^   §8;    (1820)    S.  91,    §7; 

R4-205,  §6;  R5-574,  §6. 

all  proper  actions  at  law  or  in  equitv — (1846) 

R4-20.5,  §9;  R5-574,  §9;  (1859)  S.  298,  §5;  R5-574, 
§84;  R6-751,  §129;  R8-2353,  §129;  R9,  §151. 
procedure — on  serving  or  mailing  notice  to  predeces- 
sor or   such  other  persons   as  court   directs — (1893- 
1898)  S.  382;  R8-2353,  §249. 

to   predecessoi' — as   court   directs — (1898)    R9, 

§150. 
Oases  : 

remoral  of  admimsirator:  pending  action  by  creditor 
for  devastavit,  superseded  and  vested  by  statute  in 
substituted  administrator — 356. 
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previous  agreement  with  next  of  kin  for  an  accounting 
for  advancements  to  enable  payment  of  debts  out  of 
the  personal  property  and  to  save  the  real  property— 
not  affected— 284. 

same  person  may  be  re-appointed — 339. 
Orphans'  Court  cannot  revoke  letters  of  administra- 
tion and  appoint  a  new  administrator — pending  an 
appeal  from  the  original  appointment — 1100. 
revocation  of  letters — subject  to  appeal  for  thirty  days 
— without  new  application  or  citation— 339. 
removal    of    executor — sufftcient    grounds:    fraudulent 
procurement  of  assignment  of  legacy  to  self — 1826. 
for  misconduct — facts — 1715. 

for  misconduct  as  president  of  corporation  whose 
shares  he  held  as  trustee — 1014. 

for  devastavit — though  no  loss  fell  on  the  estate — 515. 
notwithstanding  further  security  ordered  and  given 
— 17Y8. 

insufficient  grounds:  matters  not  alleged  in  pe- 

tion— 1909. 

Iransfer  of  his  individual  property,  without  proof  of 
insecurity — 1909. 

purchase  of  government  bonds  at  premium — 1909. 
effect:  moneys  in  hand  to  be  paid  over  imme- 
diately to  the  administrator  de  bonis  non,  R6-Y51, 
§130 — enforcement  by  decree  without  awaiting  set- 
tlement of  account — 1946. 
abates  action  pending  by  him — 1333. 
protection  of  estate  pending  appeal — 707. 
And  see  Action. 

hy  Chancery:  no  jurisdiction — 912,  825,  1949. 

court  of  equity  cannot  remove,  but  may  control  by  in- 
junction and  receiver — 825. 
And  see  Discharge  of  Executor. 

REVOCATION  OF  PROBATE: 

ordinary  mav  revoke  his  own  probate  "in  common 

form"— 966a'. 

later  unprobated  will  cannot  be  set  up  in  defence  to 

foreclosure  by  executor — 961. 

And  see  Probate. 
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Text.  43,  44. 
Statutes : 

of  real  property:  only  by  writing  declaring  revocation 
executed  like  will  or  by  burning,  cancelling,  tearing 
or  obliterating  by  testator  or  in  bis  presence  by  his 
direction  (devises  of  land  and  estates  pur  auter  vie) 
—  (1795)  S.  27,  §2;  Rl-189,  §2;  R2-223,  §2; 
E4-363,  §2;  R5-913,  §2;  E6-1243,  §2;  E8-3756,  §2. 
C.  736. 

written  revocation.:  by  writing  in  presence  of  three  wit- 
nesses—(1795-1851)  S.  27,  §17;  Rl-1159,  §17; 
R2-223,  §17;  R4-368,  §16;  R5-916,  §16;  R6-1243, 
§14. 

all  written  revocations  to  be  executed  like  will  in 
presence  of  two  witnesses — (1851)  S.  214,  §2; 
R5-913,  §25 ;  R6-1243,  §23  ;  R8-3756,  §23.     C.  736. 

nuncupative  wills:  not  affected  bv  Act  of  1851 — (1851) 
S.  214,   §6;  R5-913,   §29;  R6-1243,   §27;  R8-3756. 
§27. 
And  see  ISTuncupative  Wills. 

of  perso-nal  property — hy  word  of  mouth:  only  if  com- 
mitted to  writing  and  read  to  testator  and  approved 
by  him  and  proved  by  three  witnesses — (1795)  S.  27, 
§17;  Rl-189,  §17;  R2-223,  §17;  R4-368,  §16; 
R5-916,  §16;  R6-1243,  §14;  R8-3760,  §14. 
Cases  : 

what  is:  legacy  revoked — by  inconsistent  devise  in  cod- 
icil—232. 

by  gift  in  codicil  "in  full"  of  legacv  in  will — 

1513. 

express  revocation  of  all  former  wills  includes  codi- 
cils— unless  contrary  intention   appears — 672. 

what  is  not:  legacy  not  revoked — by  codicil  providing 
that  one-half  "share  inherited  from  me  by"  A.  shall 
be  in  trust — does  not  deprive  her  of  the  beneficiary 
interest— 827. 

amount  reduced  and  provision  for  income  for  life  of 
A.  repeated  and  remainder  to  A.'s  children  not  re- 
peated— remainder  to  children  not  revoked — 1154. 
subsequent   provision — not  by  modifying  application 
of  income  of  one  of  the  two  legacies — 1570. 
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implied:  from  disapj)earauce  of  will  after  proof  of  pos- 
session by  testator  and  of  his  declarations  that  he  in- 
tended to  destroy  it  and  had  destroyed  it— 2:220. 

implied  by  change  of  circamslances:  subsequent  con- 
veyance by  testator  to  A.  of  the  land  devised  to  B.— 
979,  979a. 

devise  charged  with  mortgage  and  afterward  conveyed 
in  part — revocation  pro  tanto  as  to  devise  and  mort- 
gage— 959. 

lands  devised  afterward  sold  under  judgment — not- 
withstanding agreement  by  purchaser  for  re-convey- 
ance to  testator — 441. 

by  after-birth  of  child — pro  tanto  only — 1890. 
after-born  child— no   revocation   of   devise  to   execu- 
tors in  trust  with  power  of  sale — 1034. 
And  see  After-Bokn  Child. 

will  not  revoked — by  marriage  of  testatrix  (since 
Married  Woman's  Act)— 1841. 
not  by  testator's  agreement  to  sell  land  devised — 10. 
bequest  of  fund  under  power  of  apjx)intment — not 
revoked  by  decedent's  breach  of  trust  in  diverting  the 
fund  to  purchase  of  real  estate  in  her  individual 
name — 835. 

question  of  fact — not  necessary  to  submit  to  a  jury, 
if  facts  plain — 567. 

presumed— if  found  canceled  among  testator's  pa}:)ers 
— notwithstanding  his  recent  declaration  that  it  was 
in  his  desk  and  "all  right" — 586. 

effect  of  revocation:  revives  will  revoked  by  it — 2067. 
will  not  revived,  if  revoking  will  lost  and  contents 
not  known  or  provable — 338. 

one  tenant  in  common  not  enlarged  by  revocation  of 
the  other — in  devise  of  land — 271. 

or  in  pecuniary  legacy — 1513. 

residuary  shares  reduced  by  codicil  from  forty  per 

cent,  to  ten  per  cent,  leaves  intestacv  as  to  balance — 

1799. 

revocation  of  legacy  takes  effect — though  codicil  gave 

as   reason   that   testator   had    provided    a    permanent 

home  for  the  legatee    (had   oft'ered   a  home  but   not 

made  it  permanent) — 1572. 

revocation  of  legacy  by  number  of  paragraph — mi:'- 

take,  if  any,  must  appear  by  the  will — 1572. 


Index  to  Statutes  and  Cases.  671 

REVOCATION  OF  WILL— Continued. 

And    see    Ademption    or    Legacy— Alteration- 
Cancellation. 

"RIGHT  HEIRS": 

construed  "children"— in  remainder  to  "right  heirs" 
of  children  after  life  estate  to  children— 1620. 

isAFE  DEPOSIT  COMPANY: 

see  Corporation. 

SAFE  DEPOSIT  AND  TRUST  COMPANY: 

see  Corporation. 

SAILORS"  WILLS: 

see  Mariners'  Wills. 

SALE  OF  LANDS  BY  ORPHANS'  COURT  FOR  DEBTS. 

Text.   85-88. 

Statutes : 

application  of  personal  rep7'esentativ&:  after  inventory 
and  appraisement  of  personal  property  and  statement 
of    debts— (1784-1799)     S.  10.     §ll';     Rl-59      §11 
C.  110,  182. 

though  heirs  or  devisees  minors— (1786-18'>0)  S  17 
§5  ;  Rl-77,  §5. 

personal  representative,  believing  personalty  insuffi- 
cient for  debts,  may  make  application  to  the  Orphans' 
Court  of  the  county  where  tlie  lands  lie— (1799- 
1898)  S.  33,  §19;'  Rl-369,  §19;  R2-430,  §19; 
rv4-660,  §15;  R5-760,  §15;  R6-751,  §71:  R8-2353, 
§71.     C.  323,  488,  842,  1539,  1552,  1885. 

of  the  county  where  the  letters  were  S'ranted— 
(1898)  R9,  §82. 

"where  (decedent)   shall  not  leave  other  estate  suffi- 
cient to  pay  all  the  just  debts  and  maintain  the  chil- 
dren of  such  decedent"— (1800-1820)  S.  56. 
applicant  must  render  verified  account  of  the  personal 
estate  and  debts— (1799)   S.  33,  §19;  Rl-369,  §19- 
R2-430,   §19;   R4-660,    §15;   R5-760.    §15;   R6-75i; 
§71 ;  R8-2353,  §71 ;  R9,  §82.     C.  532. 
petition  must  describe  all  lands  of  which  decedent 
died  seized— (1898)  R9,  §82. 
appUcaiimi  of  judgment  creditor:  after  request  of  cred- 
itor and  sis  months'  default  by  executor  or  admin- 
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istrator— (1820-1874)  S.  91,  §20;  R2-776,  §20; 
R4-205,  §15;  E5-574,  §15. 

and  one  month  default — (1874)  R6-751,  §79; 

R8-2353,  §79;  R9,  §97.     C.  800. 
order  of  court:  rule  to  show  cause — on  da}'  named,  not 
less  than  two  nor  more  than  three  months  after  order 
made— (1799-1820)      S.  33,      §19;     Pa-369,      §19; 
E2-430,   §19.     C.  490. 

rule  to  show  cause — hearing  to  be  fixed  by  court  upon 
any  day  after  two  months  from  making  of  order — 
(1820-1846)   S.  64;  R2-794. 

rule  to  name  day  not  less  than  two  mouths  after  mak- 
ing of  order— (1846)  R4-660,  §15;  R5-760,  §15; 
E6-751,  §71;  R8-2353,  §71;  R9,  §82.  C.  488. 
rule  to  be  directed  to  "all  persons  interested  in  such 
lands"— (1846)  R4-660,  §15;  R5-760,  §15;  R6-751, 
§71;  R8-2353,  §71;  R9,  §82.  C.  842. 
insufficient  time  between  rule  to  show  cause  and  re- 
turn—validated— (1887)  S.  448,  §§1,  2;  R8-2353, 
§§215,  216. 

order  to  sell — on  ascertainment  of  facts — on  return  of 
rule  to  show  cause  or  other  time  appointed — (1799) 
S.  33,  §20;  Rl-369,  §20;  R2-430,  §20;  R4-660,  §16; 
R5-760,  §16;  R6-751,  §72;  RS-2353,  §72;  R9,  §83. 
C.  66,  196. 

personal  property  to  be  first  applied — before  lands 
ordered  to  be  sold— (1799-1874)  S.  33,  §24;  Rl-369, 
§24;  R2-430,  §24;  R4-660,  §21;  R5-760,  §21. 
order  to  sell — on  application  of  judgment  creditor — 
(1820-1874)  S.  91.  §20;  R2-776,  §20;  R4-205,  §15; 
R5-574,  §15.     C.  116. 

on  application  of  creditor— rule  to  show  cause  and 
proceedings  as  on  application  of  executor — (1874) 
R6-751,  §79;  R8-2353,  §79;  R9,  §97. 
rule  to  sho^v  cause  to  contain  description  of  land  and 
be  personally  served  or  published  and  mailed — (1887- 
1889)  S.  379;  repealed  (1889)  S.  378. 
validating  order  of  sale  not  made  on  return  day  of 
rule  to  show  cause-(1880)  S.  396;  R7-775,  §14; 
R8-2353,  §194. 

sales  validated  though  order  fail  to  recite  amount  of 
deficiency' — if  sale  confirmed — (1890)  S.  417; 
R8-1425',  §38. 
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validated  notwithstanding  defects  in  publication  of 
order  to  show  cause— (1881)    S. -134;  R7-775,  §15; 
R8-2353,  §201. 
who  may  sell:  surviving  executor  or  administrator,  if 
other  die  before  sale  or  conveyance  and  after  decree 

—  (1816-1820)  S.  59,  §5;  (1820-1846)  S.  62,  §5; 
R2-670,  §5. 

executors  or  administrators  or  the  survivor  may  be 
ordered  to  sell,  and  after  confirmation,  convey — 
(1846)  R4-660,  §17;  R6-751,  §76;  R8-2353,  §76; 
R9,  §85. 

sale  of  land  by  substituted  administrator — on  death 
of  executor  or  administrator  after  order  of  sale  and 
new  order  and  bond — (1903)  S.  525. 

— ■ on  original  rule  to  show  cause — (1904)  S.  503. 

by  new  appointee — after  revocation  of  letters — in  de- 
fault of  required  security — (1874)  R6-751,  §80; 
E8-2353,  §80;  R9,  §98. 

by  executrix  after  marriage — before  March  1,  1886 
—validated— (1886)  S.  447 ;  R7-775,  §28;  E8-2353, 
§213. 

valid  notwithstanding  marriage  of  executrix  or  ad- 
ministratrix pending  proceedings — (1895-1905) 
S.  386;  E8-2353,  §254. 

as  to  suspension  of  powers  by  marriage — see  Married 
Women. 
hond:  bv  administrator  or  executor — on  order  to  sell — 
(1823)     S.  68,    §1;    R4-660,    §22;    R5-760,     §22; 
R6-751,  §75;  R8-2353,  §75;  R9,  §91. 

on     sale    of    land     in    other    countv — (1892) 

S.  430  ;^R8-2353,  §241 ;  R9,  §8. 

revocation  of  letters  in  default  of  required  securitv — 

(1823)     S.  68,     §3;    R4-660,     §24;    R5-760,    §24; 

R6-751,  §80;  R8-2353,  §80;  R9,  §98. 

action  on  bond — under  direction  of  Prerogative  Court 

—  (1846-1874)  R4-660,  §23;  R5-760,  §23. 

— ■ in     general — under     direction     of     Prerogative 

Court— (1874)   R6-751,  §164;  R8-2353,  §164;  R9, 

hond  hy  heir  or  devisee  for  debts:  sale  adjourned  until 
deticiencv  ascertained  and  action  on  bond  or  order  to 
sell  on  default— (1874)  R6-751,  §73;  R8-2353,  §73; 
R9,  §89.     C.  1177,  1303. 
43 
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judgment  on  bond  and  proceeds  distributed  by 

Orphans'  Court— (1874)  K6-751,  §74;  R8-2353, 
§74;  E9,  §90.     C.  1695. 

whai  Land  sold:  if  personal  property  found  insufficient, 
order  to  sell  sufficient  land  or  more  if  cannot  be  di- 
vided—(1799)  S.  33,  §20;  Rl-369,  §20;  E2-430, 
§20;  R4-660,  §16;  R5-760,  §16;  R6-751,  §72; 
E.8-2353,  §72;  R9,  §83. 

if   part   only,    order   shall    specify   the   j^art — 

(1799)  S.  33,  §20;  Rl-369,  §20;  R2-430,  §20; 
E4-660,  §16;  E5-760,  §16;  E6-751,  §72;  E8-2353, 
§72;  E9,  §83. 

not  more  than  necessary  to  pay  residue  of  debts,  after 
personalty  applied,  unless  it  cannot  be  divided — 
(1799)  S.  33,  §24;  El-369,  §24;  E2-430,  §24; 
E4-660,  §21;  E5-760,  §21;  E6-751,  §72;  E8-2353, 
§72;E9,  §83.     C.  868,  1539. 

may  include  proprietary  share  or  unlocated  warrant 
—  (1800-1820)  S.  56,  §1;  (1820-1905)  S.  62,  §1 ; 
E2-670,  §1;  E4-660,  §25;  E5-760,  §25;  E6-751, 
§70;  E8-2353,  §70. 

in  other  county  or  in  several  counties — rule  to  show 
cause  and  publication  in  each  county — (1877-1897) 
S.  426,  §1 ;  E6-751,  §179 ;  E8-2353,  §179.  C.  1322. 
form  of  application — for  sale  in  other  county — Or- 
phans' Court  Eule  12. 
And  see  Insolvent  Estate. 

order  directing  executor  or  administrator  to  apply  to 
Orphans'  Court  in  other  county  where  land  lies — 
(1877)  S.  426,  §2;  E6-751,  §180;  E8-2353,  §180; 
E9,  §83. 

Orphans'  Court  where  land  lies  to  order  sale  of  land 
on  copy  of  order  for  application  from  county  issuing 
letters— (1877)  S.  426,  §3;  E6-751,  §181;  E8-2353, 
§181;  E9,  §84. 

report  of  sale  to  Orphans'  Court  of  countv  issuing 
letters— (1877)  S.  426,  §4;  E6-751,  §182 ;  E8-2353, 
§182;  E9,  §86. 

contiguous  lands  lying  in  several  counties — as  one 
parcel— (1897)  S.  491,  §3;  E9,  §92. 

contribuiion\ — hetiueen  heirs  and  den)isees:  for  lands 
taken  for  debts— (1799)   S.  33,  §20;  El-369,   §20; 
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E2-430,  §20;  K4-660,  §16;  R5-760,  §16;  R6-751, 
§78;  R8-2353,  §78;  R9,  §95.  C.  1552. 
estate  sold:  order  of  sale  within  one  year  after  dece- 
dent's deatli-(1825)  S.  71;  R4-660,  §26;  R5-760, 
§26  ;  R6-751,  §70  ;  118-2353,  §70 ;  R9,  §81.  C.  105, 
195a,  285. 

deed  to  convey  all  estate  of  decedent— (1784-1799) 
S.  16,  §12.     C.  195,  195a. 

estate  which  heirs  and  devisees  had  at  time  of 

making  order-(l799-1838)  S.  33,  §22;  Rl-369, 
§22;  R2-430,  §22.  C.  110,  195,  195a. 
all  estate  of  decedent  at  time  of  his  death,  if  order 
within  one  vear  after  death  of  decedent— (1838- 
1898)  S.  156,  §3;  R4-660,  §17;  R5-760,  §17; 
R6-751,  §77;  R8-2353,  §77. 

if  order  to  show  cause  obtained  within  one  year 

—(1898)   R9,  §94. 

clear  of  incumbrance  or  alienation  by  heir  or  devisee 
—if  order  of  sale  made  within  one  year  from  death 
of  decedent-(1825)  S.  71 ;  R4-660,  §26;  R5-760, 
§26  ;  R6-751,  §70  ;  R8-2853,  §70  ;  RO,  §81.  C.  488. 
estate  of  heirs  and  devisees  at  the  time  of  making  or- 
der,  if   order  of  sale   after   one  year— (1838-1898) 

S.  156,  §3  ;  R4-660,  §17  ;  R5-760,  §17  ;  R6-751,  §77  ; 
R8-2353,  §77. 

if   order   to   show   cause   obtained    after   one   year— 

(1898)  R9,  §94. 

subiect     to     dower-(1825)     S.  71 ;     R4-660,     §26; 

R5-760,  §26;  R6-751,  §70;  R8-2353,  §70;  R9,  §81. 

free  from  curtesy  or  dower— by  special  order  and  on 

consent  to  gross  sum  and  notice— (1870)  S.  347,  §§1- 

3;  R6-1039,  §18;  R8-2978,  §18.     C.  1708. 

or  on  relinquishment  of  dower  or  curtesy  before 

order   of   sale-(1876)    S.  324,    §1;    R6-1039,    §33; 

R8-2978,  §29. 

or  after  order  and  before  sale— (1876)  S.  324, 

§2  ;  R6-1039,  §34;  R8-2978,  §30. 

and  purchaser  to  take  free  from  such  right— 

(1876)  S.  324,  §3;  R6-1039,  §35;  R8-2078,  §31. 

and  proceeds  distributed  as  in  other  sales  free 

from  dower  or  curtesy- (187 6)  S.  324,  §4;  R6-1039, 

§36;  R8-2978,  §32. 
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sale  ordered  for  payment  of  mortgage  and  other  debts 
— if  necessary  to  sell  for  debts — (1881)  S. -110,  §1 ; 
E7-775,  §11;  R8-2353,  §198;  R9,  §87.  0.  1067. 
and  if  mortgage  debt  has  been  presented  as  claim — 
(1881)  S.  410,  §1;  R7-775,  §11;  E8-2353,  §§198, 
200;  R9,  §87. 

sale  free  from  mortgage  and  proceeds  first  applied  to 
mortgage— (1881)  S.  410,  §1;  R7-775,  §11;  R8- 
2353,  §198;  R9,  §87. 

and  deficiency  on  mortgage  payable   pro  rata   with 
other  debts  out  of  other  assets— (1881)   S.  410,  §2; 
R7-775,  §12;  R8-2353,  §199;  R9,  §88. 
advertised:  by  setting  up  notices — two  months — (1799- 
1820)  S.  33,  §21;  Rl-369,  §21;  R2-430,  §21;  (1804- 
1820)    S.  58,   §3;    (1820-1887)    S.  62,   §4;   R2-6T0, 
§4;  R4-669,  §1;  R5,  §28;  R6-1039,  §1. 
by  setting  up  notices— four  weeks,  if  so  ordered  by 
court— (1886-1887)  S.  546,  §1;  R7-903,  §1. 
by   setting  up  notices — four  weeks — (1887)    S.  547, 
§1;  R8-2978,  §35;  (1898)  S.  487,  §1. 
by  publication— four  weeks— (1820-1867)  S.  62,  §4; 
R2-670,    §4;    R4-668,    §1;    R5-760,    §28;    (1867) 
S.  545,     §1;    R6-1039,     §1;     (1887)     S.  547,     §1; 
R8-2978,  §28;  (1898)  S.  487,  §1. 

in    one    newspapei— (1820-1867)     S.  62,     §4; 

R2-670,  §4;  R4-669,  §1;  R5-760,  §28. 

in      two      newspapers — (1867)       S.  545,      §1  ; 

R6-1039,  §1;  (1887)  S.  547,  §1;  R8-2978,  §35; 
(1898)  S.  487,  §1. 

in  two  newspapers — nearest  to  the  lands   and 

designated  for  publication  of  the  laws — (1874-1887) 
R6-1039,  §1. 

in  two  newspapers — one  of  which  shall  be  at 

the  county  seat— (1887-1898)  S.  547,  §1;  R8-2978, 
§35. 

or  in  the  municipality  having  the  largest  popu- 
lation by  the  last  census— (1898)  S.  487,  §1. 
one  newspaper  mav  be' in  German  language — (1875) 
S.  557;  R8-2978,  '§27. 

one  newspaper  must  be  German — if  at  conntv  seat — 
(1891)   S.  550.     C.  995. 

adjournment  more  than  one  week  must  be  published 
—  (1867)  S.  545,  §1;  R6-1039,  §6;  R8-2978,  §6. 
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sales  already  made  and  confirmed  by  the  conrt 

validated  notwithstanding  omissions  and  defaults  in 
advertising  sale  or  adjournments — (1903)    S.  549. 
(many  earlier  validating  statutes  omitted). 

adjoummient:  executor  or  administrator  may  adjourn 
two  months— (1799)  S.  33,  §21;  111-369,  §21; 
E2-430,  §21;  R4:-660,  §17;  R6-1039,  §4;  E8-2978, 
§4. 

executor  or  administrator  may  adjourn  at  discretion 
subject  to  control  of  court— (1894)  S.  264,  §1; 
R8-2978,  §43. 

sale  of  land  not  invalid  because  adjourned  more  than 
two  months-(1894)  S.  264,  §2;  E8-2978,  §44; 
(1894)  S.  266,  §1;  R8-2978,  §44. 

hy  private  sale:  subject  to  confirmation — (1892) 
S.  548,  §1;  R8-2991,  §39. 

report  of  sale  and  confirmation:  at  next  stated  term — 
(1838-1852)  S.  156,  §3;  E4-660,  §17;  E5-760,  §17. 
report  and  confirmation  at  any  special  term — (1852- 
1874)  S.  251;  E5-760,  §27. 
may  be  at  same  term— (1862-1874)  S.  334,  §1. 
confirmation     at     any     stated     term — (1866-1905) 
S.  389,  §2;  E6-1039,'§69 ;  E8-2352,  §260. 
validating  sales  confirmed  at  any  general  or  stated 
term— (1866-1905)      S.  389,     §1;     E6-1039,     §68; 
E8-2353,  §259. 

report  to,  and  confirmation  bv  Orphans'  Court  (term 
not  designated)-(1874)  E6-751,  §76;  E8-2353, 
§76  ;  E9,'  §85.'     C.  1420a. 

report  recorded  in  surrogate's  office  in  county  where 
letters  granted  and  proceeds  accounted  for  to  Or- 
phans' Court  making  original  order — (1877)  S.  426, 
§4;  E6-751,  §182;  E8-2353,  §182;  E9,  §86. 
validated — notwithstanding  omission  to  serve  order  to 
show  cause,  if  sale  advertised  and  confirmed — (1890) 
S.  457;  E8-2353,  §229. 

sale  of  land  by  administrator  or  administrator  c.  t.  a. 
or  (I.  h.  n. — past  sales  valid  as  though  submitted  to  or 
approved  bv  court  under  E6-751,  §76— (1898) 
S.  470. 

order  of  confirmation  conclusive  evidence  of  the  va- 
lidity of  the  proceedings— (1898)  E9,  §93. 
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bona  fide  purchaser  not  affected  by  vacating  or  rever- 
sal of  order— (1898)   R9,  §93. 

conveyance:  deed  by  administrator  d.  b.  n.  on  death  of 
representative  after  confirmation  of  sale — (1859) 
S.  300;  R5-760,  §27a;  E6-1039,  §17;  R8-2978,  §17. 
to  heirs  or  devisees  of  purchaser  dying  after  confir- 
mation of  sale — on  performance  of  the  conditions  of 
sale— (1854-187-4)  S.  218,  §1;  R5-760,  §37. 

dying   after   sale   before   confirmation— (1864- 

1874)  S.  351,  §1. 

dying  after  sale  and  before  or  after  confirma- 
tion—(1874)  E6-1039,  §21;  E8-297S,  §21. 
deed  by  executor  or  administrator  to  recite  order  of 
sale  at  lars:e— (1799-1838)  S.  33,  §22;  Rl-369,  §22; 
E2-430,  §22.     C.  110. 

to  recite  order  and  date  of  order — (1838)  S.  156,  §2  ; 
E4-660,  §18;  E5-760,  §18;  E6-751,  §77;  E8-2353, 
§77;  E9,  §94.     C.  732,  2071. 

deed  by  executor,  &c.,  by  order  of  Orphans'  Court 
valid  notwithstanding  variance  between  recital  of 
deed  and  record  of  order— (1831-1846)  S.  73,  §3. 

notwithstanding  omission  or  variance — (1838) 

S.  156,  §1 ;  E4-660,  §19  ;  E5-760,  §19  ;  E6-751,  §77  ; 
E8-2353,  §77;  E9,  §94. 

distribution  of  proceeds:  proceeds  to  be  assets  for  pav- 
ment  of  debts— (1799)  S.  33,  §23;  El-369,  §23; 
E2-430,  §23;  E4-660,  §20;  E5-760,  §20;  E6-751, 
§78;  E8-2353,  §78;  E9,  §95.  C.  204,  1695. 
payment  of  mortgage  primarily  on  sale  of  mortgaged 
land  free  from  incumbrance — (1881)  S.  410,  §1 ; 
E7-775,  §11;  E8-2353,  §198;  E9,  §87.  C.  1067. 
application  to  mortgage  debt — may  be  ordered  after 
sale  before  distribution — where  sale  already  made 
clear  of  incumbrance  by  order  of  Orphans'  Court 
without  order  to  applv  proceeds  to  mortgage  proved 
as  claim— (1900)  S.  517. 

surplus  after  sale  distributed  as  real  propertv  intes- 
tate or  under  will- (1799)  S.  33,  §§20,  23;  El-369, 
§§20,  23;  E2-430,  §§20,  23;  E4-660,  §§16,  20; 
E5-760,  §§16,  20;  E6-751,  §78;  E8-2353,  §78;  E9, 
§95. 

may  be  ordered  bv  Orphans'  Court— (1S23-1S74) 
S.  68,  §2;  E3-51;  E4-660,  §23;  E5-T60,  §23. 
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shall  be  ordered  by   Orpliaus'   Court — (1874) 

E6-751,  §78;  R8-2353,  §78,-  E9,  §95. 
application  of  surplus  to  judgments  against  distribu- 
tees— by      petition      and      order — (1889)       S.  419 ; 
R8-2353,  §224;  E9,  §96. 

action  at  law  by  distributee  lies  against  executor  or 
administrator  for  share  of  surplus — subject  to  appeal 
—  (1823)  S.  68,  §2;  R3-51,  §2;  R4-660,  §23; 
E5-760,  §23;  E6-751,  §78;  E8-2353,  §78;  E9,  §95. 
payment  of  property  of  non-resident  ward  to  foreign 
guardian — by  order  of  ordinary  or  Orphans'  Court — 
(1847-1874)  S.  133,  §1;  E5-341,  §11. 

not  including  any  state  where  similar  provision 

does    not   exist— (1847-1874)    S.  133,   ,§2;    E5-341, 

§12. 

payment  of  fimds  in  Chancery  to  foreign  guardian — 

by  order  of  the  chancellor— (1868)   S.  134,  §§1,  2; 

(1878)  S.  135,  §§1,  2;  E8-1615,  §§9,  10. 

S.  133  extended  to  foreign  countries — (1871) 

S.  136;  E6-464,  §6;  E8-1615,  §6. 
payment  of  proceeds  of  sale  of  lands  under  any  judi- 
cial proceedings — to  foreign  guardian  by  order  of  or- 
dinary   or    Orphans'    Court— (1874)     E6-464,    §6; 
E8-1615,  §6. 

to  foreign  trustee — payment  of  funds  in  Chancery — 
by  order  of  chancellor— (1886)  S.  137  ;  E7-1087,  §5  ; 
E8-3683,  §12. 

payment  of  proceeds  of  sale  of  land  under  any 

judicial   proceedings— by   order   of   ordinary   or    Or- 

/         phans'    Court— (1886)  ^  S.  185,    §1;    E7-lb87,    §2; 
E8-3683,  §9. 
action  for  ivuste,  &c.,  reserved:  no  bar  to  action  against 
representative  for  personal  property  or  waste — (1799- 

'         1874)     S.  33,     §24;    El-369,     §24;    E2-430,    §24; 
E4-660,  §21;  E5-760,  §21. 

referred    (after   1874)    to  non-presentment   of 

claim  and  bar  therefor— (1874)  E6-751,  §64; 
E8-2353,  §64;  E9,  §75. 

and  to  non-presentment  and  bar  against  insol- 
vent estate- (1874)  E6-751,  §95;  E8-2353,  §95; 
E9,  §113. 
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Cases  : 

review  of  earlier  statutes:  by  Ewing,  C.  J. — 110. 
jtivisdictionr.   exclusive  of  Chancery — 1303. 

statutory  remedy  does  not  preclude  bill  in  equity  by 

judgment  creditor  against  heirs  and  devisees — 800. 

compliance  with  statute  essential — 1042. 
applicaiion:  is  not  an  acknowledgment  of  debt  to  bar 

the  statute  of  limitations — 1885, 

application  should  be  by  all  co-executors — 1605. 

purchaser  not  chargeable  with  indication  of  fraud  in 

petition — 1042, 

must  foUoAv  the  statut^-532,  1042. 

set  aside  because  application  did  not  render  accoimt 

of  the  estate  and  order  made  for  sale  without  rule  to 

show  cause — 532. 

copy   of   foreign   accounting   insufficient    (statute)  — 

1552. 

may  be  within  any  reasonable  time — 111. 
whai  land:  land  under  testamentary  direction  to  sell  for 

a  particular  debt  and  bequest  of  balance — 662. 

decree  should  not  be  for  sale  of  the  whole  in  gross — 

235. 

cannot  sell  equitable  interest  under  contract  of  pur- 
chase—2062. 

not  lands  that  have  escheated  for  want  of  heirs  (sale 

not  within  Act  of  1887)— 195,  195a. 

not  lands  lying  in  another  county  by  order  made  in 

county  where  letters  were  issued — 1322. 

order  to  be  made  in  county  where  land  lies — 323. 

must  be   specifically   described — "so   much   from   off 

the  eastern  portion  of  the  farm     *     *     *     as  will 

be  sufficient  to  pay  the  debts"  is  insufficient — 196. 

equity  will  not  enjoin — for  mere  uncertainty  of  de- 
scription— 1465. 

Orphans'  Court  cannot  determine  question  of  title — 

111,  868a. 

may  ascertain  the  real  estate  of  which  testator 

died  seized — 868a. 
contrihidio7h    of    several    devises:  includes    devise    for 

years  in  lieu  of  dowei' — 1552. 
for  irhat  dehts:  to  reimburse  advances  by  administrator 

for  debts— 111. 
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for  commissions  and  expenses  of  administration  and 

allowance  to  counsel — 1695. 

injunction  in  equity  against  Orphans'  Court  sale  for 

funeral  and  medical  bills  of  decedent  for  which  hus- 
band administrator  was  liable — 1198. 

administrator  estopped  from  recovering  advances  pro 

rata  as  to  land  already  sold  by  him  as  heir — 111. 

cannot  sell  for  valuation  charged  by  testator  on  land 

devised — 285. 

Orphans'  Court  cannot  determine  validity  of  claims 

—1226. 

not  to  determine  validity  of  claims  except  in  insolvent 

estate  proceedings — 1539. 

validity  of  claims  cannot  be  determined  by  Orphans' 

Court   on    application   by   heirs   to   furnish   security 

against  sale — 1177. 

sale  for  one  debt  erroneous — 116. 

order  of  sale  is  not  adjudication  of  the  claims  of  cred- 
itors recited — 1885, 

equity  may  enjoin  sale  for  fictitious  debt — 999. 
pTO'cedure  on,  rule  to'  show  cause :  adjournment  of  hear- 
ing—1932. 

publication  of  rule  to  show  cause  for  adjourned  re- 
turn day — sufficient — 868a. 
o-rder  of  sale:  must  specify  amount  to  be  raised — 868. 

luust  specify — if  to  be  sold  free  from  incumbrance — 

may  be  amended — 1067. 

personal  property  must  be  first  applied   (under  Act 

of  1799)   and  deficiency  ascertained — 196. 

amount  of  deficiency  must  be  ascertained  bv  Orphans' 

Court— 1552. 

insufiiciencv  of  the  personal  propertv  must  be  proved 

—116. 

no  sale  ordered — if  personalty  sufficient — 1037. 

facts  to  be  ascertained  by  court  as  to  amount  to  be 

sold  and  application  of  personal  property — 66. 

second  sale — if  first  proves  insufficient  in  amount — 

111. 

decree  mav  authorize  streets  laid  out  and  maps  made 

—488. 

may  be  amended  after  sale — 1067. 

Orphans'  Court  order  may  be  amended  by  Prerojra- 

tive  Court  on  appeal — 868a. 
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bond — by  heirs:  security  by  heirs  to  prevent  sale  must 
follow  statute  and  not  dispute  debts — 1177. 

estate  sold:  before   1825,  carried  only  estate  of  heirs 
and  devisees  at  time  of  ordei* — 110. 
Act  of  1825  presupposes  no  lien  for  decedent's  debts 
before  that  time--285. 

order  after  one  year — subject  to  judgment  debts  of 
devisee — 732. 

after  one  year — partition  operates  as  a  conveyance  by 
the  heirs— 1226. 

proceeds  of  sale  by  decree  in  Chancery — as  far  as 
necessary  for  debts — paid  to  administrator  to  be  ad- 
ministered in  Orphans'  Court — 1736. 

dower:  shifted  to  proceeds  on  sale  of  land  free  from 
dower— 1708. 

sale  free  from  dower — purchase  money  mortgage  se- 
curing the  dower  subject  to  tax  in  hands  of  admin- 
istrator and  chargeable  against  widow's  interest — 
2043. 

decree — collateral  attaek:  not  questioned  collaterally  ex- 
cept for  fraud — 235. 

irregularity  which  might  be  cause  for  reversal  on  ap- 
peal— no  defence  in  Chancery  to  bill  by  administrator 
for  specific  performance — 323. 

by  Orphans'  Court  of  the  county  where  the  land  lies 
—323. 

not  subject  to  question  for  irregularity  in  collateral 
action  of  ejectment^ — 488. 

regularity  presumed  and  cannot  be  questioned  collat- 
erally—488. 

jurisdiction  dependent  on  compliance  with  statutory 
requirements— 1042. 

dependent  on  statutory  notice — and  can  be  questioned 
collaterally  if  wanting — 1552, 

jurisdictional  facts  prima  facie  passed  on  by  Or- 
phans' Courlr-1044. 

advertisement:  discontinued  eight  days  before  sale — in- 
sufficient— 995. 

in  German — insufficient — 995. 

advertisement  in  German  paper  under  Act  of  1891 
(S.  550)  must  be  in  English  language — 995. 
advertisements  may  be  determined  by  court — 1465. 

adjournment  of  sale:  by  attorney — 1680. 
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confirmidionr.   fair  value  affected  by  adverse  claim  of 
title — court  will  ascertain  facts — 1271. 
confirmation  refused  and  re-sale  ordered  for  gi'oss  in- 
adequacy and  improper  manner  of  sale — 1-120,  1120a. 
irregularities  cured  by  confirmation — 235. 

form  of  deed:  statutory  recitals — 2071. 
review  of  statutes  by  Green,  C.  J. — 2071. 
deed  by  one  of  two  administrators  after  removal  of 
the  other  from  the  state — equity  will  enjoin  ejectment 
by  heirs  against  the  purchaser — 605. 

payment  of  purdiasi^  money:  sixty  per  cent,  purchase 
money  mortgage — allowed — though  loss  by  deprecia- 
tion—1713. 

proceeds:  are  assets  for  debts — 204. 

surplus  proceeds:  remain  real  property  and  descend  as 
such— 730,  730a,  769. 

vacating  sale:  Orphans'  Court  cannot  set  aside  after 
sale  and  conveyance — 190. 

not  set  aside  on  application  of  administrator — 190. 
fraud  cannot  be  set  up  at  law  by  purchaser  against 
his  sealed  contract,  after  default  and  re-sale — 2069. 
administrator's  deed  not  set  aside  for  fraud— against 
innocent  grantee — 1605. 

set  aside  for  fraud — bona  fide  mortgage  protected — 
1042. 

sale  under  void  appointment  of  administrator — pur- 
chaser protected  in  equity  to  extent  of  charge  of  the 
debts  paid  by  him  or  his  purchase  money — 546. 
sale  to  administrator — \^oid  at  law — 182. 

void — though  indirect — 85. 

to  administrator's  brother  for  his  benefit — voidable — 
equity  will  set  aside  and  make  purchaser  trustee — 
617.  ' 

And  see  Sale  to  Trustee. 

set  aside  for  fraud  of  administrator  and  administra- 
tor charged  with  then  market  value  of  the  land — 
642. 

administrator  not  charged  with  price — ^vhere  sale 
failed  because  of  unknown  incumbrance  and  applica- 
tion made  for  new  order  and  sale — should  re-sell  with- 
out direction  of  court — 1983. 

appeal:  not  by  party  claiming  adverse  title — -842. 
devisee  interested  part}' — may  appeal — 1312. 
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character  of  appellant  as  heir  admitted  l)y  not  object- 
ing when  he  filed  exceptions  to  master's  report — 532. 
proceedings  not  removable  to  Supreme  Court  by  cer- 
tiorari under  constitution  of  184-i — 490. 
certiorari    to    review — allocatur    by    one    judge     (in 
1829)— 112. 

order  that  purchaser  complete  sale  is  subject  to  ap- 
peal though  joined  with  unappealable  order  for  at- 
tachment for  contempt,  if  he  refuse — 2238. 
And    see    Insolvent    Estate — Accounting — items 
charged. 

SALE  OF  LAND  BY  ORPHANS'  COURT  FOR  MAINTENANCE  OF 
INFANTS: 

may  be  ordered  by  Orphans'  Court  for  maintenance 
and  education  of  minor  children — on  application  of 
personal  representative  or  guardian  and  after  inven- 
tory and  appraisement  of  personal  property  and  state- 
ment of  debts— (1784-1799)  S.  16,  §11. 
deed  by  personal  representative  or  guardian — convey- 
ing all  estate  of  decedent— (1784-1799)  S.  16,  §12. 
sale  by  Orphans'  Court— for  maintenance  of  infant — 
on  application  of  guardian — (1901)   S.  582. 

sale  of  lands  in  chancery. 

Statutes : 

in  partition — free  from  debts  of  decedent — (1869) 
S.  326,  §1;  R6-1039,  §20;  R8-2978,  §20;  (1898) 
S.  273,  §43.     C.  1736,  2171. 

and  proceeding  for  ascertainment  and  pavment 

of  debts— (1898)  S.  273,  §43. 

by  executor  or  trustee — under  direction  of  chancellor, 
for  maintenance  of  minor — (1898)  S.  486. 
future  or  contingent  estate  limited  to  infants  or  per- 
sons not  in  esse— (1857)  S.  126 ;  K5-760,  §39; 
E6-1039,  §41 ;  "R8-2978,  §46.  C.  2165. 
by  trustee  with  power  of  sale  on  certain  events — sale 
by  order  of  cliancellor  irrespective  of  the  event — for 
taxes  and  assessments— (1871)  S.  148 ;  R6-1039, 
§23;  E8-2978,  §23. 

devise  in  trust  for  life— may  be  sold  in  Chaucer^-  for 
taxes  and  assessments — (1873)   S.  150. 
for  taxes  or  assessments — niav  be  sold  by  order  of 
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court — where  devise  in  trust  for  life  or  until  future 
event— (1874)  S.  325,  §1;  R6-1039,  §26;  R8-2978, 
§26  ;  (1889)  S. 267 ;  (1890)  S.  421 ;  (1891)  S.  422 ; 
R8-1425,  §§35,  37. 

or  mortgaged— (1889)   S.  267;  R8-2978,  §71; 

(1890)  S.  421;  (1891)  S.  422 ;  R8-1425,  §§35,  37. 
or  for  payment  of  mortgage,  judgment  or  leg- 
acy     charged— (1890)       S.  421 ;       (1891)       S.  422  ; 
E8-1425,  §§35,  37. 

devise  to  religious  society — sold  by  order  of  court — 
(1859)  S.  239,  §§1-8;  R6-1039,  §§60-67;  E8-2734, 
§§111-118;  (1905)  S.  5B3. 

or  to  educational  corporation — (1905)    S.  563. 

Cases  : 

in  partition  free  from  debts— debts  charged  may  ap- 
ply for  payment  out  of  proceeds — the  personalty  be- 
ing exhausted — 2171. 

proceeds  required  for  debts — paid  to  adminis- 
trator to  be  administered  in  Orphans'  Court — 1736. 
contingent  estate — sale  ordered  under  Act  of  1857, 
where  remainder  vested  in  infants  subject  to  open  foi* 
those  afterward  born — though  all  had  attained  age  of 
twenty-one — 2 165. 

sale  of  personal  property. 

Statutes : 

not  until  will  recorded,  inventory  made  and  security 
given— (1676)    S.  1,   §1;    (1681)    S.  2,   §11. 

Cases  : 

hy  executor:  sale  on  best  terms  obtainable — subsequent 
loss  on  ]iurchase  monov  notes  not  charged  to  execu- 
toi— 1914. 

loss  by  giving  credit  to  purcliasei — charged  as  devas- 
tavit against  executor — 695. 

interest   of   decedent   in   partnership — decedent's    in- 
terest in  old  firm  sold  by  executor  to  new  partner  and 
not  paid,  cannot  be  followed  against  profits  of  neAv 
firm— 1699. 
by  administraior  pendente  lite — 1120. 
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sale  to  trustee. 

Statutes : 

hy  admindstratoT — to  self  in  1893:  divesting  other  in- 
terest of  officer— validated— (1896)    S.  464. 

Cases  : 

invalid    sales:    sale    to    trustee — voidable    in    equity — 
though  fair  sale  and  ample  consideration — 1931. 
indirect  sale  (to  administrator)  voidable  in  equity — 
564. 

see  Sale  of  Lands  by  Orphans'  Court  for  Debts. 
indirect  sale  (to  executor)  in  pursuance  of  previous 
arrangement — voidable — except  as  against  bona  fide 
purchaser — 902. 

to  administrator — voidable  in  equity — though  indi- 
rect and  fraud  not  shown — 702. 

proceeds  in  hands  of  sheriff  held  by  injunc- 
tion pending  determination  of  validity  of  sale — 454. 
indirect  sale  (to  executor)— voidable  in  ejectment 
suit  by  heir — 117. 

indirect  sale  (to  executor)  voidable,  not  void  (modi- 
fying 85)— 117. 

to  trustee— voidable  at  option  of  cestui  que  trust- 
though  purchaser  (who  joined  in  the  sale  as  trustee) 
had  never  taken  letters  testamentary — 1289. 
to  executor— indirect  purchase — set  aside — 439. 
indirect  sale  (to  executor) — re-sale  ordered  and  origi- 
nal sale  confirmed,  if  land  does  not  bring  more — 
2112. 

indirect  sale  (to  executor) — set  aside  after  twenty- 
two  vears  on  appliction  of  heirs— on  equitable  terms 
—749. 

indirect  sale  (to  administrator)  set  aside  in  equity 
in  aid  of  partition  suit  by  heir— without  decree  for 
re-sale  after  twenty  years — 564a. 

question  of  fraud  may  be  tried  at  law  by  jury 

—182. 

to    executor — purchaser    still    holds    in    trust — 1768, 

1768a. 

authorities  reviewed  by  Knapp,  J. — 176Sa. 

cestui   que  trust  may  enforce  the  trust   against  the 

land  purchased  by  trustee  and  have  accounting  for 

net  rents  and  profits — 822. 

to   administrator — becomes   trustee   for   heirs   subject 

to  their  right  to  redeem — trustee  accounting  for  rents 
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and  credited  with  permanent  improvements — (indi- 
rect sale) — 582. 

to  trustee— cestui  que  trust  may  confirm  or  demand 
re-sale  irrespective  of  the  fairness  of  sale  or  profit  of 
trustee— 822. 

to  executor — executor  cannot  purchase  at  his  own  sale, 
and  must  account  for  value  irrespective  of  previous 
deposit  of  worthless  certificate — 1. 

cannot  appropriate  and  cancel  mortgage  nlade 

bj  himself  to  testator  and  bequeathed  to  wife  of  ex- 
ecutor— 310. 

specific  performance  of  contract  of  sale  indirectly  to 
executor— not   enforced    against   purchasing  executor 
after  its  repudiation  by  his  co-executors — 675. 
procedure  against  sale  to  executor  should  be  by  bill 
in  equity — 1302. 

equities  of  purchaser  supported  by  way  of  defence 
and  by  injunction  in  equity  against  action  at  law  in 
ejectment  by  heirs  to  set  aside  the  sale— 547,  547a. 
executor  purchasing — liable  for  proceeds  on  sale  by 
him— 1309. 

sale  for  profit  of  trustee — co-trustee  joining  is  liable 
—1280. 

objection  to  sale  to  executor  estopped  by  acquiescence 
of  cestui  que  trust  knowingly — 551,  1032. 
collusive  sale  in  foreclosure— to  administrator — set 
aside  except  as  to  parties  colluding — 735a. 
collusive  sale  not  set  aside  as  to  party  colluding— 735. 
sale  under  testamentary  direction — \'acated  in  equity 
for  fraud  and  collusion— 633. 

executor  cannot  buy  in  for  his  individual  benefit  on 
foreclosure  of  mortgage  belonging  to  estate— 936. 
executor  purchasing  in  foreclosure  in  his  individual 
name  may  convey  without  co-executor — 1725. 
to  trustee — in  foreclosure- re-sale  ordered  and  prop- 
erty eharo'cd  witli  whole  amount  due  and  expenses— 
875. 
indirect  sales:  objection  applies  to  husband  of  executrix 
—551. 

to  trustee's  wife— set  aside  though  indirect— leave  of 
court  necessary — 920. 

to  executor's  partnership— under  special  authoriza- 
tion of  court — 754. 
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not  confirmed  against  objection  of  any  cestui 

que  trust — 754. 

to  relation  of  executor — bona  fide  sale  must  be  shown 
(foreclosure) — 949. 

purchaser  without  means  and  reconveyance  to  admin- 
istrator same  day — 564. 
valid  sales:  subsequent  purchase  b^^  administrator  from 
the  purchaser  without  previous  agreement — held  valid 
^605. 

administrator  may  purchase  in  foreclosure  against 
heir — 735. 

under  execution  against  decedent  tested  l>efore 

his  death— 86,  644. 

executor  after  resignation  and  discharge  may  pur- 
chase under  execution  of  power  of  sale  by  remaining 
co-executor — 1853. 

executor  may  be  authorized  by  direction  of  the  will 
and  direction  that  the  other  executor  give  the  deed — 
329. 

SCHOOLS  AND  COLLEGES: 

see  CoKPOKATioisr. 

SCIRE  FACIAS: 

by  administrator  d.  h.  ii.:  on  judgment  recovered  by  de- 
ceased executor  or  administrator — (1795-1903)  S.  24, 
§5;  Rl-153,  §5;  R2-174,  §5;  R4-350,  §5;  R5-275, 
§5;  R6-846,  §205;  R8-2530,  §205. 

Ijy  suhstituied  administrator: — (1901)  S.  512,  §3; 
(1903)  S.  532,  §184. 

"SECURITIES" : 

does  not  include  corporation  stocks — in  direction  to 
convert  and  invest  all  personal  estate  "not  alrea<ly  in 
money  or  securities" — 745. 

SELECTION: 

by  devisee:  in  devise  of  twelve  acres  of  a  larger  tract — 

787. 

house  and  two  acres  of  largo  parcel — right  passes  to 

his  grantee — 785. 
by  legatee:  bequest  of  two  of  the  three  mortgages  held 

by  testator  on  legatee's  property — 1811.  . 
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separate  use: 

trust  for  married  woman  ''not  subject  to  control"  of 
husband  does  not  affect  surviving  husband's  right  to 
administration   (ob.) — 781a, 

SEPAKATION   OF  SHARES: 

may  be  made  in  equity  though  not  contemplated  by 
testator— 2100. 

on  discharge  of  original  trustee — court  may  separate 
the  trusts  and  appoint  different  trustees — 780. 
separate  trusts  must  be  separately  invested — 820. 
of  distinct  annuity  funds  after  setting  apart  of  an 
entire  fund — 1246a. 

shares  not  separated — against  plain  intention  of  will 
— though  express  direction  to  executors  only  to  "retain 
all  the  trust  property  until  1867"— 1551/ 
not  contemplated  by  will  until  beginning  of  distribu- 
tion—1831. 

several  properties  in  one  trust — application  of  rents  of 
all  to  taxes  of  all— 1260. 

And  see  Appropriation  of  Trust  Funds — Invest- 
ment. 
services  to  decedent: 

wliat    is:  care   of   lunatic   recoverable    as   necessaries — 
1060. 

wages  paid  for  special  nursing  recoverable  notwith- 
standing agreement  for  specific  charge  for  "keeping" 
decedent — 1606. 

what  is  no't:  mutual  services  with  no  expectation  of  com- 
pensation— 713. 

not  recoverable  if  rendered  gratuitously  in  hope  of  a 
legacy — 620. 
or  in  expectation  of  a  legacy — 577. 

sufficient  consideration.:  agreement  for  legacy — but  not 
mere  expectation — 385. 

tuho  may  sue:  assignee  may  sue  for  breach — 487. 

services  and  suit  by  married  woman — husband  should 
join— 2033. 

pleading  and  evidence:  quantum  meruit — inadmissible 
imder  count  on  special  contract  only — 2037. 
special   contract  for  payment  in   specific  property — 
not  admissible  under  quantum  meruit — 905. 
amount  of  recovery — after  repudiation  of  contract  by 
decedent — 275. 

express  contract — controls  value — 1856a. 
44 
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SERVICES  TO  DECEDENT — Continued. 

amount  controlled  bj  express   contract — though   ser- 
vices greater  than  expected — 2079. 
contract  for  pu-yment:  shown  by  note  of  decedent — 1591. 
must  appear — not  rendered  voluntarily — 275. 
intention  to  pay — shown  by  agreement  for  devise — 
1389. 

presumed  from  necessity  for  the  services— 1255. 

not  shown  by  mere  statement  by  claimant  of  de- 
cedent's intention— 2226. 

agi'eement  for  compensation  for  services  by  daughter 
in  family — not  implied — 814,  755. 

and  general  promise  to  reward  her  insufficient 

—755. 

not  presumed  between  parent  and  child— without  spe- 
cial circumstances — 1471,  2258. 
not  presumed  for  child  in  family — 845. 

or  for  adopted  child  living  in  family — 1550. 

presumption — against  family  relations^ — 1253. 

SET-OFF: 

against  claim:  debt  of  executor  set  off  against  his  per- 
sonal claim  against  the  estate — 810. 
inadmissible^^ — claim  for  rent'  as  heir  in  suit  against 
defendant  as  executor — 1033. 

allowed  against  claim  assigned  by  parol  without  no- 
tice to  testator— 1736. 
must  be  enforced  by  executor — 1516a. 
if  pleaded  by  representative  of  insolvent  estate,  ver- 
dict will  not  be  set  aside  in  equity  for  a  better  de- 
fence at  law— 1779. 

against  debt  (to  estate)  :  included  in  bar  of  decree  limit- 
ing creditors — 474. 

if  pleaded  successfully  against  executor  does  not  go 
into  judgment  against  him,  but  is  provable  and  suable 
as  a  claim  and  debt  of  record  against  the  estate — 172. 
debt  to  partnership  set-off  by  surviving  partner 
against  his  individual  debt — if  action  brought  after 
death  of  the  other  partner — 1870. 

against  devise:  debt  of  devisee  not  charged  on  land  de- 
vised—1573a. 

debt  of  devisee  charged  by  will  against  his  share — 
not  enforceable  under  general  power  of  sale  to  execu- 
tor—787. 
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SET-OFF — Continued. 

charged  by  will  against  son's  share — includes  entire 
share  devised  to  son  and  wife  for  life  with  remainder 
to  their  children — 787. 

against  legacy:  evidence  as  to  amount — 145-i. 
debt  of  legatee  to  testator — 1527. 

debt  "and  interest  from  date"  ''to  be  deducted  out" 
—1454. 

interest  charged  on  debts  to  be  set-off  under  direction 
of  the  will  for  set-olf  of  debts  and  advancements  as 
shown  by  testator's  books — 1831. 

by  direction  of  will  limited  to  the  principal  of  the 
debt— 1587. 

under  direction  of  will — not  to  be  treated  cumula- 
tively as  both  debt  and  set-off — 828. 
liability  of  legatee  as  executor  for  devastavit  defeats 
judgment  creditor  of  legatee — 1466. 
against  residuary  share  bequeathed   to  an  insolvent 
debtor  of  testator — 597. 

imder  direction  to  take  out  '^of  his  wife's  share"  is  to 
be  taken  out  of  her  legacy  and  not  out  of  her  residuary 
share — 59. 

shares  of  wife  in  trust  and  of  daughter  cannot  be  set- 
off against  mortgage  of  the  husband,  father  and  guar- 
dian— 451. 

debt  of  legatee  dying  before  testator  set-off  against 
legatee  substituted  by  statute  against  lapse — 1804. 
legatee  substituted  by  statute  against  lapse — not  sub- 
ject to  original  legatee's  debts  to  third  persons — 1075. 
not  debt  of  A.  against  legacy  to  A.  for  life  and  re- 
mainder to  his  children — but  income  is  payable  to 
A.  in  his  o^vn  notes — 1236. 

not  wife's  debt  against  husband's  legacy — 1570. 
debt  of  husband  admitted  against  legacy  to  wife  (on 
equitable  grounds  because  the  husband  as  executor 
claimed  and  received  commissions  on  the  debt  as  as- 
sets and  as  complainant  sued  for  the  legacy  and  wife 
claimed  no  equity) — 557. 

against  lands  taken  by  descent:  share  of  grandchildren 
of  decedent  not  subject  to  set-oft"  of  debt  of  their  de- 
ceased father — without  special  agreement  between  de- 
cedent and  his  son — 1855. 
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SET-OFF — Continued. 

against  distributive  share:  advances  for  maintenance  of 
infant  distributees — to  reasonable  amount  and  sub- 
ject to  statute  of  limitations — 2211. 

"SHALL  HAVE  AT  THE  TIME  OF  HER  DEATH": 

construed  ''until"  tlie  time  of  her  death — 1430. 

"SHARE": 

referred  to  legacy  and  not  to  residuary  share  in  direc- 
tion for  set-off  of  husband's  debt — 50. 

SHELLEY'S  CASE. 

Text.   64. 

Statutes  : 

abolished  as  to  devise  for  life  and  at  devisee's  death 
to  heirs,  issue,  &c. — children  and  issue  of  deceased 
children  take  vested  remainder  in  fee — (1820)  S.  88, 
§1;  E2-774,  §1;  R4-337,  §10;  R5-212,  §10;  R6-296, 
§10;  E8-1193,  §10.  C.  214,  214a,  462,  738,  1473, 
1561,  1720. 


Cases  : 


rule  abolished  by  statute — as  to  devises — 214. 

• devise  to  A.  for  life  and  after  her  death  to  her 

heirs — 214. 

applies — notwithstanding  intermediate  life  estate  be- 
tween A.  and  A.'s  heirs — 1561. 

remainder  to  heirs  or  their  issue  is  a  vested  remain- 
der under  Act  of  1820—214,  214a. 
remainder  to  issue  after  life  estate — construed  "chil- 
dren"—1720. 

applied — devise  to  A.  for  life  and  after  his  death  to 
be  divided  among  his  heirs  and  over  if  he  die  without 
issue— and  heirs  take  fee  simple  subject  to  divest- 
ment—260. 

Act  of  1820  vests  remainder  in  children  subject  to 
divest  on  their  death  leaving  issue — 1473. 
semble — statute  should  have  reflected  effect  like  Eng- 
lish statute  of  1837  in  construction  of  gifts  of  per- 
sonal property — converting  to  life  estate  with  limita- 
tion over — 738. 

statutory   modification    not   applied — where    origin a^ 
devisee  died  unmarried  and  witliout  issue — 462. 
jiot  as  to  devise  in  1816 — 1561. 
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SHELLEY'S   CASE — Continued. 

statute  inapplicable— gift  to  life  tenant's  heirs  "to  be 
divided  among  them  as  the  law  directs  in  case  of 
dying  intestate" — i.  e.,  according  to  the  law  at  mak- 
ing of  the  will  (Act  of  1780)— 1561. 
application  of  rule — not  affected  by  contrary  inten- 
tion of  testator — 462. 

rule  not  subject  (if  applicable)  to  any  expression  of 
a  contrary  intention — 1380. 

application  dependent  on  sense  of  the  word  "heirs" 
as  used — 1380. 

signature. 

Statutes : 

signature  of  testator:  necessary  to  devise  of  land— 
(1713-1898)  S.  11,  §2;  Rl-5/ §2 ;  R2-7,  §2;  R4-635, 
§2;  R5-913,  §37;  R6-1243,  §35;  R8-850,  §114. 
C.  119,  167,  344,  740. 

necessary  to  all  wills — or  acknowledgment — (1850) 
S.  213; '(1851)  S.  214,  §1;  E5-913, '§24;  R6-1243, 
§22;  R8-3756,  §22.     C.  1181,  1181a. 

of  surrogate:  see  Surkogate. 
Cases  : 

of  testator:  sufficient — hand  may  be  guided — 893. 

sufficient — testatrix's  hand  placed  on  pen  in  acknowl- 
edgment— 1106. 

signature  by  another  for  testator  in  testator's  presence 
— insufficient — 740. 

acknowledgment  by  testator — by  his  questions  and  re- 
quest to  witnesses — 1041. 

acknowledgment  in  presence  of  witnesses  insufiicient 
—  (before  Act  of  1850)— 119,  167,  344. 
testator's  signature  must  be  made  before  that  of  the 
Avitnesses— 1181a,  2188. 

must  be  made,  understanding  it  to  be  his  will 

—344. 

review  of  Act  of  1714  and  29  Car.  II,  c.  3—119,  167. 

hy  mark:  testator's  name  and  mark  and  purported  sig- 
natures of  witnesses — all  in  one  handwriting  of  the 
witness  who  was  deceased — insufficient — 428. 

signature  of  witness:  mark  sufficient — 119. 
And  see  Attestation — Evidence. 
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SLAVES: 

manumission,  by  luill:  if  between  twenty-one  and  forty 
years  and  of  sonnd  mind  and  body— (1798)  S.  si, 
§22;  Rl-307,  §22;  R2-369,  §22. 

SOLDIERS'  WILLS: 

as  before   1795— (1795)    S.  27,   §19;   El-189,   §19; 
R2-223,  §19;  Rl-368,  §18;  R5-916,  §18;  E6-1246, 
§16;  RS-3760,  §16. 
see  ISTuNcuPATivE  Wills. 

SPECIFIC  DEVISE: 

what  is:  "all  .the  rest  of  my  property,  including  the 
farm"— 2026a. 

pecuniary   legacy   and    direction   that   certain   house 
"make  a  part"  of  it  at  a  designated  valuation — 444. 

SPECIFIC  LEGACIES: 

in  general:  determined  by  intention  of  testator  to  give 
a  specific  thing — 977. 
title  passes  to  executor— 854. 

delivery  to  legatee  for  life — notwithstanding  gift  over 
—1521. 

duty  of  executor — to  preserve  pending  appointment 
of  a  trustee,  the  trustee  named  in  will  refusing- — 1603. 

what  is:  "money  now  owing  me  from  A." — 854. 

principal  and  interest  of  a  designated  bond— 90,  517. 
a  specified  mortgage — 977. 

husband's  specific  debt  to  testator  to  be  "considered 
and  taken  as  so  much  of  the  share"  of  his  wife — and 
subject  to  ademption  by  payment — 1802. 
"the  property  devised  or  bequeathed"  to  testatrix  by 
her  husband's  will — 1816. 
"ten  shares  of  my  E.  N".  Bank  stock"— 977. 
two  hundred  and  fifty  shares  of  the  turnpike  com- 
pany stock  "that  I  hold"— 411. 

pecuniary   legacy    and    direction    that   certain    stock 
"make  a  part"  of  it  at  a  designated  valuation — 444. 
amount  in  bonds  to  be  selected  from  larger  holding  of 
testator— 1305. 

bequest  of  so  much  in  certain  stocks  (of  which  testa- 
tor had  more) — and  income  of  the  balance  of  the  resi- 
due otherwise  bequeathed — 685a. 
residuary    estate    (which    includes    only    stocks    and 
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bonds)  bequeathed  in  trust  to  give  so  much  stock  or 
so  much  bonds  to  several  legatees  and  income  of  tho 
balance  other^vise  bequeathed — carries  accruing  in- 
come— 685b. 
what  is  not:  amount  "to  be  kept  in  gold  and  silver 
money"  until  maturity  of  legacy — 151. 
money  to  be  applied  to  purchase  of  a  designated  mort- 
gage— 977. 

direction  to  pay  off  mortgage  held  by  third  person  oh 
property  of  legatee — 977. 

amount  in  bonds  with  no  reference  to  testator's  hold- 
ings and  in  excess  of  same— 1305. 
certain  amount  in  designated  bonds  with  direction 
that  if  the  whole  amount  in  hand  at  testator's  death 
was  insufficient  the  executor  should  not  supply  them 
-2161a. 

certain  number  of  shares  of  stock  in  trust  with  direc- 
tion that  if  the  whole  number  in  hand  at  testator's 
death  was  insufficient  the  executor  should  not  supply 
them— 2161a. 

"having  $2,000  out  at  interest,  said  sum  shall  be  di- 
vided," &c.— and  is  not  revoked  by  collection  of  the 
investment  (a  larger  amount)  by  testator— 1658. 
general  legacy  of  money  though  called  "specific"  in 
residuary  clause — 780. 

a  bequest  of  two  cows  and  two  horses  (testator  having 
no  cows) — 1169. 

SPECIFIC  PERFORMANCE: 

granted:  of  contract  by  heirs  and  executors  for  "privi- 
lege of  buying  at  a  fair  market  value"— 1287. 

denied:  at  suit  of  vendor's  administrator  after  refusal 
of  performance  at  date  fixed  by  contract  by  widow  and 
heirs  by  reason  of  their  disagreement — creditors  not 
being  interested — 783a. 

refused  to  life  tenant  selling  under  doubtful  power  of 
sale— 1341. 

against  executors  where  agreement  uncertain  as  to 
parties  to  be  bound  (executors  or  heirs)— 1287a. 

action:  by  administrator— on  contract  for  purchase  of 
decedent's  land— 783. 

by  heir  and  administrator — on  contract  for  convey- 
ance to  decedent — 657. 
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not  by  executor — on  such  contract — 441. 
And  see  Agreement  eor  Devise — C-ontract  of  De- 
cedent. 

spendthrift  trust. 

Statutes : 

income    subject    to    creditors:    if    exceec^ing    $4,000 — 
thougli  proceeding-  from  other  person  than  debtoi- — 
(1880)  S.  171,  §1;  E7-290,  §7;  R8-1414,  §42. 
Cases  : 

not  subject  to  debts  of  cestui  que  trust:  though  invest- 
ment made  by  trustee  at  request  of  cestui  que  trust 
and  will  creating  the  trust  provided  for  payment  to 
cestui  que  trust  at  her  request — 1916. 
trust  to  pay  income  to  son  "in  such  manner  and 
amounts  as  executor  shall  deem  most  prudent"  and 
remainder  of  principal  and  accumulations  to  his  issue 
—2075a. 

trust  to  collect  rents  and  pay  income — 2011. 
fund  bequeathed  to  executors  to  invest  and  pay  in- 
come to  A.— 2030. 

trust  for  maintenance  of  lunatic  daughter — not  liable 
for  judgment  against  her  for  previous  maintenance 
—2064. 

devise  (before  Act  of  1880)  to  A.  on  condition  that 
he  support  testator's  grandson — cannot  be  reached  by 
grandson's  creditor  on  claim  for  support  furnished  by 
him — 1664. 

subject  to  debts:  bequest  to  A.  in  trust  for  B.  liable  to 
B.'s  creditors— 701. 

legacy  in  hands  of  executor  not  protected  as  such 
against  legatee's  creditors — 2113. 

SPIRITUAIiISM: 

valid  chaHty :  purchases  of  books  for  public  use — 1259a. 

SPOLIATION  OF  WTLL: 

title  under  spoliated  will — enforced  in  equity — by  in- 
junction, decree  for  release  or  decree  establisliino:  will 
—312. 

"STATE  BONDS": 

construed  bonds  of  the  state  of  N'ew  Jersev — 809. 
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statutes. 

Statutes : 

repealed — all  statutes  "'consolidated  and  re-enacted  in 

the  revised  statutes  or  repugnant"  thereto — (1846) 

R4:-675,  §1;  (1875)  R6-1120,  §16. 
Cases  : 

revision  as  affecting  priority  of  statutes — 479. 

STATUTE  OF  ELIZABETH: 

not  in  force  in  JSTew  Jersey — 970,  970a. 

stay  of  action. 

Text.   127. 

Statutes : 

stayed  for  six  months  from  death  of  decedent  against 
executors,  &c. — except  fraud,  medical  and  funeral  ex- 
penses and  judgments  agaiiist  decedent — (1799-1852) 
S.  35,  §2;  Rl-435,  §2;  (1820)  S.  79,  §2;  R2-766, 
§2  ;  E4-346,  §2  ;  E5-385,  §2. 

— —or  for  discovery— (1799-1820)  S.  35,  §2; 
Rl-435,  §2. 

for  six  months  after  probate  or  letters,  except 

for  medical  attendance  and  judgments  against  de- 
cedent—(1852-1874)  S.  206,  §1;  R5-385,'§15. 

'    or  except  for  funeral  expenses — (1852)  S.  206, 

§1;  R5-385,  §15;  R6-751,  §57;  R8-2353,  §57;  R9, 
§65.     C.  1000,  1281. 

unless  on  suggestion  of  fraud  to  the  satisfaction 

of  the  court- (1852-1898)  S.  206,  §1;  R5-385,  §15; 
R6-751,  §57;  R8-2353,  §57. 

— unless  by  special  leave  of  the  court — (1898) 

R9,  §65.     C.  i206. 

no  bar  to  action  for  personalty  or  waste — (1799) 
S.  33;  Rl-369,  §24;  R2-430,  '§24;  R4-660,  §21; 
R6-751,  §164;  R8-2353,  §64;  R9,  §75. 

(^ases  : 

defence  as  to  stay  against  executoi— waived  by  not 
making  it — 1281. 

against  administratoi' — statutory  six  months'  stay  not 
applicable  to  foreclosure  seeking  no  relief  against  ad- 
ministrator— 1000. 

not  applied  to  foreclosure  against  executor  holding  as 
trustee— 1206. 

see  Execution — Insolvent  Estates — Limitations, 
Statute  of. 
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STOCK. 

Statutes : 

may  be  voted  by  executor,   &c.,   as  holder — (1849) 

S.  139,    §37;   E5-491,    §3T;   E6-174,    §39;   K8-904, 

§39;  (1896)  S.  467,  §37.     0.390. 
Cases  : 

may  be  voted, by  foreign  executor — though  standing 

in  decedent's  name — 390. 

SUBROGATION: 

allowed:  advances  made  to  administrator  of  insolvent 
estate  for  payment  of  its  debts  and  so  used — subro- 
gated to  administrator's  right  to  re-imbursement— - 
1226. 

against  land — executor  borrowing  B.'s  money  to  re- 
lieve testator's  estate  and  afterward  becoming  execu- 
tor of  B.— 1415. 

to  right  of  action  against  heirs  and  devisees — 1676. 
payment  of  mortgage  debt  of  testator  by  widow  who 
was  devisee  under  void  will  and  supposed  herself  en- 
titled— lien  re-instated  for  her  re-imbursement — 1576. 
remainder-men  not  required  to  pay  off  subrogated 
mortgage  (paid  by  life  tenant)  until  end  of  life  estate 
—1234. 

purchaser  under  Orphans'  Court  sale  which  was  in- 
valid by  reason  of  misstatement  of  facts  in  appoint- 
ment of  administrator — subrogated  to  claims  paid  out 
of  proceeds — 546. 

disalloived:  voluntary  payment  of  funeral  expenses 
without  taking  assignment — no  subrogation  against 
the  land— 1581. 

to  trust — not  by  voluntary  advances  by  third  person  to 
cestui  que  trust — 1664. 

no  right — ^^vhere  executor  (residuary  legatee)  pays 
mortgage,  having  sufficient  personalty  and  not  apply- 
ing it— 1234. 

right  of  life  tenant  to  be  subrogated  to  mortgage  paid 
off  by  her  does  not  inure  to  her  subsequent  grantee 
without  assignment  of  the  debt  paid — 1234. 
purchaser  under  invalid  execution  of  power  of  sale 
— not  subrogated  to  creditors,  whose  debts  were  paid 
out  of  proceeds  of  the  sale  made  by  mistake  of  law  as 
to  executor's  power  of  sale— 756. 
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Text.   52,  121. 

Statutes : 

appointed  by  surrogate  or  ordinary  on  death  or  re- 
moval of  executor— (1901)  S.  512,  §1.     C.  291. 

or  administrator— (1901)  S.  512,  §2. 

to  give  bond— (1901)   S.  512,  §2. 
takes  right  of  action  for  all  personal  assets,  recovery 
against  predecessor  for  breach  of  trust   and  malad- 
ministration, and  power  of  sale — (1901)  S.  512,  §3. 
form  of  letters — Orphans'  Court  Rule  25. 

Cases  : 

entitled  to  accounting  from  executor  of  deceased  ex- 
ecutor, for  all  assets  whether  administered  or  not  ad- 
ministered— but  not  if  the  deceased  executor  was  the 
sole  party  in  interest — 291. 

SUBSTITUTION:^ 

m  general:  "heirs"  of  A.  and  B.  taking  by  substitution 
take  per  stirpes — 1009. 

vested  on  death  of  first  takers  (children  "who  may 
hereafter  die")— 942. 

condition  of  surviving  life  tenant  not  extended  to 
gi^andchildren's  shares  on  death  of  parent  before  life 
tenant— 849. 

what  is:  bequest  to  "A.  or  her  representatives" — i.  e., 
at  testator's  death — 152Y. 

to  husband  "or  his  legal  representatives"  on  his  dying 
before  A.  arrives  at  twenty-five  goes  to  representatives 
on  husband's  death  before  testator — 1G58. 
remainder  after  life  estate  to  legatees  "or  their  de- 
scendants"—1962. 

remainder  to  surviving  son  "or  his  heirs  or  legal  rep- 
resentatives"—1 2  0  7. 

gifts  to  children  "or  their  heirs"— 1801,  1801a. 
to  class  and  executory  devise  to  survivors  "or  their 
heirs"  on  death  of  any  without  issue— 874. 
to  divide  on  death  of  trustee  among  children  of  testa- 
tor and  on  death  of  any  child  leaving  children,  his 
children  to  take  his  share — (child  of  testator  dying 
before  trustee  after  testator)— 1538. 
on  death  of  trustee  to  children,  "the  issue  of  any  de- 
ceased child  taking  the  share  of  the  parent" — 1.538a. 
legacy  to  A.  and  on  her  death  before  testator  to  resi- 
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due— changed  by  codicil  to  A.  "and  her  executors  and 
administrators     absolutely" — substitutes     executors— 
1151. 
whai  is  not:  to  A.  "and  his  heirs"— 1008^  1270. 

power  of  appointment  between  "children  and  grand- 
children"—1674. 

A.'s  grandchildren  taking  "share  of  the  deceased 
parent"  if  such  parents  (taking  as  children  that  A. 
"may  then  have"  on  A.'s  death)  die  before  A,— 849. 

SUCCESSION    (IN  ADMINISTRATION) : 

see  Administratok  c.  t.  a.  ok  d.  b.  jst. — Executor  of 
Administrator — Executor  of  Executor — Guar- 
dian— Substituted  Administrator — Trustee. 

SUCCESSION  TAX: 

see  Coldateral  Inheritance  Tax. 


SUCCESSOR: 

accounting — see  Accounting. 

action  by — see  Action. 

powers — see  Direction  to   Sell — ^Powers- 

OF  Sale — Trust. 


-Power 


"SUCCESSORS": 

changed  to  "heirs" — in  mortgage  to  trustees,  "their 
successors  and  assigns" — 1559,  1559a. 

in  mortgage  to  executors  and  "their  successors" 

—1291,  1291a. 


SUPERSTITIOUS  USE: 

not  anv  religious  use — (1844)  Const.  Art.  I, 
U.  S.  Const.  Amdt.  1—1151. 


f3,  4 


SUTPORT: 

includes — education  of  children — 1834. 

medical  expenses  and  funeral  expenses — 734. 

construed  to  include  burial   (indigent  sister) — 1986. 

amount  fixed  by  court  on  terms   (release  of  right  of 

occupancy) — 630. 

ends    with    death — direction    to    pay    income    to    the 

mother  for  the  support  of  the  children — 748. 

release — education    and    support    of   minor    children 
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charged  on  wife  is  relinquished  by  a  daughter's  mar- 
riage and  leaving  home — 552, 

discretion — under   direction   of   son — discretion   as  to 
family   shifted  to  executor  by  abandonment  of  the 
charge  by  the  son — and  under  direction  of  the  court 
—1589. 
And  see  Discretion — Maintenance. 

SUPPORT  AND  MAINTENANCE: 

in  separate  home — when  proper — 1089. 

'"'support    and    maintenance"    includes    education    of 

minor— 1632. 

SUPPRESSION  OF  WIUL: 

relief  in   equity   though   defendant  denies  complain- 
ant's title  under  it— 1261. 

SURETY: 

see  Bond — Corporation — Discharge  of  Surety. 

"SURPLUS": 

what   is   not — legacies   which   failed   as   perpetuity — 
1809. 

SURROGATE. 

Text.   3-5. 

Statutes : 

appoinhnent  and  election.:  one  to  be  appointed  for  each 
countv— bv  the  ordinary— (1784-1820)  S.  16,  §4; 
Rl-59,  §4;  (1820-1822)  S.  91,  §4;  E2-776,  §4. 
C.  410. 

appointment    by   legislative    joint   mectino' — for    five 
years— (1822-1846)  S.  80,  §i. 

vacancy  until   next   legislature  filled   bv   governor — 
(1822-1823)  S.  80,  §2^.     C.  410. 

acts  of  surrogate  since  IS^ovember  28,  1822,  legalized 
—(1823)  S.81. 

removal  by  Orphans'  Court — for  mental  incapacity — 
and  appointment  of  successor — (1825-1846)  S.  83. 
election — one  to  be  elected  for  each  county — (1846) 
R4-827,  §1 ;  R5-833,  §1;  1^6-1134,  §]  ;  E8-3267,  §1. 
signature — by  surroo-ate  in  office  sufficient— (1871) 
S.\367,  §1;R6-751,  §138;R8-2353,  §138  ;R9,  §161. 
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clerk  of  Orphans'  Court— (1784)  S.  16,  §5;  Rl-59, 
§5;  (1820)  S.  91,  §5;  R2-776,  §5;  (1816)  Rl-205, 
§4;  R5-575,  §4;  E6-751_,  §8;  E8-2353,  §8;  R9,  §7. 
clerk  of  commori  pleas  disqualified  for  office  of  surro- 
gate—(1820-1846)  S.  556,  §6;  R2-714,  §6. 
as  attorney  J  judge  or  accountant:  not  to  act  as  attorney 
in  Orphans'  Court— (1796)  S.  41,  §2;  (1799)  S.  34, 
§1;  Rl-397,  §1;  (1820)  S.  91,  §40;  E2-776,  §40; 
R4-205,  §35;  R6-751,  §9;  R8-2353,  §9;  R9,  §8; 
(1892)  S.  392;  R8-2353,  §240. 

not  to  be  judge  of  Common  Pleas  in  his  (y\y\\  county 
—  (1796-1797)  S.  41,  §1. 

if  judge  of  Common  Pleas  not  to  sit  as  judge  of  the 
Orphans'   Court  of  his  county— (1797-1799)    S.  42, 

§1- 

not  to  sit  as  judge  of  Common  Pleas  in  Orphans' 
Court— (1799)  S.  34,  §2;  Rl-397,  §2;  (1820)  S.  91„ 
§40;  R2-776,  §40;  R4-205,  §35;  R5-574,  §35; 
R6-751,  §9  ;  R8-2353,  §9  ;  R9,  §8. 
no  employe  in  his  office  to  act  as  proctor  or  judge  in 
Orphans'  Court— (1892)  S.  392,  §1;  R8-2353,  §240; 
R9,  §8. 

as  accountant — his  duties  performed  by  judge  of  Or- 
phans' Court— (1874)  R6-751,  §145  ;  R8-2353,  §145; 
R9,  §167. 

Unci  and  outh:  official  oath— (1784)  S.  16,  §6;  Rl-59, 
■  §6;  (-1820)  S.  91,  §29;  R2-776,  §29;  R4-827,  §2; 
R5,  §2;  R6-1134,  §2;  R8-3267,  §2. 
to  give  bond — or  be  removed  after  thirty  days'  failure 
—(1799-1820)  S.  34,  §5;  Rl-397,  §5.^ 
bond  required— (1820)  S.  91,  §29;  R2-776,  §29; 
R4-827,  §2;  R5-833,  §2;  R6-1134,  §2;  R8-3267,  §2. 

jurisdiction:  limited  to  his  own  county — (1784-1820) 
S.  16,  §4;  Rl-59,  §4;  (1820)  S.  91,  §4;  R2-776,  §4; 
R4-827,  §1;  R5-833,  §1;  R6-1134,  §1;  R8-3267,  |l. 
auditing  of  accounts  of  executors,  &c. — and  report  to 
Orphans'  Cburt  for  settlement— (1784-1820)  S.  16, 
§16;  Rl-59,  §16;  (1820)  S.  91,  §30;  R2-776,  §30; 
R4-205,  §24;  R5-574,  §24;  R6-751,  §101  ;  R8-2353, 
§101;  R9-121. 
see  Accounting. 

may  take  depositions  and  issue  letters  testamentary 
or   of   administration   if   no    dispute   arises — (1784- 
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1820)  S.  16,  §15;  Kl-59,  §15;  (1820-1874)  S.  91, 
§21;  E2-776,  §21;  K4-205,  §16;  E5-574,  §16. 
may  take  depositions  as  to  wills,  admit  to  probate  and 
grant  letters  testamentary— if  no  dispute  arises— 
(1874)  K6-751,  §14;  R8-2353,  §14;  K9,  §13. 
C.  1210. 
see  Probate. 

letters  and  probate  to  have  authority  as  if  issued  by 
register  of  Prerogative  Court— (1820)  S.  91,  §23; 
R2-776,  §23;  R4-205,  §18;  R5-574,  §18;  R6-751, 
§134;  E8-2353,  §134;  R9,  §156.  C.  1479. 
may  grant  letters  of  administration  on  deceased  resi- 
dent of  liis  county — unless  dispute  arises — (1874) 
E6-751,  §27 ;  E8-2353,  §27 ;  E9,  §26. 
on  intestate  non-resident  if  necessary  or  desira- 
ble on  rule  to  show  cause  and  bond — (1838-1905) 
S.  157,  §§1,  2;  E4-336,  §§1,  2;  E5-833,  §§6,  7; 
E6-751,  §30;  E8-2353,  §30. 

extended  to  non-residents  dying  before  1838 

(1845)  S.  158,  §1. 

^on   non-resident   leaving   personal   property   ir 

the  county — administration  after  sixty  days  on  appli- 
cation of  creditor — general  or  c.  t.  a. —  (1871)  S.  368  ; 
E6-751,  §29;  E8-2353,  §29. 
leaving  real  or  personal  propertv  in  the  county 

—  (1880)  S.^97,  §1;  E8-2353,  §193;  E9,  §29. 

may    grant    letters    of    guardianship — if    no    dispute 
arises — when  Orphans'  Court  not  in  session — (1871- 
1894)  S.  370,  §1;  E6-751,  §35;  E8-2353,  §35. 
same  powers  as  Orphans'  Court — if  no  dispute  arises 

—  (1894)  S.  384,  §1;  E8-2353_,  §251;  E9,  §36. 

former  appointments  validated — (1894)  S.  384, 

§1;  E8-2353,  §251;  E9,  §36. 

procedure :  on  caveat — bv  citation  returna1)le  to  Or- 
phans' Court— (1784-1820)  S.  16,  §15;  El-59,  §15; 
(1820)  S.  91,  §21;  E2-776,  §21;  E4-205,  §16; 
E5-574,  §16;  E6-751,  §14;  E8-2353,  §14;  E9,  §13. 
service  of  citation  personally  or  by  leaving  at  resi- 
dence of  non-resident  bv  appointee  of  surrogate — 
(1871)  S.  371,  §1:  8^372,  §4;  E6-751,  §155; 
E8-2353,  §155  ;  E9,  §177. 

or  bv  publication  bv  order  of  court — (1871): 

S.  371,  §2;  E6-751,  §156 ;  E8-2353,  §154;  E9,  §178. 
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affidavits  and  oaths  may  be  taken  before  surrogate — 
(1840)    S.  161,    §1;    R4-205,    §38;    R5-574,    §38; 
E6-751,  §141;  R8-2353,  §141;  E9,  §164. 
or  before  deputy  surrogate — (1898)  R9,  §164. 

files  and  recoi'ds:  to  file  all  bonds  and  writings — (1820) 
S.  91,  §25;  R2-776,  §251;  R4-205,  §20;  E5-574, 
§20;  E6-751,  §135;  R8-2353,  §135;  R9,  §157. 
C.  1479. 

record  of  wills,  letters,  inventories,  &c.,  to  be  kept — 
(1820)  S.  91,  §22;  R2-776,  §22;  R4-205,  §17; 
R5-574,  §17;  R6-751,  §136;  R8-2353,  §136;  R9, 
§158. 

record  of  minutes  and  decrees  as  clerk  of  Orphans' 
Court— (1855)  S.  294,  §15;  R6-751,  §137;  R8-2353, 
§137;  R9',  §159. 

record  of  all  accounts,  partitions,   requests,  releases 
and  renunciations  of  executors,  administrators,  guar- 
dians and  trustees— (1871-1874)    S.  367,  §2. 
record   of'  bonds,    accounts,    partitions,    requests,    re- 
leases, acceptances,  renunciations  and  sales  of  land — 
(1874)  R6-751,  §137;  R8-2353,  §137;  R9,  §159. 
receipts  and  releases  to  trustee  making  sale  of  land — 
to  be  recorded  by  surrogate — (1859)  S.  221 ;  R5-574, 
§97;  R6-1039,  §22;  R8-2978,  §22. 
transcript  of  record  of  wills  admissible  in  evidence— 
(1799-1820)  S.  34,  §7;  Rl-359,  §7. 
transcript  of  all  records  of  wills,  letters  and  inven- 
tories— admissible    in    evidence^ — (1820-1874)    S.  91, 
§22;  R2-776,  §22;  R4-205,  §17;  R5-574,  §17. 
transcripts  of  records  generally — received  in  evidence 
—  (1874)  R6-751,  §§136,  139;  R8-2353,  §§136,  139; 
R9,  §§158,  162,  163. 

records  and  papers — to  be  indexed — under  penalty — 
(1881)  S.  435;  R7-775,  §27;  R8-2353,  §202;  R9, 
§160. 

books  and  files  to  be  delivered  to  successor  in  ofiice — 
(1799)  S.  34,  §6;  Rl-397,  §6;  (1820)  S.  91,  §41; 
R2-776,  §41  ;  R4-827,  §3  ;  R5-833,  §3  ;  R6-1134,  §3  ; 
R8-3267,  §3. 

quarterly  report:  to  be  made  quarter-vearlv  to  register 
of  Prerogative  Oourt— (1796)  S.'41,  '§3;  (1799- 
1820)  S.  34,  §3;  Rl-397,  §3. 
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transniission  of  nulls:  quarterly — to  register  of  Prerog- 
ative Court— (1820)  S.  91,  §24;  E2-776,  §24; 
E4-205,  §19;  R5-574,  §19;  RO-751,  §148;  118-2353, 
§143;  R9,  §165. 

fees  on  auditing  accounts:  see  Fees. 
Cases  : 

appeal:  see  Appeal. 

■jurisdiction:  as  to  administration  of  estate  of  non-resi- 
dent (statute) — may  determine  jurisdictional  fact — 
1212. 

depends  on  fact  of  residence— 1212. 

notwithstanding  contest  as  to  right  of  adminis- 
tration—1212. 

as  to  probate  defined  by  R9,  §13—1210. 
not  conferred  b}^  consent  of  counsel — 790a. 
no  jurisdiction  to  issue  citations  for  review  of  his 
probate  by  Orphans'  Court — 1210. 
not  to  issue  general  letters  of  administration  on  mar- 
ried w^oman's  estate  after  probate   and  letters  testa- 
mentary on  same — 790a. 

not  to  re-open  his  own  probate  by  rule  returnable  to 
Orphans'  Court— 1210. 

jurisdiction  once  ended — by  caveat  and  citations  re- 
turnable to  Orphans'  Court — is  not  restored  by  with- 
drawal of  caveat — 1777. 

procedure  discontinued — by  caveat  filed  and  with- 
drawn before  citations  issued — leaving  room  for  a 
new  application  to  the  ordinary — 946. 

official  cliaracter:  as  judge  and  clerk — discussed  by 
Fort,  J.— 1479. 

surrogate  is  judge  and  clerk  in  probate  proceeding — 
1479.' 

exemplification  by — as  clerk  and  judge — record  of 
pTobate — 1479. 

relation  to  ordinary — that  of  a  deputy — unchanged  by 
statutes— 410. 

delivery  to  the  surrogate  is  a  delivery  to  the  ordinary 
— as  to  a  guardian's  bond  filed  under  the  statute — 
224. 

Imt  not  so — a  bond  required  to  be  first  delivered 

to  the  ordinary  as  a  Condition  of  the  order  granting 
leave  to  sue  upon  a  defaulted  administration  bond 
121. 

45 
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sur¥ival  of  right  of  action. 

Text.  IIY. 
Statutes  : 

to  dec&d&id's  estate:  for   trespass  to  decedent — (1795- 

1874)  S.  24,  §1;  Kl-153,  §1;  R2-174,  §1;  R4-350, 

§1;  R5-275,  §1. 

for  debts  due  to  decedent— (1795)  S.  24,  §8;  Rl-153, 

§8;  R2-174,  §8;  R4-350,  §8;  R5-275,  §8;  R6-395, 

§7;  R8-1425,  §7. 

for    trespass    to    person    or    property    of    decedent — 

(1855)     S.  219,     §1;     R6-395,     §4;    R8-1425,     §4. 

C.  225,  368. 

to   executor   of   executor — for   debt,    account   and   de 

bonis    asportatis    as    original    testator — (1795-1874) 

S.  24,    §4;   Rl-153,    §4;   R2-174,    §4;   R4-350,    §4; 

R5-275,  §4. 
agamst    decedent's    estate:    for    trover    by    decedent — 

(1795)  S.  24,  §2;  Rl-153,  §2;  R2-174,  §2;  R4-350, 

§2;  R5-275,  §2;  R6-395,  §5;  R8-1425,  §5.     C.  150. 

for  waste  or  conversion  by  decedent  as  an  executor 

or    administratoi— (1795)    S.  24,    §3;    Rl-153,    §3; 

R2-174,  §3;  R4-350,  §3;  R5-275,  §3;  R6-^395,  §6; 

R8-1425,  §6. 

for    debts    due    from    decedent — (1795)    S.  24,    §8; 

Rl-153,  §8;  R2-174,  §8;  R4-350,  §8;  R5-275,  §8; 

R6-395,  §7;  R8-1425,  §7. 

for   trespass   by    decedent    to    person    or    property — 

(1855)  S.  219,  §2;  R6-395,  §5;  R8-1425,  §5. 

by  reversioner — for  waste  in  lifetime  of  decedent — 

see  Waste. 

against   executor   of   executor — for    decedent's   goods 

recovered  by  him  as  against  original  executor — (1795- 

1874)   S.  24,  U;  Rl-153,  §4fR2-174,  §4;  R4-350, 

§4;  R5-275,  §4. 
Cases  : 

to  decedent's  estate:  on  death  of  boncfieiary  under  stat- 
utory action  for  death — 481. 

seduction  of  decedent's  daughter  in  his  lifetime  per 

quod  servitium  amisit — 1861. 

"actio  personalis  moritur  cum  persona'^ — discussed  by 

Beasley,  C.  J.— 368. 

by  Depue,  J. — 481. 

but  statute  providing  for  action  for  wrongful  death — 
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does  not  create  right  of  action  in  husband  for  deatli 

of  wife — 510. 
against  decede^vt's  estate:  on  covenants  for  title^ — 229. 

lien  suit — against  representative  of  the  owner  at  time 

of  suit  begun — 2084. 

right  of  distress  survives — 1344. 

trover,  for  conversion  by  testator — 150. 

trespass  q.  cl.  fr. — so  far  as  decedent  received  benefii 

—103. 

action  for  negligence  and  deceit — 368.     • 

■— for   tort   of   decedent   in   overflowing   lands   of 

plaintiff— 225. 

but  action  for  breach  of  promise  of  decedent  does  not 

survive — 349. 
against  surviving  joint  debtor:  representative  of  de- 
ceased not  to  be  joined — 2091. 

And  see  Abatement  of  Action — Death^  Action 

FOR — Joint  Debtoes — Revival  of  Action. 

SURVIVIIVG: 

at  testator s  death:  three  sisters  "provided  they  are  all 
alive  or  the  survivors  of  them" — survivor  takes  to  ex- 
clusion of  children  of  deceased  sister — 1073. 
direction  to  sell  at  death  of  widow  and  divide  among 
"surviving  children"— 2243. 

at  death  of  life  tenant:  remainder  after  life  estate  to 
designated  persons  "and  the  survivors" — 852,  852a. 
remainder  to  children  after  wife's  death  and  if  any 
die  without  issue,  his  share  to  the  survivors — 578. 

with  provision  for  advances  in  her  lifetime  and 

limitation  over  of  child's  share  on  his  death  to  the 

survivors — 2243. 

estate  tail  to  son  and  remainder  on  his  death  witliout 

issue  to  "my  surviving  children" — 240. 

devise  for  life  and  remainder  to  surviving  children  of 

life  tenant— 628. 

at  death  of  first  tahrr:  limitation  over  to  "my  surviv- 
ing children"  on  death  of  any  without  issue — 201. 
"surviving  brothers"  construed  literally,   in  remain- 
der on  death  of  first  taker  without  issue — and  not  in- 
cluding children  of  deceased  brother — 1409. 

at  time  of  distriJ)iitioii:  life  estate  to  A.,  B.  and  C  and 
survivor  and  remainder  to  the  "surviving  children  of 
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B.  and  C." — not  include  issue  of  children  of  C.  dying 
after  testator's  death  before  C. — 746. 
confined  to  class  named  (cliildfeii) :  excluding  after- 
born  child  and  child  expressly  excluded  in  original 
gift— 1213. 
swv worship  not  extended:  share  passing  on  limitation 
over  to  survivors  descends  afterward  on  death  of  such 
survivor  to  his  heirs  generally — 201. 

SURVIVOR. 

Statutes  : 

.  may  convey  land  purchased  by  executors  or  adminis- 
trators in  foreclosure— (1887/ S.  407;  R8-1425,  §19. 

TAXES. 

Statutes : 

assessment  against  executor,  &c. — in  representative 
capacity  and  separate  from  individual  property  and 
against  one  of  several  executors  in  possession  only — 
(1854)  S.  235,  §9;  R5-852,  §66;  (1866)  S.  310, 
§11;  R6-1139,  §70;  R8-3275,  §11;  (1903)  S.  263, 
§11. 

assessment  against  representative — in  place  of  his  res- 
idence—(1866)  S.  310,  §7';  R6-1139,  §66;  R8-3275, 
§67;  (1903)  S.  263,  §11.  0.363,  2127. 
if  non-resident,  in  place  where  propertv  is  sit- 
uated—(1866)  S.  310,  §7;  R6-1139,  §66;  R8-3275, 
§67;  (1903)  S.  263,  §11. 

bank  stock — to  be  assessed  in  residence  of  executor  or 
trustee — and  if  non-resident,  in  location  of  bank — 
(1900)  S.  516. 

sale  under  Martin  Act  for  taxes — deed  deliverable  to 
heirs  or  devisees— (1886)  S.  184,  §5. 

Cases  : 

form  of  assessment — should  be  against  executor  by 
name,  not  estate  of  decedent,  and  in  township  of  ex- 
ecutor's residence — 1795. 

sufficient  assessment- — against  one  of  several  executors 
(liolding  in  trust)   and  in  individual  name — 363. 
against  executor — in  place  of  his  residence — 1865. 

restricted  to  present  value  of  principal  secured 

by  bond  and  mortgage  to  be  paid  in  future  on  death 
of  the  widow — 1865. 
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against   executors — not   on   mortgage   specifically   be- 
queathed to  testator's  son  and  his  children — 1869. 
not  chargeable  to  executors — land  devised  to  executors 
to  sell  and  divide  between  A.,  B.  and  C. — 1659. 
payable  by  life  tenants — out  of  rents  bequeathed  in 
trust -for  life— 1260. 

against  trustee — payable  out  of  income  bequeathed  for 
life— 2127,  2127a.'' 

not  to  be  deducted  from  annuity  of  income  of  $1,000 
(charged  on  specific  devise)  as  on  a  life  estate  or 
mortgage — 2 162. 

against  widow — limited  to  accrued  interest  on  mort- 
gage taken  in  partition  suit  to  secure  dower — 1881. 
against  dower — not  against  mortgage  to  commission- 
ers  in   partition   made   to   secure  the   dower — 1818, 
1821. 

exemption  as  charity — devised  lands  only  exempted 
while  used  for  the  charity — 504. 

paid  by  administrator  on  real  property — disallowed  in 
account — 1895. 
see  Collateral  Inheeitance  Tax. 

TENANTS  IN  COMMON: 

wj/io  are:  fund  to  several  share  and  share  alike — 826. 
bequest  of  income  for  life  to  husband  and  wife — each 
takes  half— 2142. 

residue  to  A.,  B.  and  C,  ''their  heirs  and  assigns"— 
2119. 

to  A.,  B.  and  C,  "and  their  heirs,"  "to  be  divided 
equally  between  them  forever" — 1513. 
income  to  A.,  B.  and  C.  "one-third  to  each"  for  life 
—2240. 

gift  to  "A.  and  her  children" — 1513. 
A.    and    her    children — children    surviving   testator — 
1076. 

proceeds  of  land  to  three  persons  by  name,  with  re- 
striction on  a  condition  (that  did  not  happen)  to  two 
—2112. 

to  "be  divided  between"  four  "share  and  share  alike" 
—and  share  forfeited  by  condition  broken  goes  as  in- 
testate property — 745. 

bequest  to  widow  and  infant  daughter  for  mourning 
apparel — failure  as  to  widow  affects  her  half — 763. 
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residue  to  children  "share  and  share  alike,"  the  shares 

of  sons  A.  and  B.  for  life  with  remainder  to  their 

issue — 1515. 

to  A.  and  B.  for  life  and  after  their  death  to  their 

issue,  the  children  of  each  taking  their  parents'  share, 

and  on  death  of  either  without  issue,  to  the  survivor — 

1265. 

under  provision  that  proceeds  of  land  be   "^'equally 

divided"  between  them — 1962. 

deed  to  husband  and  wife  "as  tenants  in  common" — 

1388. 

mortgage  to  husband  and  wife — 2237. 
revocation  of  devise  to  one:  no  enlargement  of  the  other 

—271. 
protection  of  life  tenant:  of  individual  share — 1997. 

And  see  Joint  Tenants. 

TESTAMENTARY   GUARDIAN: 

must    give    written    acceptance    and    bond — (1874) 
R6-751,  §48  ;  R8-2353,  §48. 
And  see  Guardian. 

"THE  RESIDUE  OF  MY  ESTATE": 

construed  residue  of  proceeds  of  real  estate  which  tes- 
tator directed  should  be  sold — 202. 

"THE     SEVERAL     LEGATEES     AND     DEVISEES     HEREINBE- 
FORE  NAMED": 

includes  all — 979. 

"THREE  AND  ONE-EIGHTH  PARTS": 

construed — one-eighth    and    balance    in    three    equal 
parts— 705,  705a. 

"TO  ALL  INTENTS  AND  PURPOSES": 

construed — as  aforesaid   (i.  e.,  in  tail") — 157. 

"TO  THE  SATISFACTION  OF  THE  COURT": 

i.  e.,  by  satisfactory  evidence — 2046. 

TRANSACTIONS  WITH  DECEDENT: 

see  Evidence. 
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transfer  of  personal,  property: 

by  administrator  or  executor:  not  eilected  by  assign- 
ment of  all  his  interest  as  an  individual  creditor — 
217. 

bona  fide  purchaser  protected  under  blank  transfer  of 
stock  by  executor — 2174,  2174a. 
executor  may  transfer  mortgage — 2200, 
conveyance  by  mortgagee's  executor  after  foreclosure 
decree  and  payment  passes  no  legal  title  to  the  prem- 
ises mortgaged — 2202. 
And  see  Pledge. 

TRESPASS: 

action  by  widow — before  assignment  of  dower — 274. 

TROVER: 

against  executor — for  conversion  by  testator — 150. 
not  by  heir^ — for  conversion  of  annuity  payable  to  his 
ancestor — 1293. 

not  by  administrator  d.  b.  n. — against  predecessor— 
for  conversion  by  him — 1092. 

nor  against  representatives  of  deceased  prede- 
cessor— for  conversion  by  him — 963. 

TRUSTS  AM>  TRUSTEES. 

Text.  49,  Q^,  82. 
Statutes : 

trust    assets:  collection    by    personal   representative    or 

surety  on  execution  in  hands  of  constable  dying  must 

be  applied  specially— (1821)  S.  98,  §4;  E2-656,  §4; 

E4-850,   §10;  R5-127,   §10;  R6-148,   §10;'R8-846, 

§10. 

deposit  for  third  party — may  be  paid  after  trustee's 

death  to  cestui  que  trust,  if  not  a  minor  and  deposit 

not    made    with    notice    of   terms    of   trust — (1903) 

S.  530. 
t/nistee's  estate:  for  life — may  be  conveyed  by  order  of 

chancellor  for  taxes  and  assessmentis — (1873)  S.  150, 

§1 ;  E6-1039,  §26  ;  E8-2'978,  §26. 

see  Saee  of  Lands  in  Chancery. 

trustees  are  joint  tenants— (1868)   S.  323,  §1;  321, 

§1;  E6-1224,  §1;  E8-3683,  §7. 

purchasing  in  foreclosure — hold   as   assets   and   may 
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sell  without  special  order  and  must  account  for  pro- 
ceeds—(lUOO)  S.  520. 

perfonnmhce  of  trust:  purchaser  by  deed  of  executor, 
administrator  or  trustee  exonerated,  by  recital  of  re- 
ceipt of  purchase  money,  from  responsibility  as  to 
application  of  the  fund— (1884)  S.  -105  ;  R7-21)3,  ^6  ; 
R8-1425,  §31. 

purchaser  taking  conveyance  from  administrator  c.  t. 
a.  or  d.  b.  n.  or  survivor  not  responsible— (1888) 
S.  463,  §3 ;  R8-1425,  §23. 

appointment  of  trustee:  appointed  by  Orphans'  Court 
—on  neglect,  refusal  or  death  of  testamentary  ap- 
pointee—(1823)  S.  84;  R4-205,  §13;  R5-574,'§13; 
R6-751,  §114;  R8-2353,  §114;  R9,  §135.  C.  253, 
1172,  1551. 

in  lieu  of  trustee  appointed  bv  Orphans'  Court  dving 
or  refusing— (1872-1874)  S.  374,  §1. 
in  lieu  of  trustee  discharged— on  application  to  the 
surrogate— (1872-1874)  Sl  374,  §2. 
on  removal  or  discharge  of  predecessor  for  any  cause 

—  (1874)  R6-751,  §129;  R8-2353,  §129;  R9,'§151. 
by  Prerogative  or  Orphans'   Court — on  discharge  or 
removal  of  executor  or  trustee— (1882)   S.  439",  ^3; 
R8-2353,  §263. 

appointed  by  Chancery,  Supreme  Court  or  CircuiH 
Court  if  descended  to  "infant— (1874)  R6-1224,  §4; 
R8-3683,  §4. 

appointed  by  Chancery  only— if  descended  to  infant 
and      account      necessary — (1874)      R6-1224,      §4: 
•     R8-3683,  §4. 

may  be  married  woman — (1898)  R9,  §142. 

corporation — see  Corporation. 

bond  required  from  trustee  appointed  on  failure  or 
refusal  of  testamentary  trustee — (1846-1874) 
R4-205,  §13;  R5-574,  §13.' 

trustee  appointed  by  Orphans'  Court — to  give  bond — 
(1874)  R6-751,  §114;  R8-2353,  §114;  R9,  §135. 
trustee  appointed  on  descent  to  infant — bond  required 

—  (1874)  R6-1224,  §4;  R8-3683'',  §4. 
conveyance  by  appointee  of  foreign  court — validated 
after  twenty  years'  possession — (1905)   S.  575. 
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powers  mid  duties:  may  sell  lands  by  order  of  chancel- 
lor for  maintenance  of  infant,  insane,  &c.,  cestui  que 
trust— (1899)  S.  477. 

infant  trustee  mav  convey  land  by  order  of  Chancery 
-(1794)  S.  74/  §1;  Kl.141,  §1;  E2-157,  §1; 
E4-645,  §1;  E5-357,  §1;  R6-1224,  §2;  R8-3683,  §2. 

may  be  compelled  to  convev  land  by  order  of 

Chancerv-(1794)  S.  74,  §2;  Ei-141,  §2;  E2-157, 
§2;  E4-645,  §2;  E5-357,  §2;  E6-1224,  §3;  E8-3683, 

§3. 

conveyance   bv   married   woman  trustee   as   if   sole 
(1904)  S.  501. 

trustee  to  turn  over  assets  to  successor  on  demand 
upon  his  own  application  on  discharge — (1872-1874) 
S.  374,  §2. 

upon  removal  by  Orphans'  Court— to  settle  his  ac- 
count and  deliver  balance  to  successor  within  sixty 
days  after  settlement— (1855-1874)  S.  294,  §3; 
E5-575,  §51;  E6-751,  §130;  E8-2353,  §130;  E9, 
§152." 

tO'   deliver    assets    immediately    to    successor — 

(1874)  E6-751,  §130;  E8-2353,  §130;  E9,  §152. 
Orphans'   Court  may  execute  decedent's   declaration 
of  trust  and  order  conveyance — (1906)  S.  595. 
receipts  and  releases  for  proceeds  of  sale  of  land  by 
trustee  may  be  recorded  in  surrogate's  office — (1859) 
S.  221 ;  E5-575,  §97 ;  E6-1039,  §22  ;  E8-2978,  §22. 
powers  and  duties  of  successor:  acting  executor  may  sell 
under  devise  to  several  or  direction  to  sell — other  ex- 
ecutors    not     accepting— (1795-1817)      S.  27,      §9; 
El-189,  |9  ;  E2-223,  §9.     C.  133. 
And  see  Dieection  to  Sell. 

survivor  or  acting  executor  mav  sell  under  devise  in 
trust— (1817-1879)  S.  93;  E2-605,  §1;  E4-350,  §19; 
E5-275,  §19;  E6-395,  §10;  E8-1425,  §10. 
actina;  or  surviving;  executor — may  sell  under  devise 
or  direction  of  will  after  death,  resignation,  refusa} 
or  removal  from  state  of  the  other  executor — (1879- 
1881)  S.  403. 

may  sell  under  devise  or  direction  of  will  after 

death,  resignation,  refusal  or  removal  from  state  or 
discharge  or  removal  from  office  of  other  executor — 
(1881)  S.  404;  E8-1425,  §17. 
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execution  of  any  testamentary  power  or  direction  to 
executors — by  administrator  c.  t.  a.  or  survivor— un- 
less otherwise  expressly  provided — (1839-1888) 
S.  153,  §1;  R4-350,  §20;  E5-275,  §20;  R6-395,  §11; 
R8-1425,  §11. 

administrator  c,  t.  a. — appointed  on  revocation  of 
original  letters — may  execute  testamentary  trusts  and 
have  action  at  law  and  equity  against  original  execu- 
tor and  others— (1849)  S.  257,  §4;  R5-574,  §43; 
R6-751,  §129;  R8-2353,  §129;  R9,  §151. 
so — trustee  appointed  on  revocation  of  original  testa- 
mentary appointment — (1874)  E6-751,  §129; 
R8-2353,  §129;  R9,  §151.  C.  1230. 
power  of  sale  with  or  without  continuing  trust  vested 
in  and  executed  by  administrator  c.  t.  a.  or  d.  b.  u. 
or  survivor  with  testamentary  discretion — unless  other 
successor  expressly  provided — (1888)  S.  463,  §1; 
R8-1425,  §21.     C.  1064. 

must  be  first  approved  by  Orphans'  Cburt  and  secur- 
ity furnished— (1888)  S.  463,  §2;  R8-1425,  §2!5. 
by  administrator  c.  t.  a.  or  d.  b.  n. — validated — though 
sale  not  confirmed  as  required  by  Act  of  1888 
(S.  463)— (1891)  S.  423;  R8-1425,  §41. 
appointee  on  neglect  or  refusal  of  testamentary  trus- 
tee— to  have  full  power  of  the  original  trustee — 
(1823)  S.  84;  R4-205,  §13;  R5-574,  §13;  R6-751, 
§114;  R8-2353,  §114;  R9,  §135.  C.  253,  255, 
1172,  1551,  1739. 

testamentary  power  of  sale  and  title  in  trust — vested 
in  successor  to  testamentary  trustee  appointed  by 
chancellor,  though  discretionary — unless  expressly 
prohibited  by  the  will— (1867)  S.^322,  §10;  R6-1224, 

testamentary  power  of  sale — vested  in  successor  ap- 
pointed  by  chancellor  or  Orphans'  Court  though  dis- 
cretionarv — unless  expressly  prohibited  by  tlie  will — 
(1892)  S.  320,  §1;  R8-3683,  §8. 
Cases  : 

what  is:  real  and  personal  property  to  wife  "to  hold 
and  dispose  of  as  she  may  think  best  for  the  welfare 
of  herself  and  our  children" — 589. 
real  and  personal  property  to  wife  "to  be  disposed  of 
in  such  manner  as  she  may  think  proper  for  the  ben- 
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efit   of   the   family" — "and   in   case   of   her    decease 
*     *     *     as  near  equal  as  can  be" — 572. 
devise  to  wife   and   son   for  homestead   to  be   sold, 
$8,000  re-invested  for  the  homestead,  and  balance  to 
general  estate — 1190. 

"to  be  put  in  a  trust"  for  wife  and  sister  until  wife 
re-marry  or  die — 2283. 

promise  bj  one  of  three  residuary  legatees — enforced 
against  his  legacy  pro  tanto — 1097. 
power   of    appointment    to   executor    "to    carry    into 
effect  such  charge  and  instructions  as  I  may  have  ex- 
pressed to  him" — 1363. 

land  purchased  by  and  conveyed  to  executor,  without 
express  trust,  under  direction  of  will  to  purchase  and 
hold  for  specific  trust — 698. 

assignment  by  decedent  of  personal  property  to  B.  on 
his  parol  agreement  to  pay  certain  debts  and  funeral 
expenses  and  divide  surplus  with  A. — 585, 
personal  property  assigned  by  decedent  to  third  per- 
son to  effect  a  trust  created  by  decedent  by  parol — 
1971. 

trust  fund — deposited  in  decedent's  name  as  "surro- 
gate"—1074. 

residue  to  executors  to  pay  income  half  to  wife  for 
life  and  half  to  son  until  he  attains  the  age  of  thirty 
years  and  then  the  principal  of  his  half — with  no  dis- 
position of  the  wife's  half  of  the  principal,  which 
goes  to  heirs  and  next  of  kin  (after  wife's  death) — 
1601. 
And  see  Active  Trust — Parol  Trust. 

what  is  not:  to  A.  and  her  children  "for  the  support 
and  good  of  the  family" — 1320. 

"the  use"  of  the  land  passes  legal  title  to  the  benefi- 
ciary— 1147. 

residue  to  executors  to  be  disposed  of  as  they  may 
choose — 1601. 

executor  parcliasing  testator's  land  at  judgment  sale 
as  individual  but  described  in  deed  as  executor — 644. 

implied:  in  executor — by  directions  to  set  aside,  invest, 
pay  income,  &c. — 1689. 

directed  by  will  to  hold  shares  and  pay  income 

to  legatees  for  life — 1551. 
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in  executor— where  no  other  named  and  income  to  be 
paid  to  legatee  for  life — 780. 

executor  having  absolute  power  to  sell  and  hold  the 
proceeds  in  trust  is  charged  with  necessary  insurance 
and  repairs — 1410. 

power  to  rent  and  collect  and  apj)ly  rents  includes 
right  of  possession — 256. 

legacy  to  A.  in  trust  for  self  for  life  and  remainder 
to  her  children  makes  her  trustee  though  interested 
as  cestui  que  trust — 2168. 

implied — from  directing  distribution  by  wife  to  tes- 
tator's next  of  kin  of  such  part  as  she  may  not  use 
for  her  maintenance — 1547a. 

trust  for  maintenance  of  grandchild — implied  from 
recital  of  provision  which  was  not  made — 1202. 

noi  implied:  in  residuary  gift  to  executor,  an  old 
friend,  "to  be  disposed  of  as  he  shall  think  expedi- 
ent"—2268. 

validity:  partial  invalidity  of  trust  remainders  does  not 
destroy  trustee's  title  for  valid  trusts  of  income  for 
life— 2003. 

husband's  legal  liability  for  the  children  no  objection 
—2078. 

power  of  appointment  to  executor  "to  carry  into  effect 
such  charge  and  instructions  as  I  may  have  expressed 
to  him" — objects  indefinite — and  trust  failed — 1363. 
"religious,  moral  and  social  welfare  of  the  people" — 
construed  to  authorize  either  object  and  therefore  not 
charitable — and  indefinite — 1129. 

appointmenf  by  court:  for  testamentary  charity  on  ap- 
plication of  the  executor — 1251. 

for  charity — after  death  of  the  testamentary  trustees 
without  exercising  their  testamentary  power  of  ap- 
pointing successors — 1947. 

on  death  of  trustee  before  testator's  death- — 823. 
on  death  of  executor  holding  on  an  implied  trust — 
1551. 

after  death  of  trustee  bill  for  appointment  of  new 
trustee  should  make  the  heirs  of  the  deceased  trustee 
parties — 534. 

Chancery  will  appoint  trustee  where  none  named — 
2283. 
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want  of  trustee — will  not  defeat  charity — court  will 
appoint — 1251. 

where  trustee  for  charity  misnamed — 44:2. 
insufficient   trustee — court  will   appoint — 1259. 
court  will   appoint   incorporated  church  trustee   for 
charitable  gift   to  its  unincorporated   Sunday-school 
—1513. 

Chancery  may  change  trustee  and  make  new  appoint- 
ment—401. 

Chancery  may  appoint  co-trustee  on  application  of 
trustee  requiring  aid  in  management  of  the  trust — 
2169. 

Orphans'  Court  has  no  power  to  appoint  trustee  of 
sej^arate  share  of  an  entire  trust — 1551. 

nor  to  replace  foreign  corporation  desigTiated 

by  the  will — unless  it  neglects  or  refuses  (statute)  — 
1172. 

lolio  may  he  appointed:  foreigii  corporation  competent 
(appointed  by  will) — 1173. 

competent  though   not   authorized    to   do   busi- 
ness in  'New  Jersey,  if  none  required— 1173. 
individuals  sufficient   (by  will) — though  to  be  incor- 
porated in  another  state — 1929. 
may  be  cestui  que  trust — 873. 

sister  and  co-devisee  of  lunatic  appointed  by  will — 
not  incompetent — 1294. 

married  woman — not  appointed  for  lier  own  trust 
share— 780. 

rerumeiation  of  trustee:  no  enlargement  of  the  interest 
of  the  cestui  que  trust — 381. 

qualification   of   trustee:  joining   in   sale    to   self — non- 
qualification as  executor  immaterial — 1289. 
acceptance  of  letters  testamentary   is   acceptance   of 
trusteeship  given  to  executor — 683. 

appointment  of  successor:  appointed  by  Oi'phans'  Court 
—253,  255,   1739. 

trustee  discharged  because  of  subsequent  disqualifica- 
tion and  new  trustee  appointed  by_ Chancery — 1219. 
bill  in  equity  by  retiring  trustee  for  appointment  of 
new  trustee  involves  accounting — and  cross  bill  un- 
necessary for  that  purpose— 895. 
administrator  of  trustee  who  died  intestate  as  to  per- 
sonal property  is  successor  in  trust — 1646a. 
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powers  vested  m  successor:  successor  appointed  by 
court  takes  power  to  sell — 1739. 

trust  in  executor  does  not  go  to  administrator  c.  t.  a. 
—255. 

nor  an  active  trust  coupled  with  direction  to  sell — 
under  Act  of  1888  (R8-1425,  §21)— 1064. 
nor  a  discretion  making  the  legatee's  character  a  test 
of  his  right  to  receive  payments — under  Act  of  1888 
—924a. 

not  a  power  of  sale  and  trust  to  invest  and  pay  in- 
come—1906. 

discretionary  powers  do  not  pass  to  trustee  substituted 
by  judicial  appointment  (to  make  advances  to  benefi- 
ciaries and  improvements  of  land) — 1230. 
testamentary  discretion  exercised  under  direction  of 
court— 1979,^  924a. 
And  see  Direction  to  Sell — Power  of  Sale. 

estate  of  trustee:  fee  simple — for  her  own  use  for  life 
and  remainder  to  children — and  purchaser  takes  with 
notice — 1654. 

fee  implied — from  direction  to  lease  and  afterward 
sell  without  other  disposition — 942. 
devise  to  cestui  que  trust  with  power  in  trustee  named 
to  hold,  sell,  collect  and  pay  income,  &c. — vests  fee 
simple  in  trustee — 1957. 

trustee  takes  fee  in  devise  in  trust  to  hold  with  power 
to  sell  and  pay  income  to  daughter  and  remainder  to 
her  children — and  mortgage  l^y  children  does  not 
affect  the  legal  title— 1693. 

take  legal  estate  for  a  charitable  bequest — 1259a. 
with  power  to  sell  and  invest  portion — land  not  sub- 
ject to   partition    suit  between   devisees   cestuis   que 
trust— 1458. 

direction  to  trustee  to  sell  for  unequal  division  if 
beneficiaries  could  not  agree  within  one  year  on  a 
division — single  beneficiary  cannot  partition  mean- 
while—1348. 

to  divide  and  retain  and  invest  shares — not  subject 
to  partition  at  request  of  one — 873. 
sufficient  estate  or  power  implied  in  trustee  to  exe- 
cute trusts  imposed  on  him  by  the  will — 389. 
limited  to  execution  of  trust  in  general  devise  in  trust 
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for  debts  and  legacies  followed  by  residuary  devise 
and  bequest  to  children — 574. 

fee  not  implied  where  life  estate  express  and  suffi- 
cient for  the  trust — 1229. 

life  estate  in  trustee  with  remainder  to  cestuis  que 
trust — real  and  personal  property  to  wife  "to  be  dis- 
posed of  in  such  manner  as  she  may  think  proper  for 
the  benefit  of  the  family" — '^and  in  case  of  her  de- 
cease    *     *     *     as  near  equal  as  can  be" — 572. 

n,o  estate  in  trustee:  mere  direction  to  sell  gives  no  es- 
tate to  executor — 232. 

none  implied — from  direction  to  executors  to  sell  and 
pay  legacies — 202. 

mere  direction  to  sell  and  divide  between  A.  and  B. 
gives  no  estate  to  executors  or  beneficiaries — 233. 
not  extended  to  rents  of  house  built  by  cestui  que 
trust  on  the  trust  land  during  the  interest  for  life  of 
the  cestui  que  trust — 526. 

mere  possession  and  control — during  minority  of  de- 
visees— under  direction  to  divide  and  hold  in  separate 
shares  until  the  devisees  attain  twenty-one  and  then 
convey  to  them — 700. 

possession  and  control  in  trustee  (direction  to  man- 
age and  pay  income) — and  estate  in  cestui  que  trust 
(by  express  devise) — 1703. 

title  in  heirs — under  direction  that  executors  sell  and 
divide— 293. 

incide7its  of  legal  estate:  descends  to  common  law  heir 
—243,  1957. 

personalty — goes  to  trustee's  administrator — in  trust 
— 1646a.  ^ 

equitable  estate — merged  in  legal  estate  (as  to  benefi- 
cial interest  of  the  trustee) — 243. 
subject  to  trustee's  creditors  so  far  as  his  equitable 
estate  (entirety)  merges  in  the  legal  estate — 1523. 
real  property  under  contract  of  sale  descends  to  the 
lieir  as  trustee  for  the  purchaser  and  is  not  subject  to 
judgment  debts  of  the  heir — 783. 
trustee's  legal  estate  passed  by  his  residuary  devise 
to  his  children,  the  cestuis  que  trust — 416. 
not  passed  by  general  residuary  devise — where   de- 
visees were  the  beneficiaries  and  minors  and  the  trust 
was  for  their  minority — 243. 
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commencement  of  estate:  commencing  by  terms  of  the 
will  on  the  dispossession  of  the  original  devisee  and 
then  in  trust  for  such  devisee — 719. 

termination  of  estate:  in  undivided  fourth  parts  for 
four  cestuis  que  trust  and  "after  their  deaths"  to  their 
respective  children — on  death  of  each  cestui  que  trust 
one-fourth  becomes  absolute  in  liis  children — 795. 
as  to  each  share — on  death  of  first  taker  for  life  and 
bequest  to  his  issue — 1402. 

to  sell  in  discretion  of  trustee  and  divide  "the  prop- 
erty or  the  proceeds" — applies  to  separate  shares — 
873. 

authority  to  pay  the  trust  fund  to  the  cestui  que  trust 
"within  one  year" — payment  after  that  time  ends  the 
trust— 824. 

trust  for  separate  use  of  married  daughters  and  "if 
they  outlive  their  husbands,  then  in  trust"  for  them — 
absolute  in  them  on  death  of  husbands — 952. 
for  separate  use  of  married  daughter  and  over  if  she 
die  without  issue — -becomes  absolute  in  her  representa- 
tives on  her  death — 997. 

ends  with  coverture — trust  for  separate  use  of  mar- 
ried woman  and  at  her  death  to  her  heirs  with  direc- 
tion to  use  in  purchase  of  house  and  convey  to  her  at 
her  request — 1961. 

to  wife  for  maintenance  of  household  and  wife  and 
son  to  "enjoy  a  common  household" — wife  takes — dis- 
charged of  trust  on  death  of  son — 1190. 
holding  over  by  advice  of  counsel  on  question  of  con- 
struction— not  a  breach  of  trust — 1964. 

duties  of  trustee:  to  keep  real  estate  tenantable  under 
trust  to  collect  and  apply  income — 1334. 
moneys  received  in  trust  for  wife  are  not  paid — by 
being  invested  by  decedent  in  paying  off  mortgage  on 
property  held  by  them  jointly  (and  surviving  to  her) 
—1884.' 

profits  of  improper  investment  belong  to  cestui  que 
trust— 1470. 
And  see  Investment. 

purchaser  from  trustee — not  in  general  bound  to  see 
to  application  of  purchase  money — under  general 
charge  of  debts — 771. 
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rights  of  beneficiaries:  held  bv  ^ew  York  testator  in 
iSTew  Jersey— sold  by  executor  and  purchase  money 
mortgage  taken  and  in  foreclosure  in  'New  Jersey — 
rights  of  beneficiaries  settled  by  decree  in  ISTew  York 
can  be  enforced  against  executors  as  individuals  in 
New  Jersey — 1049. 

may  elect  remedy— in  following  funds  diverted  by 
trustee— 1215a. 

trustee  not  relieved  by  delay  of  cestui  que  trust  not 
amounting  to  laches — 181. 

laches  of  cestui  que  trust— not  reckoned  pending  life 
of  tenant  by  curtesy — 953. 

enforcement   and  control   in   equity:    trust   enforced— 
though  presented  as  claim  by  cestui  que  trust  against 
estate  of  deceased  trustee — 445,  1468. 
against  assets  in  New  Jersey  in  hands  of  ISTew  York 
executor — 1049. 

assets  charged— admitted  in  bill  and  established  by 
ansAver  of  cestui  que  trust  under  prayer  of  bill  for 
answer  under  oath — 2056. 

transfer    under    misunderstanding— by    executor    to 
guardian — re-transferred  by  decree — 788. 
executors  liable  as  such  for  uninvested  trust  fund  in 
hands  of  their  decedent  at  his  death  as  executor  of 
another — 683. 

fimds  commingled— beneficiaries  preferred  to  trus- 
tee's creditors — 1077. 

intendment  as  to  proportions— against  trustee— 

1215a. 

fund  followed— at  option  of  cestui  que  trust— into  or 

against  land  purchased  by  it— 1215a. 

followed  only  as  a  charge  on  the  land — 1215. 

not  followed— on  indefinite  statements— into  lands  of 
the  deceased  trustee — 2020. 

funds  not  separated— after  being  mingled  by  admin- 
istrator and  inventoried  as  general  estate  and  estate 
insolvent — 649. 

real  and  personal  property — treated  as  one  trust— and 
income  of  personal  property  applied  to  taxes  on  real 
property— 1808,  1808a. 

modification    in    equity— of    testamentary    scheme    to 
carry  out  expressed  objects  of  testator— devise  of  un- 
improved land  and  heavy  taxes— separating  from  bal- 
46 
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ance  of  trust  estate  and  conveyance  to  remainder-man 
on  assuming  burdens  and  exonerating  other  property 
—2155. 

chancellor  may  direct  sale  of  unproductive  part  of 
trust— 1831. 

Orphans'  Court  cannot  direct  execution  of  a  testa- 
mentary authority  to  make  child  "such  allowance  for 
her  support  as  may  be  required" — 2192. 
And  see  Bond — Corporation — Equity  Jurisdic- 
tion— ^Improvement  of  Lands — Sale  of  Lands  in 
Chancery. 

TRUST  COMPANY: 

as  administrator,  executor,  guardian  or  trustee — as 
devisee — as  surety — see  Corporation. 

"UNADailNISTERED  ASSETS": 

does  not  include  those  which  have  been  reduced  to 
money  (in  hands  of  predecessor) — 1225. 

UNCERTAINTY: 

what  is:  fund  for  Christmas  presents  to  Sunday-school 
scholars— 1978. 
will  must  be  incapable  of  construction — 1999. 

what  is  not:  residue  for  purchase  of  books  on  Spiritual- 
ism for  public  use — 1259a. 

"the  boards  of  the  Presbyterian  Church"  for  desig- 
nated uses,  for  which  there  were  three  separate  boards 
— take  equally— 1467. 

Baptist  Missionary  Board  misnamed  and  not  identi- 
fied, for  missionary  work — court  will  appoint — 1251. 
And  see  Description  of  Beneficiary — Indefinite 

— ^MlSNOMER. 
UNDERSTANDING  OF  TESTATOR: 

inadmissible  to  show  construction — 1270. 

undue  influence. 

Text.  37. 
Cases  : 

defined:  by  Van  Fleet,  V.  O.— 923. 

must  amount  to  moral  or  physical  coercion — 900. 

must  amount  to  coercion  destroying  free  agency — 947. 

must  destroy  free  agency  of  testator — 667,  673,  901. 
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will  of  testator  must  be  dominated  by  the  infiiience — 
1391. 
presumptions — in  general:  is  a  question  of  fact — 799. 
must  be  shown  directly  or  by  circumstances — 1145. 
opinion  without  facts  of  no  value — 673. 
favorable  presumption  not  rebutted  by  opinion  of  sub- 
scribing witness  merely — 1138. 

declarations  of  testator — not  admissible  as  evidence 
—1710. 

inference    contra — from    alteration    and    explanatory 
memorandum  by  testator — 1461. 
burden  of  proof — on  contestant — 880,  1272,  1340. 
not  shifted  by  preference  of  one  child — 1340. 
-not  by  fact  that  will  differed  from  often-de- 
clared intentions  of  testator — 2104. 

not  by  legacy  to  mistress — 1258,  2173. 

not    by    confidential    relation    of    beneficiary 

—1243. 

not  by  mere  fact  that  the  beneficiary  was  confi- 
dential friend  and  adviser  of  testator — 809. 
not  by  fact  that  chief  beneficiary  was  not  re- 
lated and  nearest  relatives  (nephews  and  nieces)  were 
slightly  provided  for — 1273. 

not  by  denunciation  of  relations  to  testator  by 

favored  legatee — 880. 

shifted — bv  strongly  suspicious  circumstances — 993, 
994. 

will  drawn  by  beneficiary  a  ground  of  suspi- 
cion—1864a. 

burden  on  beneficiary — who  prepared  memorandum — 
1243. 

on  son  who  was  beneficiary  of  nearly  entire  es- 
tate, drew  will  and  was  in  position  to  exercise  im- 
proper influence — 1771a. 

— on  beneficiary  occupying  position  of  confidence 

as  to  feeble-minded  testator — will  unnatural — and 
draftsman  connected  with  beneficiary — 1222. 

on   beneficiary — where   testator  was   extremely 

aged  and  feeble,  near  death  and  under  narcotics,  and 

will  of  new  character  was  prepared  by  sole  legatee — 

993. 

on  beneficiary  having  testator  under  his  control 
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and  benefited  by  unnatural  disposition  of  property — 
923. 

burden  on  proponent — draftsman  appointed  executor 
with  large  bequest  to  his  wife  after  procuring  absence 
of  her  mother,  testator's  only  daughter — 1506. 
facts  const  it  id  ing  undue  influence:  irresistible  impor- 
tunity—811. 

importunity,  false  representation  as  to  former  will 
and  threat  of  leaving  aged  decedent — 673. 
habitual  drunkenness,  unfamiliar  language  and  will 
dra^vn  by  beneficiary — 1116. 

controlling  position  of  beneficiary,  dictation  to  feeble 
and  aged  testator  and  gross  inequality— 765. 
aged  testator  dependent  on  care  of  proponents  who 
were   hostile   to   contestant,    procured   scrivener   and 
were  present  at  execution  of  will — 1138. 
will  unnatural,  without  knowledge  of  next  of  kin,  ex 
ecuted  in  extremis  saying  he  knew  nothing  about  it 
and  will  prepared  long  before  and  execution  procured 
by  sole  beneficiary  (housekeeper) — 1731. 
testator  weak-minded  and  under  influence  and  man- 
agement of  sole  legatee,  who  was  present  at  execution 
and  retained  will  in  his  possession  after  quarrel  with 
testator — other  brothers  excluded — 994. 
aged    paralytic — living    with    beneficiary    son    Avho 
threatened  to  leave  him  and  by  similar  threat  per- 
suaded him  not  to  destroy  Avill  as  proposed — 1242. 
advanced  age,  low  mental  condition,  will  concealed  by 
one  son  from  other  children  and  conditions  of  pre- 
vious will  omitted,  which  had  made  the  gift  to  the  son 
conditioned  on  certain  release  by  him,  and  subject  to 
debt  from  him,  with  a  preliminary  agreement  to  arbi- 
trate son's  claim — 1241. 

finding  on  alleged  misrepresentations  to  testatrix  not 
disturbed— 1106. 
fads  not  constituting  undue  inftuence :  suspicious  cir- 
cumstances capable  of  explanation — 967. 
mere  opportunity — as   against   uncontradicted   denial 
by  beneficiary  of  any  talk  about  the  will — 2194. 
affection  and  kind  offices — without  fraud — 900. 
influence  acquired  by  kindness  and  affection — 901. 
proper  influence  due  to  kindness  to  aged  tcstatoi — 
r  308. 
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natural  influence  of  long-time  attendant — 1915, 
interest,  opportunity  and  inequality — 1908. 
partiality — 1509a. 

partiality  for  one  and  dislike  of  another — 786. 
aged   testatrix   and   inequality   in  favor  of   daughter 
with  whom  she  lived — 1972. 

confidential  relation  with  beneficiary   (son)   and  re- 
sentment against  other   son,   will   drawn  by   benefi- 
ciary, without  threats  or  persuasion — 1771. 
confidence   in   and   advice   of  brother   who  was   the 
father  of  the  legatees — 2195. 

old  age,  estrangement  from  part  of  family,  residing 
with  son  and  legatee  who  was  his  physician  and  called 
the  witnesses — 893. 

beneficiary  taking  proceedings  for  disorderly  conduct 
against  son  who  complained  of  the  will — 1461. 
meretricious   and  partnership  relations — 1485. 
illicit  relations  and  possession  of  influence  and  op- 
portunity—1272. 

legacy  to  mistress  is  ground  for  scrutiny — 1258. 
not  per  se— bequest  to  mistress  exclud^ing  wife — 1443. 
exciting  anger  of  testator  against  daughter  witl^ut 
misrepresentation  or  undue  excitement — 1889. 
will  unreasonable  and  unjust — without  fraud — 969. 
appointment  of  son's  step-mother  as  trustee  for  him 
—1041. 

care  of  children  and  property  given  to  testatrix's 
mother,  with  whom  she  was  living  because  of  her  hus- 
band's cruelty— 1984. 

omission  of  distant  and  expectant  relative  who  visited 
testator  infrequently — 1391. 

exclusion  of  several  children  of  first  wife  for  benefit 
of  second  wife  without  proof  of  constraint  or  special 
inducement — 1423. 

false  representations  by  legatee,  not  influencing  the 
will,  and  omissions  of  nieces  on  other  and  reasonable 
grounds— 981. 

not  sufficient — denunciation  to  testator  of  less  favored 
children  by  chief  beneficiary— inequalities  may  be  un- 
just—114.5. 

talking  with,  but  not  controlled  by,  parties  interested 
—158(3. 
must  destroy  free  agency — not  mere  suggestion — 811. 
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suggestion  and  persuasion,  not  destroying  free  agency 

— 863. 

persuasion  and  kindness,  without  fraud— 220. 

urgency  of  wife— 1930. 

suggestions  of  wife  and  preference  of  child  living  at 

home— 1340. 

request  of  beneficiary  to  be  appointed  executor— 1730. 

legacy  made  larger  than  testator  proposed  on  request 

of  the  legatee  (his  nurse)  and  for  continuance  of  her 

services — 996. 

testatrix  old  and  sick  and  using  morphine  to  allay 
pain— husband    (beneficiary)    present— testatrix   told 

doctor  she  had  not  understood  earlier  English  will 

(giving  husband  less)— 1148. 
bequest  to  draftsman— 1506a. 

unsupported  charges  against  reputable  relative— who 
aided  testator  and  concealed  the  making  of  the  will 
—900. 

advice  by  legatee— and  will  drawn  by  him— 969. 
residue   (three-fifths  after  life  of  widow)   to  priest 
confessor— who  prepared  memorandum— 1243. 
priest  attending  to  business  of  having  will  drawn  at 
request  of  testator,   not  knowing  devise  to  him  for 
church,  testator  instructing  the  lawyer— 1462. 
procurement  of  draftsnum  by  sister  of  beneficiary— 
1730. 

subsequent  custody  of  will  by  proponent  and  declara- 
tions of  testator  indicating  subsequent  forgetfulness 
—1509. 

relatives    omitted,    will    not    unnatural,    benefits    to 
friend  who  had  introduced  scrivener,  and  residue  to 
him  and  scrivener  in  trust  for  charity— 1046. 
instructions  to  scrivener  by  husband  of  beneficiary- 
disregarded  by  testator — 1167. 

instructions  to  beneficiary  for  scrivener— and  pre- 
vious letter  to  all  the  children  explatning  her  reasons 
—2248. 

mistake  common  to  testator  and  legatee— as  to  con- 
duct of  caveator — 1214. 

mis]udgments    as    to   value    of    several    properties—' 
1509a. 
And  see  Capacity — FKArD. 
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"unimproved  land": 

includes  vacant  land  improved  by  tenants  with  right 
to  remove  buildings — 1132. 

UNINCORPORATED  SOCIETY: 

cannot  take — gift  not  for  charity — 1018. 
unincorporated  charitable  society — may  take  devise  of 
real  property  (not  expressly  for  charity) — 1256. 
may  take — direct  bequest  to  unincorporated  religious 
society — 989. 

"UNMARRIED": 

to  include  a  widow — 1306. 

"USE": 

construed  to  pass  fee  simple — 277. 

specific  articles — included  in  "use  of  all  my  personal 

estate"— 553. 

see  Residence. 

USE  AND  OCCUPATION: 

confined  to  personal  use — 1663. 

devised  subject  to  expenses  and  with  power  to  make 
improvements  at  his  own  expense— improvements  by 
cestui  que  trust  are  trade  fixtures  (and  to  be  compen- 
sated as  such  on  sale  by  trustee) — 1722. 
for  special  purpose — floor  space  devised  does  not  in- 
clude adjoining  yard  used  with  it  in  testator's  life- 
time—733. 
see  Occupancy. 

USURY: 

available  against  executors — though  retained  and  ap- 
propriated by  one  of  them — 1292a. 

VALIDITY  or  WIIiLi: 

see  Wile. 

VALUATION,  DEVISE  AT  A: 

is  an  option — 919. 

devise  "to  be  valued  at  $90  per  acre"  is  an  option  ta 
purchase  at  that  price — 919,  941. 
option  to  take  at  a  price — how  exercised — 1134. 
proceeds  substituted  for  land  in  preceding  general  de- 
vise of  one-third  of  the  estate — 910. 
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if  devisee  "pay"  certain  debt  to  testator— satisfied  by 
settlement  part  cash,  part  mortgage,  in  testator's  life- 
time—1529. 

"I  sell  to  A.  for  $ provided  he  satisfies  my  ex- 
ecutors as  to  the  payment"— authorizes  conveyance  by 
executors  on  payment — 618. 

bequest  at  a  valuation  to  be  appraised— is  a  condition 
-1573. 

devise  charged  with  certain  sum  for  benefit  of  the 
estate— reduced  by  amount  of  residuary  legacy  to  the 
devisee — 282. 

debt  to  be  paid  by  a  charity  (legatee)— may  be  paid 
out  of  the  legacy — ]  759. 

charge  of  valuation— enforcement  by  bill  in  equity 
as  a  lien — 1805. 

provided  devisees  pay  a  designated  valuation  to  the 
.  executors— enforcealde  only  by  bill  in  equity  as  charge 
—not  by  sale  by  Orphans'  Court  for  debts— 285. 

"VALUE  AT  THE  TIME": 

construed  intrinsic,  not  face,  value  in  direction  to  pay 
legacies  in  securities  at  such  value— 1740a. 

VESTING. 

Text.   69. 
Cases  : 

in  general:  favored  by  policy  of  the  law— 855. 

what  is  vested:  bequest  of  income  of  trust  for  A.  and  A. 

may  assign  to  B. — 1477. 

bequest  of  leasehold  pur  autre  vie — 1421. 

remainder  after  life  estate— 335,  932. 

after  successive  life  estates — 2255. 

remainder  to  children  of  A.  after  life  estate  to  A. — 

1434. 

remainder  to  "children,  heirs  at  law"  of  the  life  ten- 
ant—1318. 

remainder  limited  to  A.  on  failure  of  estate  tail  to  E. 

—252,  907  (overruling  237). 

remainder  on  death  or  marriage  of  E.— 1190. 

legacy  to  A.  "to  be  paid  to  hiui  within  five  vears  after 

my  death"— 1190. 

legacies  to  A.,  E.  and  C.  to  be  paid  "as  they  severally 

arrive  at  age" — 1753. 
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to  sell  and  dTvide  among  grandchildren  when  young- 
est arrives  at  twenty-one — possession  meanwhile  in 
father  and  postponement  for  convenience — 794a. 
trust  to  pay  income  to  son  and  principal  to  him  or 
his  heirs  "when  executors  should  deem  it  proper  to 
pay  him,"  and  no  limitation  over — 897. 
legacy  payable  at  twenty-one  and  gift  over  on  lega- 
tee's death  before  then — 764. 

income  to  minors,  principal  payable  at  majority  and 
gift  over  on  death  under  twenty-one- — 1001. 
in  legatee  dying  without  issue,  though  issue  substi- 
tuted if  legatee  die  before  payment  leaving  issue — 
1429. 

legacy  to  A.  for  his  education  "before  he  comes  to  the 
age  of  twenty-one"  and  over,  "if  he  does  not  live  to 
heir  it"— 956. 

with  substitution  if  devisee  die  before  A.  without 
issue — 1156a. 

to  A.  and  B.,  with  cross-remainders  if  either  die  with- 
out issue  and  remainders  over  if  both  die  without 
issue — 855. 

legacies  to  A.  and  B.  on  death  of  widow  and  if  botli 
die  before  widow,  over — does  not  divest  B.'s  legacy  on 
his  death  before  the  widow,  A.  surviving — 1269. 
at  testator's  death:  direction  that  executors  sell  and  di- 
vide among  children — 293. 

to  A.  for  life  and  on  his  death  without  issue  "to 

be  divided  among  my  brothers  and  sisters"  or  their 
children— 2277. 

direction  to  executor  to  sell  and  divide  proceeds  tr 
legatees  in  prescribed  shares — 909. 
to  A.   and  B.   "or  their  legal  representatives" — not- 
withstanding power  of  sale  to  executors  for  purpose 
of  equal  division — 1450. 

direction  to  sell  at  wife's  death  and  divide  amon^» 
children— 38. 

residuary  share,  though  subject  to  power  ol  sale  in 
executor  on  re-marriage  of  widow — 1703. 
residuary   share  to  daughter  A.    and  her  children — 
after-born  eliild  not  included — 1814. 
trust  for  support  of  A.  for  ten  years  and  then  to  sell 
and  divide — 937. 
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VESTING — Continued. 

devise  to  sons  in  common — to  be  divided  "if  they  ar- 
rive at  the  age  of  twenty-four" — 82. 
to  sell  and  divide  among  grandchildren  when  young- 
est arrives  at  twenty-one — 794a. 

legacy  to  wife  out  of  proceeds  of  sale  of  farm  devised 
to  her  for  life  or  widowhood  with  direction  to  sell  at 
her  marriage  or  death  and  sold  at  her  death — 616. 
legacy  "to  be  paid  on  her  reaching  the  age  of  sixteen" 
—700. 

legacy  given  "hereby"— to  be  paid  at  death  of  life 
tenant— 1229. 

in  heirs  of  A. — to  be  paid  as  they  arrive  at  tw6nty- 
one— 1717. 

legacy  to  A.  to  be  paid  after  death  of  widow — 1269. 
residuary  real  property  devised  to  children  subject  to 
power  of  sale  and  power  to  collect  rents  to  executors 
for  purposes  of  the  will  and  to  be  divided  at  widow'; 
death— 548. 

farm,  farming  stock,  &c.,  to  A.  on  "wife's  decease" — 
wife  died  before  testator's  death — 1815. 
direction  that  executor  pay  to  A.  on  death  of  B.  with- 
out issue — 639. 

to  husband  of  deceased  daughter  until  youngest  child 
arrives  at  twenty-one  and  then  to  be  divided  among 
the  children— 794. 
remainder  after  estate  tail — 252. 

a  contrary  decision    (in   237)    declared   to  be 

"erroneous"  by  Elmer,  J. — 252. 
remainder  after  life  estate— 272,  272a,  1653,  1703. 
residuary  shares  in  remainder  after  life  estate — 1599. 
remainder  after  life  estate  to  A.   implied  by  direc- 
tion to  pay  at  his  death  to  his  lawful  heirs — 1662. 
remainder  after  devise  to  wife  for  life  with  direc- 
tion to  sell  at  her  death  or  re-marriage — 309. 
remainder  in  fee  to  existing  class  limited  after  life 
estate — 171. 

remainder  to  children  after  life  estate  to  wife — 1036, 
1579. 

remainder  to  children  of  life  tenant,  after  life  estate 
—973,  1564,  2168. 

to  children  of  A.  and  B.  after  life  estates  to 

A.  and  B.— 1925. 
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remainder  to  cliildren  of  life  tenant  to  be  divided 
after  her  death— 1630. 

remainder  to  children  of  life  tenant  on  his  death  be- 
fore B. — passes  by  descent  to  heirs  of  children  de- 
ceased in  lifetime  of  father  (life  tenant)— 199. 
remainder  to  "heirs"  of  children  after  life  estate  to 
children— 1629. 

remainder  to  heirs  of  A.  after  life  estate  to  A. — 214a. 
remainders  after  life  estate  to  legatees  "or  their  de- 
scendants"—1962. 

remainder  to  children  of  A.  after  life  estate  to  B. — 
520. 

remainder  to  B.  after  legacy  to  A.  for  life— 1562. 
remainder  after  devise  for  life— 637. 
remainder  "after  the  death"  of  life  tenant— 1207. 
power  of  appointment  in  legatee  in  remainder  after 
previous  life  estate — 1828. 

with  substitution  in  default  of  appointment — 

844. 

bequest  over  of  personal  property  on  death  of  first 
taker  without  issue — 681. 

though  subject  to  divest  in  favor  of  substituted  lega- 
tees on  first  legatee's  death  before  distribution — 942. 
remainders  after  life  estate  with  cross-remainders  to 
survivor  in  case  of  the  death  of  either— all  dvins;  be- 
fore  life  tenant  limitation  over  failed  for  want  of 
survivor  and  estate  became  absolute — 1555. 
absolute  bequests  to  daughters — though  followed  by 
bequest  of  a  share  to  the  son  for  life  with  remainder 
to  daughters  "or  their  issue"  and  by  a  provision  that 
issue  of  daughter  should  take  daughter's  share  in  case 
of  her  death  before  testator's  death  or  before  the  son 
or  before  receiving  share — 1919. 

substitution  on  death  of  co-remainder-man  without 
issue — 1207. 

subject  to  defeasance  on  death  before  time  fixed  for 
distril)ution — not  defeated  by  death  before  actual 
distribution— 1920. 
at  distributimi:  income  to  wife  and  children  until  cliil- 
dren arrive  at  twenty-one  and  then  to  them  or  the 
survivors  equally — 117. 

pavable  "when  A.  arrives  at  the  age  of  twenty-one" 
—558. 
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where  pajinent  of  the  principal  in  discretion  of  the 

trustee— 782. 

not  until  time  for  payment— bequest  charged  on  land 

devised  to  another^991. 
at   death   of   life   tenant:  remainder   to   children   after 

death  of  life  tenant  and  provision  that  the  issue  of 

any  child  dying  should  take  parent's  share— 1573. 

in  issue  substituted  on  death  of  children  "who  may 

hereafter  die" — 942. 

to  testator's  surviving  children  on  death  of  first  taker 

in  tail  under  age  or  without  issue— 2-iO. 
on  widow's  re-marriaffe:  to  widow  for  use  of  herself 

and  son  pending  widowhood  and  her  interest  then  to 

cease   and   remainder   after   her   death  to  the   son— 

1964. 
subject  to  open:  children  of  A.   "that  she  now  has  or 

shall  have  at  the  time  of  her  death"— 1430. 

to  unborn  children  of  A.  payable  when  twenty-ome 

with  remainder  over  if  A.  die  "leaving  no  child"- 

916. 

remainder  to  children  of  A.  after  life  estate  to  A.— 

2168. 

remainder  to  their  children  after  death  of  two  life 

tenants— 1925. 

remainder  to  children  of  A.  after  life  estate  to  A.— 

subject  to  open  for  after-born  and  therefore  limited 

to  persons  "not  in  esse"  within  statute  for  Chancery 

sale  of  future  estates — 2165. 

residuary  share  to  A.  and  her  children— not  subject 

to  open — 1814. 
subject   to   divesting:  income  for   maintenance   during 

minority   and   principal   payable   at  twenty-one   and 

over  on  death  of  legatee  "before  he  shall  attain  to 

twenty-one  or  before  he  shall  liecome  vested  with  tlie 

legacy"— 764. 

legacy  "to  be  paid  on  her  reaching  the  age  of  sixteen" 

—700. 

remainder  to  cliildren  after  life  estate  and  over,  if 

any  die  before  life  tenant— 1472,  1472a,  2243. 

subject  to  defeasance  by  death  before  the  time  fixed 

for  distribution — 1920. 

or  "before  coming  into  possession" — 2138. 
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by  death  of  first  taker  before  time  fixed  for  distribu- 
tion and  substitution  of  issue — 1428. 
issue  substituted — on  death  before  distribution  leav- 
ing issue — 942. 

substitution  of  issue  if  legatee  die  before  A.  or  be- 
fore distribution — 1919. 

substitution,  if  devisee  die  before  A.  without  issue 
—1156a. 

on  death  without  issue — 627,  1047. 
legacy  to  A.  limited  over  and  subject  to  divest  on  her 
death  without  issue — 128. 

on  death  without  issue  under  the  age  of  twenty-one 
years — 1213. 

legacy  to  A.  and  over  on  her  death  "without  an  heir" 
—690. 

to  A.  for  life  and  on  his  death  without  issue  to  tes- 
tator's brothers — and  in  case  of  the  death  of  either 
"their  share  shall  descend  to  their  children" — divests 
in  favor  of  children  on  death  of  a  brother  before  A. 
— 2277. 

substitution  on  death  of  co-remainder-man  without 
issue — 1207. 

to  children — with  cross-remainders  on  death  of  either 
without   issue — transmissible    subject   to   contingencv 

— ii2i: 

remainders  after  life  estate  with  cross-remainders  to 
survivor — made  absolute  by  death  of  all  remainder- 
men before  life  tenant — 1555. 

remainder  at  A.'s  death  as  she  shall  appoint  and  if 
no  appointment,  to  her  children  equally — vests  in 
children  subject  to  be  divested  by  the  exercise  of  the 
power — 844. 

remainder  devised  to  issue  of  devisee  for  life  (under 
statute  of  descent)— 1473. 
contingent  remainder:  vesting  depends  on  capacity,  not 
right  to  present  possession — 907. 

will  vest — if  contingent  as  to  event  and  not  person 
(to  A.  on  death  of  B.  before  A.  and  after  C.)— 851. 

though  contingent  on  life  tenant  A.   surviving 

B.— not  on  legatee  surviving  A. — 1425. 

residuarv  share  enlarged  on  re-marriage  of  wido\\' — 

1703. 

contingent  remainder  to  surviving  children  on  death 
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of  first  taker  in  tail  under  age  or  without  issue — 
vesting  after  particular  estate — 240. 
"vested":  construed  as  ''possessed" — in  gift  over  on 
death  of  legatee  before  twenty-one  ''or  before  he  shall 
become  vested  with  the  legacy"  which  was  payable 
at  twenty-one — 764. 
see  Condition — Contingent — Remainders. 

VOTING: 

on  corporation  stock — by  foreign  executor  under 
R6-174,  §39,  though  standing  in  name  of  decedent — 
390. 

WAIVER: 

executor  may  waive  verification  of  claim — 1142. 
cannot   waive    statutory    bar    for    non-present- 
ment—1142. 

may  waive  statute  of  limitations — 1281. 

as  against  both  personal  estate  and  proceeds  of 

lands— 1226. 

but  notice  to  creditor  to  sue  is  not  a  waiver — 

1885. 

WARRANTY  OF  TITLE: 

by  life  tenant:  void  as  against  reversioner — (1799) 
S.  53,    §20;    Rl-398,    §20;    R2-458,    §20;    E4-639, 

•  §16;  R5-130,  §16;  R6-151,  §75;  E8-850,  §110; 
(1898)    S.  488,   §2. 

collateral  warranty  by  ancestor:  without  estate  of  in- 
heritance— void  as  against  heir— (1799)  S.  53,  §21; 
Rl-398,  §21;  R2-458,  §21;  R4-639,  §17;  R5-130, 
§17;  R6-151,  §76;  R8-850,  §111;  (1898)  S.  488, 
§3. 

WASTE. 

Statutes : 

by    heir:  for   waste    committed    in    life    of    ancestor — 
(1795)  S.  26,  §6;  Rl-179,  §6;  R2-208,  §6;  R4-122, 
§6;     R5-907,     §6;     R6-1235,     §6;     R8-3748,     §6. 
0.  1524. 
Cases  : 

7wi  pref erred  debt:  liability  of  decedent  (as  life  ten- 
ant) to  remainder-man  for  waste  is  not  a  preferred 
claim— 1139. 
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restrained:  in   protection   of   executory   devise   contin- 
gent on  death  of  first  devisee  without  issue— 288. 
in  protection  of  heir  against  tenant  bv  curtesy— 452, 
1524. 

acco'imt:  required  in  equity  as  incidental  to  injunction 
—1611. 

"WHAT  REMAINS": 

power  of  sale  not  implied— 1208. 

"WHEN": 

contingent  legacy— "when  A.   arrives  at  the  age  of 

twenty-one" — 558. 

"WHOLE  ESTATE": 

"half  of  my  whole  estate"— i.  e.,  after  payment 
of  expenses  but  not  of  debts  (reversed)  or  of  pecun- 
iary legacies — 1625. 

"half  of  my  whole  estate"— i.  e.,  after  payment  of 
debts  and  expenses — 1625a. 

WIDOW. 

Statutes  : 

right  to  administer— (1874)  E6-751,  §28;  R8-2353, 
§28;  E9,   §27. 

Cases  : 

during  ividowhood:  divorced  wife  of  son  cannot  take 
remainder  to  her  at  son's  death  "during  her  widow- 
hood"—856. 

construed— referred  to  son's  death  in  substitution  of 
his  widow  if  he  die  without  issue — 2143. 

"WIFE": 

construed    as   description— unaffected   by   subsequent 

divorce— 283. 

means  wife  then  living,  not  subsequent  wife — 990. 

"my  daughter  A.,  wife  of  my  son  B." — will  not  cover 

intended  wife  not  married  before  testator's  death— 

2186. 

wife's  property. 

Statutes : 

goods  and  chattels  belonging  to  wife  before  coverture 
reserved  to  her— except   as  against  debts  contracted 
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before      statute— (1851)       S.  217;      K5-275.      §35; 
R6-395,   §13;  E8-1425,   §30.     C.  280,  695.' 
Cases  : 

Act  of  1851  only  applied  to  specific  chattels  of  wife 
in  possession  of  the  husband — 695. 
choses  in  action — not  within  Act  of  1851  as  to  chat- 
tels—280. 

choses  in  action  of  wife  (distributive  share  of  father's 
estate)  survive  to  wife  only  so  far  as  not  reduced  to 
possession — 280. 

choses  in  action  of  wife — not  reduced  to  possession 
do  not  survive  at  common  law  to  husband — and  can- 
not be  sued  on  by  his  executor — 2049. 
reduction   to   possession   by   husband   not    shown   by 
collecting;  and  using  the  interest — 695. 
eifect  of  Married  Woman's  Act  of  1852  on  her  choses 
in  action — discussed  by  Zabriskie,   C. — 280. 
her  money  received  by  husband— prima  facie  hers — 
as  against  his  estate — 821a. 

moneys  received  by  husband — action  lies  against  his 
executors  on  their  promise  to  repay — 500. 
mortgage  to  deceased  husband  derived  from  sale  of 
wife's  separate  estate  given  by  her  to  him  and  as- 
signed by  administrator  to  her — may  be  followed  into 
hands  of  her  assignee — 2126. 

wife's  property  not  protected  as  special  trust  (as 
against  mortgagee) — when  used  without  any  contract 
by  deceased  husband — 699. 

gifts 'from  deceased  husband  are  not  wife's  property 
— as  against  his  creditors — 711. 
And  see  Married  Women. 

WILLS. 

Statutes : 

writing:    execution   of   wills   of   personal   propert\- — as 
heretofore— (1795)      S.  27,      §12;      Rl-189,     '§12; 
R2-223,  §12;  R4-267,  §11;  R5-915,  §11;  R6-1245, 
§9  ;  R8-3759,  §9. 
see  Nuncupative  Wills. 

necessary  to  devise  of  land — (1682)  S.  3  ;  (1698) 
S.5;  (1713-1898)  S.  11,  §2;  El-5,  §2  ;  R2-7,  §2; 
"R4-635,  §2;  R5-913,  §37;  R6-1243,  §35;  R8-850, 
§114. 
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required     for     all     wills— (1850)     S.  213;     (1851) 
S.  214,  §1;  K5-913,   §24;  R6-1243,   §22;  R8-3756, 
§22. 
filed  and  recorded:  with  register  of  Prerogative  Court 

—  (1820)  S.  99,  §3;  R2-727,  §3. 

transmission    to    register    of    Prerogative     Court — 

(1820)    S.  91,    §24;    R2-776,    §24;    R4-205,    §19; 

R5-574,    §19;   R6-751,    §143;   R8-2353,   §143;   R9, 

§165. 

wills  of  personalty  to  be  recorded  like  wills  of  realty 

—  (1795)    S.  27,    §20;   Rl-189,    §20;   R2-223,    §20; 
R4-363,  §19;  R6-1243,  §17;  R8-3756,  §17. 
record   from   any  county  or   Prerogative  Court — re- 
corded and  admissible  in  evidence  in  other  county — 
(1874)  R6-751,  §22;  R8-2353,  §22;  R9,  §21. 

to  be  duly  performed.— (167 Q)  S.  1,  §1;   (1681)   S.  2, 

§11. 
speak  from  testators  death:  unless  contrary  intention 

appear— (1850-1851)   S.  213,  §2. 
testamentary  age:  father  may  appoint  guardian  though 

under     twenty-one— (1795)     S.  27 ;     Rl-189,     §10; 

R2-223,  §10;'R4-363,  §9;  R6-464,  §1;  R8-1615,  §1. 
Cases  : 

sufficient   form:  letter    duly    attested    and    published — 

367. 

letter  duly  attested  and  published — without  attesta- 
tion clause — 2249. 

deposit  with   agreement  that  depository  should   pay 

to  wife  on  death  of  the  depositor — testamentary  and 

invalid — donor  retaining  dominion— 409. 
vjhat  is  not :  gift  inter  vivos  by  putting  saving  bank  ac- 
count in  joint  name — 1350. 

a  deed  reserving  use  to  grantor  for  life — 1268. 

deed  in  escrow  to  be  delivered  at  grantor's  death — 

2250. 

contracts  and  settlements  to  take  effect  on  death  of 

decedent — 1350. 

agreement  between  A.  and  B.  that  A.  shall  pay  C. 

(a  creditor  of  B.)   $100  a  vear  from  B.'s  death  to 

C.'s  death— 268. 

direction  to  executors  to  pay  A.  $5,000  "which  she 

states  I  have  received  as  belonging  to  her" — enforced 

as  an  agreement — 806. 
47 
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insufficiently   executed — cannot  by  means   of   recital 
take  effect  as  declaration  of  trust— 1404. 
speaks  fro^m  its  mahing:  if  so  intended — 1819. 

— from    testator's    death — unless    plain    language 

contra— 2103. 

specific  farm  "that  I  now  own" — includes  small 

piece  afterward  purchased — 259. 
see  Attestation^ — ^Knowledge  of  Contents — Pub- 
lication— Signature — Surrogate. 

"without  leaving  issue": 

construed  as   "without  issue" — 223.     ' 
indefinite  failure — 1156. 
see  Failure  of  Issue. 

"WITHOUT  LEAVING  ISSUE  ALIVE": 

i.  e.,  at  his  death — 91. 
see  Failure  of  Issue. 

WITNESS: 

probate  by  one — 1211. 

And  see  Attestation — ^Evidence — Probate, 

WORDS: 

construed  according  to  their  plain  meaning' — 976. 
construed  in  their  technical  sense^l207. 
same  word,  same  sense  throughout — 1190. 

words  and  phrases. 

Cases  : 

"absolutely  and  in  fee"— 1133. 

"according  to  law"— 628,  1408. 

"actio  personalis  moritur  cum  persona" — 368,  481. 

"advice"— 764. 

"aforesaid  legatees" — 632. 

"after"— 1609. 

"after  all  my  debts  are  paid" — 2153. 

"after  all  mv  just  debts  are  paid  and  the  expenses  of 

fulfilling  my  will"— 408a. 
"after  my  decease"   (derived  after) — 2254. 
"after  my  debts  are  paid" — 614. 
"after  paying  taxes" — 1204. 
"after   the  debts   and  expenses   and  the  legacies  be 

paid"— 1960. 
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"after  the  decease  of  my  two  daughters" — 1925. 

"after  their  death"— 795,   1246a. 

"afterward  to  descend  to  his  heirs" — 462. 

"all  expenses  of  both  sides" — 1642a. 

"all  moneys  returning  to  my  estate" — 1520.  , 

"all  my  estate"— 1780a. 

"all  my  personal  estate" — 553. 

"all  my  real  and  personal  estate" — 859. 

"all  my  right,  title  and  interest" — 1649a. 

"all  of  this  world's  goods  of  which  I  may  be  possessed 

at  the  time  of  my  death" — 2174. 
"all  or  any  part  of  my  real  estate" — 245. 
"all  power  necessary" — 635. 
"all  the  movable  property" — 881. 
^    "all  the  personal  property  that  may  remain  unused" 

—1580. 
"all  the  rest"— 745. 
"all  the  rest  of  my  property,  including  the  farm" — 

2026a. 
"also"  (separating  two  devises) — 1666. 
"also  to  pay" — 554. 
"amount  due  at  my  death" — 446. 
"amount  of  his  indebtedness  to  me" — 1917. 
"and"— construed  "or"— 962,  1588,  1129. 

not  construed  "or"— 874,   1270,  1588. 

(substitution)— 1008,   1151,   1270. 

"and  her  children"— 618,  1224,  2051. 

"and  his  heirs"— 1008. 

"and  intestate"— 213,  220,  450a. 

"and  no  more" — 1266. 

"annuities" — 764. 

"any  further  demand  on  my  estate" — 562. 

"any  of  my  children"— 88,  'l931. 

"any  other  claim  against  my  estate" — 2058. 

"any  other  right  which  hj  law  she  may  be  entitled 

to"— 1607. 
"apportioned  to  A."— 1701. 
"appurtenances" — 1815. 
"as  aforesaid" — 208. 
"as  for  such  worldly  estate,  wherewith  it  hath  pleased 

God  to  bless  me"— 32. 
"as  his  full  portion"— 1678. 
"as  long  as  she  mav  elect" — 1068. 
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''as  long  as  all  shall  live"— 962.  m 

''as  much  of  the  principal  as  she  may  need"— 885,         H 
1631.  -^  '  1 

"as  she  may  require"— 1833.  * 

"as  she  may  think  proper"— 1125. 
"as  soon  as  convenient" — 899. 
"as  tenants  in  common" — 1388. 
"as  the  law  directs"— 1561. 
"assessments" — 764. 
"at  the  death  of  A."— 787. 
"at  the  time  of  her  death"— 1430. 
"at  their  death"— 1797. 

"authorize  and  empower  and  request"— 1667. 
"balance  of  my  estate"— 1700,  2013. 
"be  left  a  widow"— 2103. 
"before  distribution"— 1920. 
"before  such  sale"— 1263. 

"believing     *     *     *     and  it  is  my  will"— 1547. 
"belonging  thereto"— 1071. 
"benevolent"— 970,  970b,  2125a. 
"benevolent,  religious  or  charitable"— 970,  970b. 
"bequeath"— 183. 
"bequeathed"— 1274. 
"bequeathed  as  aforesaid" — 208.  • 
"bequeathments" — 144. 
"between"— 1797,  2072. 

"between  the  children  of  A.  and  B."— 1419,  1425. 
"bonds  and  mortgages" — 1194. 
"borrowed  money" — 1601. 
"care  and  custody" — 853. 
"carry  out  the  provisions  of  the  will  as  executors" — 

1759. 
"charitable  or  other  purposes" — 1203. 
"child"  (to  mean  grandchild)— 1146. 
"child  of  A."  (to  mean  "children")— 1146. 
"children"  (includes  after-born)— 1434,  2072. 

(includes  deceased  children) — 856,   1624. 

(not  grandchildren)— 520,  663,   1564. 

(construed  issue) — 2277. 

"children  of  B." — (not  deceased  chiTdren) — 1146. 
"children  or  legal  heirs" — 738. 
"choose  to  remain" — 1349. 
"common  household" — 1190. 
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"consult  the  heirs"— 1301. 

"control"  (of  husband)— 781a. 

"derived  from  A."— 1132. 

"descend"  (to  mean  "go  to")— 1121,  1629. 

"desire"— 1190. 

"devise"  and  "give"  distinguished — 2144. 

"devised"— 550. 

"die"  (i.  e.,  witliout  issue,  and  under  age) — 183. 

"die  seized"  (statute)— 252. 

"dispose  as  she  shall  see  fit" — 467. 

"dispose  of"— 1022,  1022a. 

"dispose  of  according  to  law" — 295. 

"dollars"— 1197. 

"dower"— 425,  807. 

"during  her  widowhood"— 856,  1666,  1719,  1775. 

"during  the  years  above  limited" — 1601. 

"dying  before  A."— 1624. 

"entire  charge  and  disposition" — 1202. 

"equal  parts"  (statute) — 769. 

"equally  between"— 1797. 

"equally  divided"— 262. 

"estate"— 125,  126,  562,  1190,  1700. 

"estate  and  property" — 1080. 

"estate,  real  and  personal" — 910. 

"estate  remaining  in  her  hands  undisposed  of" — 963. 

"estate  which  shall  then  remain" — 467. 

"every  first  of  April"— 887. 

"ex  sequs"- 1175. 

"expiration  of  the  term" — 756. 

"execution  of  the  trust"— 1261. 

"fall  or  come  to  him"— 1772. 

"falsa  demonsti-atio  non  nocet" — 361,  361a. 

"farm  so  gave" — 32. 

"final  settlement"  (statute)— 1827a. 

"for  the  sole  use  of  A."— 1653a. 

"for  value  received" — 1200. 

"free  from  all  indebtedness"  (not  dower) — 1070. 

"from  the  part  of  the  mother" — 234. 

"funded"— 764. 

"furniture"— 1663. 

"give"— 2144. 

"good  and  sufficient  deed"  (free  from  dower) — 1133. 

"heir  to  my  estate"— 1673. 
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"heirs"  (as  word  of  limitation)— 335,  1008. 

(construed  children) — 214a. 

(construed  "next  of  kin")— 611,  686,  1264, 

1Y24,  2013,  2247. 

(construed   "personal  representatives")    (U. 

S.  Bounty  Act)— 1314. 

(referred  to  time  of  testator's  death) — 1678. 

(of  living  person)    (construed  "heirs  appar- 
ent")—1717,  1959. 

(remainder  to — construed  "children") — 225. 

(construed  "next  of  kin")— 983. 

(referred  to  death  of  life  tenant) — 237. 

heirs  at  law"— 1784. 

heirs  by  his  present  wife" — 386. 

heirs  or  legal  representatives" — 1066,  1207. 

heirs  under  the  statute  of  distributions"  (as  next  of 

kin)— 1016. 
hereby"— 1229. 
hereby  devised" — 2144. 
hereinafter  mentioned" — 333. 
hereinbefore  bequeathed" — 763. 
home"— 332.  * 

homestead  and  lands  belonging  thereto" — 1071. 
hoping  and  believing" — 646. 
house"— 1906. 
house  and  lot  in  L."— 976. 
house  and  lot  of  land"— 1282. 

house  and  lot  whereon  I  now  reside" — 1361,  1819. 
if  both  die  before  attaining  twenty-one" — 1001. 
if  my  property  falls  short" — 1427. 
in  case  of  anything  happening  us" — 367. 
in  case  of  his  death" — 931. 
in  full  of"— 1513. 
inheriting" — 146. 
invest,  pay  and  divide" — 1193. 
invested  in  stocks" — 1111. 
issue"— 1569,  2184. 
last  mentioned  children" — 1880. 
last  sickness"  (statute)— 1633. 
lawful  heirs"— 1662. 
lawful  issue"— 2184. 
leaving  no  child" — 916. 
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''leaving-   nO'   children   or   descendants    to   inherit" — 

1393. 
''leaving  no  issue  living,"  &c. — see  Death  Without 

Issue, 
"legacies"— 1655. 

"legal  representatives"— 1207,  1450,  1816. 
"legal  representatives  or  heirs" — 1066,  1207. 
"legal  rights  of  my  husband"— 2271. 
"legatees"— 93. 

"living  at  the  time  of  my  decease" — 1687. 
"living  children  or  their  heirs" — 1233. 
"majority"— 942. 

"may  be  permitted  to  occupy" — 232. 
"money  now  owing  me  from  A." — 854. 
"moneys"— 659. 
"movable  property" — 881. 
"my  estate"— 1413. 

"my  estate  which  consists  of  personalty  only" — 1820. 
"my  house  in  IvT."— 1433. 
"my  plantation" — 230. 

"my  three  sons"— 1999.  i 

"near  relatives"— 1547. 
"nearest  kindred"  (statute)— 1848,  1848a. 
."nearest  of  blood"  (statute) — see  Descent. 
"nearest  relations" — 840. 
"never  to  sell"— 205. 
"next  of  kin  according  to  the  laws  of  ISTew  Jersey" 

—1267. 
"niece"  (as  "grandniece") — 1008. 
"non-sane  mind  and  memory" — 67. 
"not  for  speculation" — 1134. 
"not  herein  otherwise,  disposed  of" — 911. 
"not  subject  to  the  disposal  of  her  husband" — 402. 
"now  occupied  by  him" — 350. 
"now  own"— 259. 
"obligations"— 1669. 
"obligations  of  any  kind" — 1669. 
"occupancy" — 1406. 
"occupied  bv  him" — 350. 
"one-third"— 618. 
I  "one-third  and  one-eighth" — 705,  705a. 
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"or"  (as  "and")— 92,  142,  171,  240a,  1020,  1964. 

(not  "and")— 2278. 

(substitution)— 874,      1207,      1527,      1658, 

1801,  1801a,  1962. 
"or  her  representatives" — 1527. 
"or  his  heirs"— 897. 

"or  their  heirs"— 1009,  1724,  1801,  1801a. 
"other  children"— 1121. 
"other  purposes" — 1203. 

"our  children"  (to  include  after-born)— 589. 
"out  of"— 2110. 
"out  of  my  estate"— 1981. 
"out  of  the  estate"— 614,  974. 
"out  of  the  estate  given  to  him" — 288. 
"owned  and  possessed" — 1816. 
"party  aggrieved"  (statute)— 648,  2191,  1140. 
"personal  or  mixed" — 1036a. 
"persons    concerned"    (in    citation    under    caveat)— 

1140. 
"persons  that  I  have  given  legacies  to" — 540. 
"possess"— 700. 
"possessed  of"— 568. 

"possession  of  one-third  of  my  personal  estate" — 807. 
"pro  rata"— 1144. 

"productive  funds  upon  good  securities" — 1681. 
"productive  real  estate"— 590,  598. 
"property  personal  or  mixed" — 1036a. 
"provided  they  live  and  remain" — 960. 
"qui  se  scripsit  hseredem" — 1506a. 
"real  and  personal" — 1038. 
"real  and  personal  estate,  consisting  of  clothing,  &c." 

—859. 
"real  estate  derived  from  A." — 1132. 
"religious,  charitable  or  other  purposes" — 1203. 
"remainder"— 141,  183. 
"rents"— 1204,  1260. 
"rents,  issues  and  profits" — 199. 
"repairs"— 764. 
"representatives" — 1527. 
"request"— 1951. 
"reserve"— 1571a. 

"reserving  and  authorizing" — 1266. 
"residue  of  my  estate" — 202. 
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"return"— 93. 

"revert"  (as  "go")— 1069. 

"revert  back"— 1740. 

"right  heirs"— 1629. 

"right  of  dower  in  ray  estate"— 425,  807. 

"right  of  offering  a  home" — 1068. 

"sale,  assignment  or  pledge" — 1036. 

"satisfaction  of  the  court"— 190. 

"securities"— 745.    ,^ 

"shall  by  will  appoint"— 470. 

"shall  support"— 1664. 

"share"— 59. 

"so  much  as  remains  at  her  death" — 837. 

"so  much  of  the  house  as  she  may  need" — 1838. 

"state  bonds"— 899. 

"state  stocks"— 899. 

"subject  to  the  legal  rights  of  my  husband,  should  he 

survive  me" — 1441. 
"subject  to  the  payment"— 200. 
"successors"- 1291,  1291a,  1559,  1559a. 
"such    benevolent    institutions    as    she    may    think 

proper"— 970,  970b. 
"such  charge  as  I  may  have  expressed" — 1363. 
"such  religious,   benevolent  or  charitable  objects  as 

A.  shalf  select"— 2267. 
"sums  of  monev" — 1531. 
"support"-734,  1834,  1986. 
"support  and  maintenance"— 1632. 
"surplus"— 1809. 
"surviving"— 201,  240,  628,  746,  1409. 

see  Death  Without  Issue. 

"surviving  brothers" — 1409. 

"surviving  children" — 240. 

"surviving  heirs" — 359. 

"survivor"— 852,  852a,  1073,  1213. 

"survivor  of  them"— 1953. 

"terms  of  sale"— 801. 

"the  balance  of  my  estate,  if  any"— 1700. 

"the  line"— 120. 

"the  property  devised  or  bequeathed"  by  A.— 1816. 

"the  residue  of  my  estate"— 202. 

"the  several  legatees  hereinbefore  named" — 976. 

"the  use"— 277. 
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"their  equal  share" — 549. 

"their  heirs  and  assigns" — 2119. 

"then,  at  his  decease" — 125. 

"third  part  to  which  she  is  entitled. by  law" — 1448. 

"three  and  one-eighth  parts" — 705,  705a. 

"to  all  intents  and  purposes" — 157. 

"to  be  comfortably  supported  by"  A. — 554. 

"to  be  disposed  of  as  he  shall  think  expedient" — 2268. 

"to  be  enjoyed  and  held  fully  and  absolutely" — 837. 

"to  be  kept  at  interest  until" — 1810. 

"to  be  kept  in  reserve  for  further  consideration" — 

—1571. 
"to  be  paid  out  of  my  estate"— 614,  974. 
"to  be  secured  as  by  bond  and  mortgage" — 1840. 
"to  dispose  of  as  she  may  see  proper" — 298,  298a. 
"to  go  and  descend" — 1629. 
^to  go  to  his  male  heirs" — 149. 
"to  make  such  other  arrangements" — 902. 
"to  the  satisfaction  of  the  court" — 2046. 
"together  with  other  appropriations" — 568. 
"two  cows"— 1169. 
"unadministered  assets" — 122  5. 

'unimproved  land" — 1132. 

'unmarried"— 1306,  2273. 

'use  and  dispose  of  as  she  shall  see  fit" — 467. 
"use  as  she  may  think  best" — 1580. 
"use  of"— 277/553. 
"value  at  the  time"— 1740a. 

'vested"— 764. 

'what  is  then  remaining" — 955. 

'what  may  be  left"— 848. 
"what  may  remain"— 898,  1086. 
"what  remains" — 1208. 

'what  shall  remain"— 1653,  1653a. 
"whatever  it  may  be  at  her  death" — 883. 

'whatever  may  be  realized  and  received" — 517. 
"whatever  may  remain" — 747a,  1631. 

'when"— 558.'' 

'when  he  returns" — 5. 
"when  sick  and  unable  to  support  herself" — 1647. 

'whereon  I  now  reside"— 230,  1361,  1819. 

'whole  estate"— 1625,  1625a. 

'widow"— 856,  2143. 
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'  'wi  do  whoo  d" — 856. 
"wife"— 283,  990,  2186. 
"wish"— 764. 

"without  any  issue  alive" — 91. 

"without  being  liable  for  the  depreciations" — 1807. 
"without  being  married" — 1440. 
"without  children"— 1257. 
"without  heirs"— 213,  450a,  883. 
"without  heirs  and  intestate" — 213. 
"without  issue,"  &c. — see  Death  Without  Issue- 
Fee  Simple. 
"without  leaving  issue" — 223. 
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